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times it is taken for a ſumme o oney or mul impo Fs KT”. 
or aid upon an offender for ſome offence done, and then allo 1. 50 
N it 18 called a ranſome.. And ſometimes it is taken for an in- Her- 3 
5 55 Weſt, 


conveyance upon' record, for the ſettling and ſecuring of lands 


and tenements. And in this ſenſe it is taken here; and. ſo it is 
defined by ſome to be, an acknowledgment in the King's 


court of the land or other thing to be his right, that doth 


8 1 


complain: And by others, a covenant made between partie. 
and recorded by the juſtices. And by others, a friendly, reall, 


and finall agreement amongſt parties concerning any land or rent, 


Conuſee or revog- 


niſee, conuſor or 
recogniſor. 
Deforceant. 


„P. z. 


The parts of it. 


or other thing whereof any ſuit or writ 'is hanging between 
them in any court. And by others, more fully, an inſtrument 


of record of an agreement concerning lands, tenements or 


hereditaments, duly made by the King's licence, and acknow- 


ledged by the parties to the ſame, upon a writ of covenant, 
writ of right, or ſuch like, before the Juſtices of the Common . 


Pleas, or others thereunto authorized, and ingroſſed of record 


in the ſame court, to end all controverſies thereof, both re 
themſelves. which be parties and privies to the ſame, and. all 


ſtrangers not ſuing or claiming in due time (1). And in every 


fine there is a ſuit ſuppoſed, wherein the party that is to have 
the thing is called the plaintiffe, and ſometimes alſo in another 
reſpect the conuſee or recogniſee; and the other that doth de- 
part with the thing, is called the deforceant (2) ; and ſome- 
times in another reſpect, the conuſor or recogniſor. And it is 
therefore ſaid to be, finalzs concordia, quia finem ponit negotio, 
ade ut neutra pars litigantium ab eo de cetero poſſit recedere. - 
And it was anciently the end of a ſuit indeed ; for after there 


had been ſome contention about the thing by ſuit, the parties 


became agreed who ſhould have it, and ſo a fine was levied of 


"it; and there was an end of the matter; and hence it is ſaid 


to be, fructus or efectus legis, * becauſe it gives a man the fruit 


alwayes go forth before a fine can be levied; and this is now one 
of the common aſſurances of the kingdome (3). 


125 


or effect of his ſuit. And to this day, therefore, a writ doth 


come, or a ſumme of money paid at the entrance of a tenant into pi. a. h. 
his land: and ſometimes it is taken for a final agreement or : 


There are five eſſential parts of a fine: Firſt, be original & 2 8238 
writ taken out againſt the conuſor, for without this a fine can- 1 4. ch. 


not be levied. Secondly, the King's licence for the levying 


of the fine, and for this the King is to have a fine or ſumme | 


King's filver. of money, which is called king's filver ; for this is properly 
Quid. that money which is. due to the King in the court of Common 
Pleas, in reſpect of a licence there granted to any man for 
W EE and wok is p00 of ther revenues. Ng the Crown 00. 


(1) It is a feoffment 4 on . whereby a freehold. may paſs by the common law, nder any livery of 


ſeiſin. Co. Lit. 50, but fee 3 tek. 141. where Lord Cotes definition is conſidered ; or it may enen 
to 2 Black}}. Comm. 348.) with more accuracy be called, an aan of a ferment 0 on record. 


(2) Why he is ſo called, See 3 Black. Comm. 174. 
(3) See further as to the nature of a fine. Spel. Glofſ, 228. 1 Weed 531. Vilſ. 2. 


(4) The quantum of the fine: e and the 8 38 why they are payable to 8 Ling in 
Thirdhy, | 


2 t. 511. 
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- Thirdly, the OT MEE or bes iel, e is \ ot very Se 1 
agreement between the parties that intend the levying of ; 
- the fine, how. and in what manner the thing ſhall pals and 
doth begin thus: Er ef concordia talis,. Ge. And this is the TS 

Foundation or ſubſtance of the fine ; for if upon this the King's 
| filver be entred, albeit the conuſor die afterwards, yet the fine 

. is good, and the note or foot of the fine are but abſtracts out TE 
of this (1). Fourthly, the note of the fine, which is an ab- Note of the fine; 
ſtract of the original contract or concord, and doth beginne thus: —2. 
© Inter A. -querentem & B. & ; Du deforcientes, Fe. Fifthly, the Foot of the fine. 
foot of the fine, which doth begin thus: Hæc ef finalis con- . 
cordia, Gr. and containeth all the matter, the day, yeare, mn 
place, and before what uſtices it was levied, which is there- | 
fore called the foot of the fine, becauſe it is the ATE. 
and when this is done; all is done. And of this there are in- 

F.N.B. 147. dentures-made by the hay hes qe and delivered to the party 

&.c. 9, to whom the conuſance is made, which is called the ingroſſing [ogroſing of the 

EY of a fine, for then a fine is ſaid to be engroſſed, when the fine. Wick 

Chirographer makes the indentures of the fine, and doth deliver 

them to the party to whom the conuſance is made (2). | 

wel. . A fine is either without proclamations, which is alſo called a Soup o 

be. Bye. fine at the common law, and this is ſuch a fine as is levied after 

216. Plowd. ſuch manner and form as fines were uſually levied before 4 H. 7, 

4H. chap, upon which no proclamations were made; which fine doth Rl . 

3 3 remain of the ſame force as it was at the common law to diſ- 

. K. 3. continue the eſtate of the cogniſor if it be executed. Or it is 
chap. 36. with proclamations, which is alſo called a fine according to the 
ſtatute, and which is ſuch a fine as is levied with proclamations 

after the form and manner ordained by the ſtatute of 4 H. 8 
c. 24. (and ſuch a fine ſhall every fine that is pleaded be intended — 
to be if it be not; ſhewed what fine it is) and of this fort were 5 
and are moſt fines. ſince 4 H. 7. as being the beſt kind of fine 
of all; and it is in the election of him that ſueth out the fine as 
long as hee liveth to have it with, or without proclamations. + 
A fine alſo. whether with or without proclamations, is either 
executed which is ſuch a fine as of his owne force giveth a pre- | 
ſent poſſeſſion (or at the leaſt in law) unto the cogniſee, ſo * that & P. 4 
he needeth no writ of Habere facias ſeiſinam, or other means for 
the execution thereof; but he may enter: of which ſort is a 
fine ſur cogniſance de droit come ceo que il ad de ſon done, which is 
in very deed the beſt and ſureſt kind of fine of all, and is thus, er 
e concordia talis, ſeilicet quod predict A. recognoverit tenementa 
predict cum pertinen efſe jus ipſius B. ut ill que idem B. habet do 
dono praditt A. & ill remiſit, Sc. And this kind of fine doth” * 
always ſuppoſe a fcoffment, or gift precedent of the ſame thing 

- whereof the fine 18 had, 9 87 the fine is to corroborate and 

ſtrengthen (3) 3 or it is executory, which is ſuch a fine as of 
his own force doth. not execute the poſſeſſion in the cogniſee, 

and of 1998 ſort is a fine nes ee 4 droit kantun, when the 
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5 If the * Tine 5 der i is not entered before the W $ 8 the 1 may de reverſed for error. 4 


2d. 140. but in 2 Ld. Raym. $50. where a fine is acknowledged before Commiſlioners in the country, 
in the long vacation, and before the next term the conuſor dies, tho' ne. torit of covenant Was ſued out, nor 


King's filver entered; yet the Common Pleas will permit the conuſee to enter the fine of the Trinity. term 


preceding.- See further, Vin. Abr. Fine, (F. b. 6.) 
x} n of a fine, ſee Bac. Abr. Fine, (A.) Vin. Ar. Hine, (M. 1. 2.) Com. Dig. Fine, 
I | 
(3) And in reſpe& of the heighth of this * lg a fee-Gmple may paſs without the word Aan. Ce. Lit. 
9-6. Vis. Air. Fine, nent 2 72. 19 1 
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whom the fine is levied hath no freehold” therein but it pam \ 
by the fine: fi) And a fine fur done, grant, releaſe, ou m. 
firmation, which is after this manner. _ e eff concordia fall, 
fe. quod prædiet 7 7 ẽ 
pern pra B. et hared futs durante vita u A. Et prese , * 
Ds „ A. warram pred cum perim' praſat B. & bam fius totgvita _ 
e * preed'A. conceſit pricd' B) vain. 
drlreenementa, Se. Hahend' eidem B. pro mm vite ſux. Or thus, = 
m off, Ve. quod pred / prac am —-- 
by 7 bpbpPeertinen efſe jus iþfius B. & ille er reddrart in eadem curia ban, © 
e 8 Be fur Done, ou Grant et Render. Which is thus 1 
i Et eft concorgdia tabs, ſe. quod pra diss, A. recognoverit, Ge. ut 
— 7 idem B. habet de dono praedift A. et i remit, . 
peo bac pradiif B. conceffit tenementa predict” eum pertinen . 
prefat' A. Et ill ei reddidis in eadem Curia habendum et tenend', _ 
Cc. And if theſe kind of fines be not levied, or ſuch render 
made unto them that be in poſſeſſion at the time of the fines 
levied, the cogniſees muſt enter or have writs of Habere facias 
 ferfinam, according to their ſeverall caſes for the obtaining of 
| 54 their poſſeſſions. But if at the time of JTevying of ſuch an 
| executory fine, the party unto whom the eſtate is limited be in 
poſſeſſion of the lands paſſed, he ſhall not need any writ f 
execution to put him in poſſeſſion, for then the fine will enure e 
by way of extinguiſhment of right, and doth not alter the 
eſtate or poſſeſſion of the cogniſee, however perchance it doth _ 
| better it (2). The fine ſur conuſance de droit tantum, alſo doth 
ſerve ſometimes to make a ſurrender, and then it is therein re- 
cited, that the conuſor hath an eſtate for life, and the conuſee 
the reverſion : and ſometimes it doth ſerve to grant a rever- . 
fion, (3) and then the particular eſtate is recited to be in ano- 
ther, and that the conuſor willeth that the other ſhall have the 
reverſion, or that the land ſhall remain to the other, after the 
particular eſtate ſpent : a fine alſo is either ſingle, which is ſuch 
a fine by which an eſtate is granted to the cogniſce and nothing 
ranted or rendred back again to the cogniſor by the cogniſee. 
Dr it is double, which is ſuch a fine as doth contain a grant, 
* P. 5. and render back again either of the land“ itſelfe, or of ſome rent, 
: common or other thing out of it to the cogniſor for ſome eſtate, 
limiting thereby many times remainders to ſtrangers which be 
not named in the writ of covenant, which alfo is ſometimes 
with reſervation of rent, clauſe of diſtreſſe, and grant of the 
4. The manner and The manner and order of ſuing out or levying of a fine is Experientis. 
order of ins ef thus (5). Firſt, there is an original writ ſued out, and this 3e lend 
T2 may be a writ of Meſne, Warrantia carte, de conſuetudinibus et in m. 
ſervitiis, or any writ of right, (for upon theſe or any other writ ut fopra 
whereby land is demanded or may be recovered, .a fine may be Bro. fine | 
levied) ; but the moſt uſual writ whereupon a fine is levied is a 
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- (1) And veſts in the conuſee before entry, Co. Lit. 266. 3. This fine, being ſur conuzans de droit, alſo 
conveys a fee-ſimple, without the word heirs, 6 Co. Read 7. 5 . e . 
(2) For the diſtinction between a fine executed and executory. See 2 Go. Read. 2 Inft. 513. 

(3) For of a reverſion there can be no feoffment or donation. with livery ſuppoſed, as the poſſeſſion, 


” 6 W's pn E 

ADD 
— 
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during the particular eſtate, belongs to a third perſon. Moor 629. | | 
(4) See further, as to the different kinds of fines. V. Symb. part 2. F. 19. Vin. Ar. Fine, (N. b.) 
(5) The curious reader will find the antient manner of levying a fine in Glan. J. 8. c. 2, 3. 
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vit — covenant, - : "And: white: this wo th: . . 
hoſoever it be the common practice to take out a Dedimus 
eee and have the erer a fre before any originall 
N 1 "= be ſued forth, yet the originall writ is alwaies ſup} led in 
Pp to precede the Dedimus poreſtatem, and therefore doth 'and 
. muſt evermore bear Tefte before it, Or elſe N 1s. "errone- „ 
dus N. After the original writ ſued forth, there is a Precipe, 
Which is the tituling of the. writ whereupon the fine is levied, 
and the concord and agteement of the parties, both Which are 
_ fariely written, (and that moſt commonly in parchment :) after 
tis, the party or parties that is or are to knowledge and levy 
"the fine is or ate to come in perſon before him or them that 
| * have power to take the ſame connuſance ; who ire to take no- 
tice of the perſons, that if there be any woman that hath a 
* huſband amongſt the conuſors in the fine, they doe examine her 
whether ſhe be willing and doe it freely without compulſion of 
her huſband (2). After this, all the parties that are to levy 
the fine are to declare themſelves before the Judges or Com- 
miſſioners (having power to take the ſame conuſance) to be 
willing to paſſe their rig ht in the lands according to the agree- 
ment, and to ſubſcribe heir names or markes to the concord: 

and if it be taken by a ſpeciall Dedimus poteſtatem, it is to be 

returned and certified a the hands and ſeales of the Com- 

miſſioners into the Court of Common Pleas, that it may be 
there recorded and finiſhed, And there the party conuſee is 
firſt to compound with the King for his licenſe, for which he is 
to pay the King's filver, and thereof he is to have an entry on 
the back of his writ of covenant, and then he is to have it 

inrolled by the Cuftos brevium, and upon this roll the 8 a 

tions are to be indorſed, after this, it is to be brought to the 

Chirographer, who is firſt, to make that note thereof that is 

called the note of the fire (4) : and hereupon if it be a re- 

mainder, reverſion, rent or ſeigniorie whereof the fine is 8. 

vyed, the writ of Nyid juris clamat, per que ſervitia, quem 

reuditum reddit, as the caſe requireth, muſt be ſued forth (4). 

And after this, the Chirographer is to enter the fine of record 8 
to ingroſſe it, and to make and to deliver the indentures thereof | 

unto the conuſee (5), and if it be a fine with vroclamations, it TM 

is,“ to be proclaimed openly in the Court of Common Pleas * P. 6. 
once every one of the four termes next after the ingroffing of it, 

1 (and it was to be proclaimed. within the county where . 8 
did lye at every aſſiſes and ſeſſions the next year after the in- : 
groſſing of it, but this it ſeems is not neceſſary now) and the 

next terme after the ingroffing of it the contents thereof are to 

be recorded in a table (made for that purpoſe) to be ſet up in 

the Court of Common Pleas at Weftminfter in an open place all 
the terme time; and fo alſo at uy aſhſes, the fe my ach be 5 
45 Mmrolled and YORI: 5 
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1 Ao. 05 740. 8 v. ie "ve; it 1 if 78 writ 00 covenant and de. po. 
both bear date on the ſame day, it is not error, Arundel v. Arundel, ibid. 677. SIO, in the ſeveral Edi- 
tions of Cre. Elia. the number of the pages from 457 to 42 is repeated, i 5 
2) In what caſes a feme covert ſhall be examined, See Vin. Abr. Fine, (F. M.) — Co. Lit. 353+ 4. 

How the ſhall be examined and when ſhe, ſhall be barred, tho not examined, Chet. 52. _ FO hr 

(3) Which muſt be inrolled in the proper office, according to. the ſtatute of 5 H. 4. c. 14. 4 1 

(4) By the conuſee againſt the tenant to compel him to attorn, but by the ſtat. of 4 & 5 Ann. c. 16. $9 9. E-- > 
fines are good, without attornment ; and there is no occaſion. for ſuing out thoſe writs. Wi. 44. 5 

5) The! it is uſual to complete the indentures of the fine . 1 whe on its tort Wn 2 owe 5 
vuy be _ PR . the Mn and e a Au. . Co . 
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3. Tue nete, 2 8 fine 4 4 1 as: er ar 9 7 of 0 © 7M e 


* Toy fruit of natute, great force, and much credit andeſteem ; and it is now x; 0 . 


ſaid a good fine, hath capacity to grant, or is able to be a grantor by a deed, may f Fine. 


perſons thereunto ſons prohibited by law, which the Judges or Commiſſioners 1 5 108. 
| belevied, and who perſons, the fine is good and unavoidable, Fieri non debet ſeq whe chip. 


P. 7. Want diſcretion, drunken men, and men that are forced to * it 


/Perſons attaint. Attainted of: felony or treaſon ought not to be received to levy 


lafants. onely ought not to be refuſed. * Alſo infants ought not to be $9723.65: 
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become and ſerves. for a formall conveyance of kind; and one o E28 _ OE 


the common aſſurances of the kingdame, for by this means a 
man may convey his land to another in fee limple, fee taile; _. 
life ot years, with reſervation of rent alſo. It is therefore 
called a feoffment of record, for it doth countervaile a feoffment 
with livery of ſeiſin in the country, and it includeth all that 
the feoffment doth ; and worketh further of his own nature, 
and it is indeed for. many purpoſes: the beſt and moſt cee 
aſſurance of all others, for by the antient Common Law it was ö 
ſo high a barre, and of ſo great force, and of ſo ſtrong a nature 
in itlelf, that it did conelude and barre not onely ſuch as were 
parties and privies thereto and their heirs, but all others of full 
age, out of priſon, of good memory, and within the four ſeas 
$6 day of \ fine levyed, if they did not make their claim 
within a year and a day (2). And it is ſtill of that force, 8 
albeit it be ſomewhat enfeebled by ſome ſtatutes, that either it 
paſſeth all the right and intereſt of the conuſor to the conuſee, 
or elſe it worketh by way of extinguiſhment and eſtoppell, and 
doth perpetually barre the conuſor and his heires of all preſent 
and future Tight and poſſibility of right or other collateral 
benefit to the thing whereof the fine is levyed. And if it be 
a fine with proclamations it doth in time become a 4 {apo 
barre to all others alſo, that have right, except they doe take 
care to prevent the barre by their claim, action, or entry, 
within five years after the proclamations ended. And it barreth 
intailes peremptorily whether the heire do claim within five 
years or not, if he make his claim by him that levyed the fine. 


6. What hebe. Any perſon male or female. body ſole, or corporate, that Wet. r 
n ms 


or not: and how. 


levy a fine and be a conuſor therein, but there are certain per- f. f. 


x. In reſpect of the 17 Aff. pl. 


and their capacity. 5 
And by as 6 that take the conuſance of fines ought not to admit or receive, AF. 


whom a fine my and yet if they do admit them, and a fine be levyed by ſuch RG 


may be conuſors or 12Nu Tumd.4. 


„„ by Factum walet : and of this ſort are mad-men, lunatikes (3), villaines, 
what names, Ideots, men that have the lethargy, doting old Lebe that 


by threatning, impriſonment or the like, alſo ſuch as are borne 
blind, deaf and dumb, but a man that becomes ſo accidentally 
may be received and ought not to be refuſed. Alſo perſons 


. a fine, but ſuch perſons being admitted to levy a fine, the fine 

Non ſane memorie. Will be good againſt all perſons but the King and the Lord of 
whom their lands whereof the fine is levied, are held for their 
times (4) : but perſons waived or outlawed in perſonall actions 


received to levy a ſine, and yet if an infant be admitted to levy 3 27. 10 f. 4. 
15 

a fine, and he do not avoid by writ of error during his minority 

| 0" he may if it be not a fine Sur grant & render, in tail or for 


\ 


» 0 ** 13 1 NCT 


, yY 
py. * * * 


(1) Fines at the common Jaw were frequent before the acceſſion of Will the TR 2 1. s 571. Vin Ar. 
Fine (A. 1, 2.) 
(2) And the ſtat. of 18 Bd 1. fays that on thels accounts ſach ſolemnity is required. in paſſing 2 fine. 

2 Inſi. 513. "ty 
(3) This f is true frrialy at law ; but whats * a man conveyed ile by deeds, fines and 1 recove ries, under | 
value, and by an inquiſition was foond to be a lunatic, the ky rv wah ſet aſide, and, the PUCCHART, ſy: 3 
allowed the money he had actually paid. 2 Vern. 678. 
(4) dee the caſe of Stevens v. Winning, l IWilf. Rep. MN: 2. p. 219. 


lie) | 


33 


ceives it, but if the fine is levied, it is 5 and ſhall. never be e Denſb R. on. 


7 4 5 I iN E. 


„ Uſe) 5 Gi vill be g0 a for ever det bim Fae, all hers. 6 
* And if he die during his nonage, before he hath avoided it, it 
ſeems his heire can never avoid it, and yet upon this point he 
. Judges of the Common Ar have been divided on a ſolemn 


| ED argument, and of this Ju. Dod. in 1: 7 Jace. made a Quere fab a 
2 - © Alſo women that have gt Pr oug ihe not to be admitted alone Women covert, 
7 oy i eh without their huſbands to levie Fines; and yet if ſuch a woman alone | 

19. 20. leyy. A fine of her own land ſhe hath in fee ſimple, and her 9 


* band do not ayoid it (as he may if he will) by writ of error, entry or 
| otherwiſe during her life, or after her death during his own life, n 
oe Wo he. be tenant by the curteſie, this is now a good fine and will bind 
ber and her heires for ever, except ſhe be an infant at the 
time of the fine levied, and her huſband happen to die Ms ·[¶˖[ 
her minority, for then in that caſe, if it be not a fine Sur Grant 
& Render to her in taile or for life, ſhe may avoid it during her 
minority, but if the coverture continue untill . full age, in that 
caſe ſhe cannot avoid it except her huſband joyn with her in it, 
but the huſband and wife ought. to be received together to levy. 5 
"Well oe any fine of her land. If ſuch perſons as are civilly dead, as ore. 
bo mor Fryars, Monks, and the like, be admitted to levy a fine, the 
. 11. 78. fine is void. But ſuch civill bodies as have abſolute. eſtate in 
n poſſeſſions, as Major and Commonalty, Dean and Chap- 
ley. ae. ter, Colleges, and other ſocieties corporate may levy fines, of 
the lands they hold in common, even by the Common Law, 
and ſuch fines are good ; but eccleſiaſtica perſons, as Mahoney 7 
Deans, Maſters of Hoſpitals, Parſons, Vicars, Prebends, and 
ſuch like, are by divers e reſtrained to levy, fines 185 their, - 
ſpiritual inberitances (:]. 


3's. Any petſon that hath: PP ITT to ke © grants: or 1 5 vo — 
MEER 3 9- 4 grantee; by deed; may take by fine and be a conuſee therein, s 


er any perſon male or female, of full age or under age, whether ps 4 Ld heed 
e be a Feme Covert, mad petſon, Jlunatike, ideot, any perſon, 
in priſon, or beyond the ſea, alſo any perſon attainted of felony 
or treaſon, or outlawed in any perſonall action, a baſtara, 
clark convict, or alien, may be conuſee in a fine, and a fine 
i 2 a levied to ſuch perſons is good. Alſo. corporations. ſpirituall 
e and temporall may be conuſees in fines, and fines * levied to - p. 8. 
them are good, but before tlie ingroſſing of ſuch fines there 
goeth alwayes a writ to the Juſtices of the Common Pleas, 
uad permittant finem lum levari, But ſuch perſons as are 
3 dead, as Fryers, Monks, and the like, cannot be 
cConuſees in a fine, ane therefors, 2 fine levien to ſuch perſons ka 
| is void. 1 . | 73-49 409 5 | 
wt =. The names of e nd” 3 in 7 #30 ey be cer- 5 
of Fines, tainly ſet down, and the Tl muſt for the moſt; part be deſcribed .. 
oy He TOR names 0 e and. Jurnaines td they... ; 


* Fi 42 
PO Wow” " 5% 8 $I 4} = TY a. Fl 2 I IS. * PEN iy 1 N * 1 


— 1 2 cada wet — — EIT * — — — 


| 


2 
1 


"oY i 


( i The | hae wakes 2 iin gion v with 10 eh d to an U i . mattart of read, "aud matters in fait, 
the latter he may avoid either before or after he comes of full ge, but the former only during his minority, 
becauſe matters of record, as fines;' &c, are judicial acts and taken by a Court, or a Judg e, and therefore 


the nonage of the party to avoid the ſame ſhall be tried not by the country, but 5 1 inſpe&ion of the perſon of 


the infant by the Fudge, which cannot be done after his full age ; but if on a writ of error, brought by the 
infant to reverſe the fine for his nonage, proof thereof is made before he comes of age, and he afterwards © 


dies before the fine is reverſed, his heir may reverſe it, or if he comes of full age before the reverſal is com- 


plete, it may bereverſed after his full age, Co. Lit. 1 31. 4, 380. b, Cro. Fac. 230. 2 Inſt. 483. What is to 
be tried by the Court upon inſpection; ſee Bac, Abr. Trial, b) and tor the wann of generking a fine for 
the 5 of the conuſor by inſpedtion, 3.Bl, Comm. 332. | 179 
(2) The Queen may levy fines : an Ip who hath purchaſed. tad . levy A ee it the Court per- yh, 
22 I . See Nr, 

7. Fun 1 4 F 


who may. levy fines, Vin. Abr. Fine, ( = 5 5 b 
e ee 


10. 5 Prom, 17* Bac. 
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5 (M. b.) by the preſent practice it is ſufficient if one of the 
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g. Princes; Ms» Mare "SY Bale e 
| „ or Lnge, which? be names of dignity,” but 
| ſome of theſe are ſometimes. deſcribed-without their 1 
as Georg Comes Salep... Johannes Dur Lancaſtr. or "whether 
7. be Eſquires or Gentlemen; which be names of worlhip 
and honour. But: theſe additions' of names of dignity mut 
'- _ honour given to luch perſons or any others, as Biſhops and 3 
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like, ans uſed} in, ines rather .. for, 


_ thiey are not _necdfull in fines. But in caſe where” there "be 
two of one name it is ſafe to make ſome addition oy vay-of 
 diſtinQion, as ſenior and funior and the like, HA 
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be levied to a man and his wife by a wrong name, as to 4. 
and Sibill his wife, when her name is Jſabell, this is holden to 
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| Agnes, when her name is Anne, it ſeems this fine is a good fine. 3% 
The perſons or Judges before whom a fine is to be levied arg denn 
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o of the Juſtices ; S. 
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and certifie the ſame without any writ of Dedimus poteftatem (2): 
iand ſo alſo as it ſeems may two of the Juſtices of that Court bet. 18. 
with the conſent of the reſt: or one of them with a Knight ee 
(but this is not uſual at this day.) * Alſo Juſtices of aſſiſe ee 
the generall words of their Mae may take and certifie cogni- u. 
4 of fines without any ſpecial Dedimus poteflatem, but at this 
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; mu teftatem. And fines have beenlevied before Juſtices errants. 
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N out 17 the Chancery called a Dedimus poteſtatem, whereby com- r : 6: 5 
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. 4 iD: aſingulis unnis ad feſla de M. ibidem:tenend' * mercat de D. 
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Gt % P tur @pro decem e, On pro decem bovibus," egit, Darcces, porcas, N. 
adonibus,| &g. or de cammunia Paſture”; quod predic?) M. 2. i 
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& the writ” for the fine 9 0 75 aner is intended to be 3 ppb . LA Lv PER 
- HoWſbever the fine may be good of the Hye intended 60 bb 61 
pe Pony without the aſtinetion | = 3g 
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NA) COIL in R wh BY 1 
2 aue. of land may ne of 4 reverſion, 0 or d. OG 
. the name of the land it ie | n 8 1 0 

A foldage may. paſſe by Mane t De 1 ai, foldagii* * in. ; 
e curfu aviam. cum pertinent” ir F. or "te libero Fold ovß = 


_ Cay Jes m F. or de tibere falda: 


| Land, 5 OW, or paſture; -wood a6 the like; FED wy pe To by 10 a1 9. 


- ſuperkiciall- quantity thereof, as % hida, carncate, Mats, vir | 
gata, acra, roda, 72 terræ; Root hay=boot, DR. 
—_— may paſſe by the name of eſtovers, as le Facionabill we. 708. bo 
verio in boſcis, e in D. ac e 6 
ing may paſſe by the name of feparali ear mn agua de d. 
And BIOS Rood. and underwood FH dalle 16 the. name of | 7 
- Parſondges, — eee vieuraghs, or tit es apt n 
priate paſſe not by the names dr advicatione ecelefie but de Teffo- wbi res- 
ria eculefie de S. cum pertinen. But when the fine is but of aA 
preſentation to a church onely, it muſt be de atvacatione el he 


. S. and not cum pertinen, and of all vicarages endowed 


vtit muſt be de advoratione vibariæ ercliſæ de d. and not cum M. 
pertinen, and where no vicarage is indowed, it RYE paſſe under. 
_ theſe words, de advecatione erclefire de S. GW. : 5 
If part of an entire thing palſe, it muſt paſſe by ches Re ER 
4. medietate, tertia parte, quarta parte, Sc. as the Caſe is, as 125 
de duabus partibus in tres partes dividend. 8. aer. terre, or 4. | 
 mhedietate amnium decimatum, granorum er fan de ter vor ar le 
. Blacklands. cum pertinen. in H. But if an entire ching a WS 
manor or meſſuage bs parted, as if the manor of S. be divide 
into two parts, (if ihe diviſion be ſo made that the manor'of 
that part be not extinct) and à fine be to be levied of a patt x 
of it, it muſt paſſe by the-name of the whole, as de manerio de . 1 
80 if a meſſuage and 23. acres D the part divided ſhall „„ 
r the name of one me 10 neres of ® land, and 
nat 5 "the name de medietate uniu, 15 .& vigmts aer ber. 
And if things be otherwiſe named an as before, ne; OY 3 
the fine will ee loſe his force in all and ſometimes in parr. 
But if a thing be twice named in a wriv of covenant, as a manor, Sa 2 
and a hundred parcell of the fame; this will not "Huitt the fine. FS 
The things that do paſſe by the fine muſt be named to 1ye . . 
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(1) See further by what names 8 will paſs in fines, Vin. Ar. fines (C. a.) 
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3 The — eing. uc to fot lawn” 
A the rthy rs era ales lee wor, 46 4 — 4 | Ps 
at ; ae. a \ca(tle- befo 4 & manor, 4 -houle/: before 1 1 
lad, arable land: before meadow,, meadow before paſture, '&cy ð 
1 econdly, to ſet down things generall before things ſpeciall; ag N 
_ land, being the Genus of 'meadow;- paſture; wood, &c. before fee 
them; wood, being the Genus to wood-grounds,. ag alnetum, 550 
cetum; before =_—_ Fi Thirdly, to ſet down entire things 5 
oh | before parts of things, as de;; manerio de S. & modliotate manerii 
e Fourthly, to let donn ee things after this ma * 
ner 54 4 _— rt 0 Trot fi . it for "Fry ; Fr Fr Fx Met 
2 * 1 N er 5 ; Lb ANT 74 & #714 54 | 15 
. N dinum, 1 inum, ra, tum, 8 cus, ja : 


Us Ty, Ae, Col, Gar, Ter, Pra, Pas, fl 855 ee : 
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And yet if; this 1 Ss be, not obſerved, Par the 9 "A 4 | 
* placed in the e if 1 he ee to o paſſe, the * 1 
will be good enough. [| 1 8 | 
Stati 27k. u.. If either the cogniſor or 4 Fi his << 1 the. 8 — 4. In reſpett of the - 
Pr n be ſeiſed of any eſtate of frechold in fee ſimple, fee taile, nente. Parties 
36- 39 E-3- Of for. life, in poſſeſſion, reverſion, or remainder, whether the : | 
62. 14.3 5 ſame be by right or wrong, the fine. will be a good fine, in this 
es "ous 7 And therefore if one that is ſeiſed of lan 41 in fee 
| ſimple, or 18 taile, generall or ſpeciall, levy a fine of this land 
to a ſtranger, this is a g fine. So if a ſtranger levy. a fine 
to him o this land, this! is a g fine. 80 alſo a fine, levyed 
oy, or to, a tenant for life of the land he doth ſo * hold, 18 * RO 144 
| good in this reſpect: but he muſt take heed of a forfeiture Forfeiture. 
in this caſe; for if tenant for life levy a fine ſur cogniſance de 
droit come ceo, Gc. to a ſtranger, or levy a fine ſur grant & re- 8 
leaſe to a ſtranger, to hold to the cogniſee for a longer time 
than for the life of the tenant for life, howſoever in this caſe 
the fine be a good line, yet this is a forfeiture of the eſtate of 
5 the tenant for life, whereof he in reverſion or remainder may _ 
| take preſent advantage (3). And yet if ſuch a tenant for life levy 
a fine ſur grant & releaſe, to hold to the cogniſee for the life 
. of the tenant, for life; or grant his eſtate. by ſuch a ſine to him 
in reverſion or remainder . or by ſine grant a rent out of the 
land for longer time than for his own life; in theſe caſes the 
my *22- fine is good, and there is no forfeiture. of the. eſtate of the te⸗ 
„ nant for life. So likewiſe if a ſine be levied to a tenant for life 
by a ſtranger, who doth hereby acknowledge all his right to 
be in the tenant for life, and releaſe and quit claim to him 
and his heirs, and go no further, this is a good fine, and no 
forfeiture of the eſtate of the tenant for life; for his eſtate is 
not changed thereby, and it may enure to him in reverſion; 
but if the ſtranger ſay further in Makes e come ceo. e 1 9255 45 5 
2 done, this; is a neee welt tins | 
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(1) Theſe two Monkiſ Amin yerſes ; appear to 1. itepdel to N ks ll; 
(2) See accordingly 3 Co. 90. A fine by ceſtui que truſt, upon a conſideration, will bat we W a 
truſt eftate, as effectually as it will a legal eſtate, 1 Chan Ca. 49. and it is ſaid that ſuch a fine with proclama- 
tions, and five years nonclaim, will bar the remainder of a truſt eſtate, 1 Vern. 226. : 
(3) But he is not bound to do ſo, and therefore the law gives him five years after the death of the tenant 
for life, becauſe he has no reaſon to look untill the een determination. of the arr ME: La. po ny 


2): m 482. een 2 Liv. 2 FFCCCC ĩͤ ITTTCS ; 
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"Mis Fic is kel at dare time "of ce Woying tet co Wie — 755 . ; 
| have ofely's lex for yet or net 10 ths 1 ihe fine is vold! 7 4. 35% 
and of jo rer 4 'to Laß ſean „  HOwTobver' it may be goed 
| between the p "way of path pry And therefore:ifra 
leſſee for years, or A diffeilce, br öne that 'harh right only to a . 
0  reinainder or reverſion" levy a tine to a ſtranger nb! hath 'no- | 
; oh be 15 5 land, this fine is void; of at leaſt veycable as s 
| Kraft er thereunhto; And he that hath: cauſe _ '. - 
5 e char ie freehold eſtate and ſeiſin of the land was in"ano- 
| | 2 before and at the time of the fine levied; and that Partes 
is nibil babuerunt tempore le uvulbni fie; and by this avoid 
And yet a vouchee after he hath entered ine the Warranty „ 
"hy levy a fine unto the demandant, but not to à ſtranger. And | 
a diſſeiſor may levy a fine to à ſtranger that hath nothing in 
the land, and this is a good fine; for he hath the fee ſimple 
by wrong in him. Alſo the ilfue in taile may be barred by . 5 
: way of eſtoppell, by a fine levied by attceſtor being tenant in 4 
tail; albeit neither conuſor nor conuſee have any eſtate of free · 
| hold i in the land (2). A joint-tenant, tenant in common or N 5 
coparcenour, may levy a ane of his part to a ſtranget, and 5, e,, ; 
this will be a good fine. And fo "alſo; as it e pig K one Flom. 375. „ 
NR or tenant in cominon to another.. 15: 1 41 8 
One ſingle member of a corporation Aggregate f many ras 
cannot levy a fine of the lands of the corporation; as a mayor, o ,. 
the maſter of a college, cannot levy 2 fine without the com- 
munalty, or his fellows, &e. But ſuch perſons may levy fines 
of the ands they are ſolely ſeiſed of 1 in their own Monk as other ä ” 
men may do. © 1 5 
dee Such as late eſtates bf freehold 3 in cceteſiaſticall-lands in the > 1.17. 
right of their churches, houſes, &c. as Biſhops, Deans and Chap: 
ters, Prebendarys, Parſons and the like, may not levy a fine of 
ſuch lands; for if they do, it will not bind the ſucceflor.. 
He that hath an eſtate of fee ſimple in lands in the right gu. 1. K. 
of his wife ought not to levy a fine thereof without her; and * chap og 
if he do, the and her heires may avoid it after his death G 
Alſo he that hath an eſtate of lands given in taile by the . 
King, or by the proviſion of the King, ought not to levy a 36.46. 5. 
fine of this land, for it is void as againſt the iſſue in taile and 5. 1. it 
the King. Alſo he that hath an eſtate of lands that are pro- 7 
. hibited to be ſold by Act of Parliament, ought not to levy a © ©, 
fine of ſuch land. Alfo ſhe that hath'an eſtate of lands of her - 
huſband, or of any of his anceſtors, affured to her for her join- 
ture, dower, or in taile, by the means of her huſband or any of - 
his anceſtors, may not levy a fine of this land, for if ſhe grant 
a greater eſtate than for her on lle, ow worketh. A preſent 
In reſpe& of the f orfeiture (4). 
3 nn ee Goc of ics ede inge are to be x6parded in wee: "ay 
rouching it; and the manner and forme, and ſome things in the matter and ſub- Os 
what concord or n. ſtance. Firſt, when a fine is levyed to divers- . — the Co. 5. 38. 
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reement may be 
RR by fine or not. 155 ſhall be limited 0 One = mow 5 5 Br: a fine. be 
. Accordingly ay hired 95+ ds in Ce. Lit. 352. a. Ig e's is 9 : 


(2) For a fine may be levied of a right in Futuro, or of a poſſebility, Wr wall be ſufficient to bay the iſſue 


in tail, 10 Co. 50. @. 
(3) But if ſhe ſuffers five years to paſs after the death of her nuſband winhout cdl or action, the and her 


heirs are barred, Dyer 72. 6. 
(4) See further of what eſtate fon may levy fines, Vin. Abr. Fine (D). 


( 5) For if a fine be levied to two perſons and their heirs, the court t will refuſe it, 1 {Dh 47 62. 
8 


levied 


Of TY 5 11 N E. 


0 eyed e ond, 6, it aug * £ yd} 4 . 4 i * 422 kN 
King s tenant. may pe! ee, =_. - ; 0 


1 pd at 10 be eden oe 1180 de tl 
2 of all the cogn iſces,. as this, id gradi 15 never 
ten pre 4 Ce. . Jus 2 B. ut _ give nun B. C babent . 
. dend A. H, rem & 254 clam de ſt e, 
1 e C. at hered. pet B. &c. Täg releaſe and 5 1 
Warranty muſt be from the Heirs of one of the cogniſors, ö "$48 
7 where there be more than one; for in d fine from divers the 3 
[if _ fee is ſuppoſed. my be in one onely, and. therefore o 
| | | | | Yon! thus; Quod pd 41. 8 B. cog * Sc: Sil remis &c: ge ſe [i 1 | NE 
- il 5 berred. ipfins A; &c. Et iidem A. 4 B. conteſſerunt pro ſe et hered' 
| ipſus A. quod i mar tenementa Mc. contra ſe et heredes ipfius 
| A. in uum. But if ihe fine be of lands in gayel kind 
contra (i). Fburthly, the concord need not to rehearſe all the 
© OA ſpecial] names of the things 4 in the Writ, but it is 
ſufficient to ſay, Tenementa predifte, as quod prediff' A recagno- 
verit tenementa pridicta, Gc. Fifthly, as a concord cannot 
be without an original writ, ſo it muſt purſue the original 
+. / writ, and cannot be of any foreign thing, J. e. ſuch à thing as 
is not contained in the writ, except it be conſequent there= 
Auunto; as when the writ. is of land, there may. be in the con- i ö 5 
cord of a rent out of this land; but there may be more things . „„ 
in the Precipe than are named in the concord. A concord may _ 
be with an exce of - ſome patt; but this exception muſt 
_a\waies be of ſuch | things whereof. the writ will lie and are 
mentioned therein; #. muſt be certainly named, and muſt ſuc- * P. 16. 
= the things out-of which they be excepted, as precipe A. | 
| 5 nd B. guod feneat C. D. conbencd Ga. de manerio de D. cum per- 
: rinenm in C. (except uno meſſuagin, duabus acris terra, et edvo= 
catione Ecclefie de C. Gc.) Bt of concordia, Ge. g uod pried' A. 
cogn tenementa predic cum pertinen (except. præercept. f 
And in all theſe and ſuch like caſes, as befdre, where the con- 
cord is not formall, the judges ought: not to receive the fine 
nor ſuſſer it to paſſe; but if they do, and the fine be finiſhed, it Sk 
 eannot afterwards be avoided by writ of error or otherwiſe for i . 4 
tteſe faults (2). = ; 
See in wen The concord and nete may be made of an eſtate i in 605 1 
Sumzle. firnple, fee taile, for life, or for years; it may be alſo of divers e ; 


examples. 


| Petk feb, remainders, and that to them that are no parties but ſtrangers 
deu 168. to the fine. It may be alſo ſingle or double, with a render back 
akk gain of ſome eſtate in the ſame land or ſome rent out of it; ſo as 
5 a a concord may have in it a reſervation of rent, a clauſe of dif- | 
| bBro. Fines treſſe, or nomine penæ, and a Warranty. And therefore if A. Rh 5 
be b. 5, levy a ſine to B. fir cogniſunce: de droit come ces, Ge. And B oF 
Flow. by the ſame concord do. grant and render the land back _ | 2 
Co. 1.76- again to A. for life without im t of waſte, the re- 1 
ebe to C. the wife of A. ſor her life, the remainder to | 4 
„and his heires, this is a good concord; and by this devil 9 4 
| 2e may be and is oftentimes made te 4 woman. And Jointure, bY 
if a man would have a leaſe for life or years made of land by Leaſe 1 
fine, the leſſee muſt by the concord acknowledge the lands to be 


the right of the _ (who 3 is ſeiſed of 5 ent as that, &c. 


Ez we "24 44 ” * 
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. Acts gly a fine . 2 hs: bein er thass all, amine 0 cut; 
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1 the land was gavelkind, and the conuſers heirs by the cuſtoty, Robinſon on Grin 18 
(2) For various precedents of precipes and concords, ſee Brown 26. Wilſ. 101, to 239. Ferm. Angi. 
* to vo and for the nature and antiquity of concords, ſee Mad. Form. HOW ITT, p. 13. 
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0 . 
e ie leſſor mult grant and back 
to the Jeſſe" {ths congfor} 8 life,. or —— „ 
1 certain flumber of years) as the agrebment is, reſetving a ren - 8-3 
pl __ clauſe of diſtrei 3 and this is a good fine, and a common 51 15 15 
deviſe for this purpo 701 But if the leflbr be tenant in taile, 1 
ſeems this fine, will} not bind che iſſue in tale (1). And yet if DEE. 
A. tenant in taile, and N. do by fine acknowledge the ane to 
be the right of a ſtranger, as that, &c. and then che ſtranger 
that is Cogniſte! doth grant and render the land again to N. for. 8 
life or years, with elauſe of diftreſſe; &cc. and then grant and 
render the reverſion to the tenant in taile, this is a good fine, 
and will barre the iſſue in taile alſo, and will likewiſe ouſt he 
tent and the reverſion” to the tenant in taile. 80 if a ſtranger 
that hath nothing in the land levy a fine ſur »roghiſance der dro e . 
come ceo" que il ad Ge. to him in remainder in taile depending 
upon an eſtate for life, and the cogniſee by the ſame ſine re- 
der to the cogniſor for tenne years to begin at Michaelmas fol- 
lowing and dyeth, and all the proclamations are made after his 
death, and the tenant for life dyeth after the time. the: leaſe is to 
begin; this is a 5 5 and ſo a good. leaſe to barre. the aut in 


1 . e ain a 13 8 
If A. B. ad 2 tevy: A 71 * to „ D. and D. render tl, back Weſt, Sym. 
ubi ſupra. 


aal gain to A. for life, the -remainder to B. in taile, the remain- 0, 
P. 17. der to C. * in taile, and the remainder to a ſtranger in fee, this 
or any ſuch like concord as this 1 is good (2). And if A. and B. 
oyne in a fine of a meſſuage to C. and D. and to the heites of C. 
who do grant and render a charge of 30. out of the land to 4. 
for his life, to begin after the death of B. to be paid at tge 
feaſts of, &c. Proviſe ſemper quod pred conceſſio: ul. annuals 
reddit 301. non aligualit' Je extendat ad onerand perſonas dict C. 
& D. fed tantummodo ad onerand did meſuag tota vita ipſius 
A. and then they grant and render the meſſuage to A. during the 
; life of H. the remainder to B. in taile, the remainder to the 
right heires of B. this is a good fine. But in ſuch a fine fur 
rant & render, theſe things muſt be heeded: 1. None may 24 x. 
take the firſt eſtate by the concord, but the cogniſors or one of Fines 1 
them. And therefore if A. acknowledge a fine to B. and B. ren- 
der and grant the land to A. habendum ſibi & E. uxori ęjus and 
the heires of their bodies; or if the huſband levy a fine of his 
wife's land, and the cogniſee grant and render the land to the 
huſband ad wife, this is not a'good concord. 2. The render 2] Cos, is 
of the rent muſt be to one of the parties to the fine, and not to de fu 4 
a ſtranger. 3. A man cannot reſerve a leſſe eſtate to himſelf . 45 
than a fee; and therefore if A. acknowledge a fine to B. and B. 20. WE 
render to A. in taile, the remainder to himſelf for life, this % 7 
remainder is void. So if. A. by fine acknowledge lands to B. and 
B. grant and render the land to the conuſor in taile, the re- 
mainder to B. in taile, the remainder to B. in fee, the limi- 
tation of this eſtate in taile to B. is void, and he can never have 
execution of it. So if A. acknowledge the lands to B. and B. 
doth grant and render to A. for life. 4. The agreement muſt 4 Co. 6. 33 
be poſſible and ſenſible, for if there be three conuſors in 8 
fine, and the conuſee render to one of them for life or years a 
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(1) Unleſs executed in the life of the tenant in taile, fee Cher. 8; and 27. 
| (2) The eſtate, made by the render, cannot be made to a ſtranger to the ne 3 in the ft inſtance ; ; but if it 
ve made to a party to the fine in' the firſt eee is _ be Arwed limited to a ſtranger by I. of re- 


mainder, 2 21. 5 
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5 15 | 17 
i ag it the reverſion in n for or in une ene . 
Eons, een third; is is ins Con concord. 5. There can be nd condi -. 
is ra ion or ; cone r 8 ment v of nent inſerted = 


de UparRIER comaitder oper is goed. (). And ſuch 
„ * * concords 8 pr" of prog _aſe Toes before dai not to be re- 
3 and H they be received, the fine in moſt caſes may 


ks | 1 4 * a N . : 1 | 
1 4 be,-avayded. for. theſe faults, but if a fine: be received with aa 
-/- condition inferted-into the Soncerd, this is 4 good fine and not 8 
= + ayoidable- y.-writ of error; oreth wife. e af eee 


u. No fingle fine can be with-a remainder over to any other per- | 
fon contained iin it, but it muſt be to the conuſee and his heires 
* *. 3 .+. only. 42, No rent can be xeſerved upon a fine-that-is ſur conn 
e . 2 de droits come; ceo, Ge. hut upon a fine far grant & render, 
„ | - coneeſit only, for if one levy a fine furs conuſente, G. 
e —— t, this reſervation is void. 3. No fingle or double 
3 ne 


be received with any covenants on other agreement 
dun are before mentioned, „ but in all theſe cats alſo: when the * P. 18. 
is received and levied it ſeems it is good and unayoidable, | 


7 ” MW only the remaindet in the fir pit the rent in the 
Ts FO - - ſecond, and the covenants/in the laſt, WE Ypes, ad the fine good 


: | for the reſidue. ite nie 0 Tank een. | 
* OY A. particular; tenant, as for life, bre. cannot what his 
tctterme to him in reverſion! or remainder by: fine, but he may 
grant and releaſe it to him by fine. FC 
441, 3-45 One may grant his tenements which . doth bold Ke ür, 
and which after the death of H. {ought to remain to him, to H. 
for life, rendering rent with clauſe of e eee the re- 
Os verſion, and a fine of this form is good. 
att ; : The manors and tenements contained i in the writ may 10 dic 
” vided, —_— fine be levied between A. and B. of two manors, 
2 B. doth acknowledge all his r igkt of the ſaid two manors to 
be the right of the ſaid A. as that which, &c. for which A. doth ' 
grant and render one manor to B. for life, with two parts of the 
other manor which NM. holdeth in dower, to have the one manor 
and two parts: .of the other manor to B. for life, the remainder 
| , after his death to A. in taile, and that after the death of N. the 
44 48. Plo.. third part ſhall remain to another. S0 if a ſine be levied of the 
ben in. manor of G. with the appurtenances by A. unto C. which A. 
acknowledgeth the right i in C. as that, &c. and C. granteth and 
rendreth To. fame; to A. in taile, the remainder of the fourth 
part of the manor towards the weſt to the ſaid A. and her heires, 
the remainder. of another fourth part towards the eaſt to I in 
fee, and ſo of the other two _— 3 or uncertainly by 
3, third parts in remainder. to A. B and 0.1 in remainder 0 


„ vel, and theſe are good concords. | MOD = 5 
co. 5. 32. 8 . D. «as 7. c. of Fab | ; f 
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If T. and E. his wife levy. a ſine to R. 
vers manors and lands in A. B. and C. and in the fine there 
are divers grants and renders, and one grant and render is of 
the manors of A. and B. and the lands therein S 
and the heires of T. and in another render 100. acres parcell F 
one of the ſame manors of to E. in taile, the remainder - | 
5 to the right heires of a ſtranger, notwithſtanding. this ſeem- 
2g repug nancy, the record aud e e the whole fine N Hh 
=—— 1s el. | | 
Slates... "The fine FT 4 levied Ps "faced forth f in that nance at 6. In reſper 1 
order as before. is ſet forth, for if it be not ſo, but that there the manner and 
want an originall writ, or K there be one, it doth beare 7. efte 283 3 2. 
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fine and then the writ; of covenant wy te toys ; 57 2 9 he 
againſt allthe Fender, and tlie muſt Every one of th E 
Warrant for himſelf. nul his heires/ and ſuch a fine is god (3) 
If lands lye in divers ſhires, it may be contained 
cord, and good enough, but there muſt be fevei 
deni every r elſe the ſine will not N irt d 20790 
If a fine be levie Re 
copibelder of purpoſe, and with an intent to Nee ian in 11 e 
ſion or . of his inheritanhre, this is 6f ng force, at 5 
there fote noms dlaimt uthin five" years' will not Art in his caſe}. , 3 
So that it ſeems a fine or 'recovery! may be ee windus and avoid res. > 
able for cavin/as well as deed, 'and*therefore that à fine or Yecc . Man 
very leyied or ſuffered of fraud to deceive 'purchifors or Gl ö 
tors will be void as to them as well as an 
So alſo a ſine or recovery 


venclees 


eme ſale make z counfahre of a fine, and beforè ik Pe ceftiffe | 
{ed the -take e this dan dor ler But the oe mn G. 


f one C G ee 


of covin by a leſſee for yeurb, ör life, 


a y other conve Vance. 
levied or ſuffeted' in execution or ur- 


ſuit of an uſuriqus contract may be void by tlie ſtatutes of ufury 


as well. as a feoffrmdnt or other conveyance by deed.” But 1 

fine or recovery ſhall not be ew be levied or ſuffere 

dureſſe,” and avoided for that cauſe.” 45 Nera -N n ARS) © 
Ihe conuſance of à fine, and a er 
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t and render 


be expounded and taken as a chatter or other conveyance! be- a 


tween party and party, Le it is a conveyatſce Upon ret 
and not as a writ or 
oy if A. and B. by 5. ten the manors of 

to be the right of C. and C. doth render the Toh ; 


* rd, Deeds infra. 


gment upon record? (H And where. 
of F. T. and 
f 8. 


#7 5 T to A. by one render, and after by another render lim it 


109 acres, parcell of the manor of S. to Bthisfhall be 4 
concord, and be expounded according to the intent of the p 
ties, vis. That: B. ſhall 1 82 2 5 415 Ber x) „ and A. all, 
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1) If there is no original writ ſued out, the fine i is not ( void br 7 —. 85 bs writ of error, Vin. 
Abr. Fine (F. 2.) Plow. 394. © | 


(2) The conuſor died before the Ng of the writ of PIETY and the fine ſet "aſide after it was com- 


pleated, becauſe the poſt fine or King's ſilver dur at tbe return of the writ of covenant, and not before, became due, 


and was paid after the death of the conuſor, Watts. v. Birlett, 1 Vilſ. Rep. pt. a. p. 115. See Ante, f+ 3. Note 1. 


(3) And ſuch joint fines ſeem reaſonable, where the ſeveral purchaſes are of ſmall value, though they are 
ex gratia, ſee WWilſ. 47. where an erder of Lord Chancellor Hatton is inſerted, authorizing the Curſitor to 
ſtay the writ when there is more than one demandant and one deforciant; except coparceners, joint te- . 
nants and tenants in common); but the Curſitor will permit two ſeparate er e to be een! in one 


fine; on an affidavit that the value of them together does not exceed 2000 %ſꝰ 


(4) The fine and render is a conyeyance at common law, and the render makes the conuſot a new pur- | 


chaſer as much as s feolfitnent and Grd at common wy, 1 Salk, 337. 
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L une of the. Uſes There? 
Sof. no bther-matters as Upon. v4 des Ih 2 1 * 4 


Stat. 18.24. . fine ut ere. J / Proclatn#tiohs 8. wie: perfors 
rpettiall bar to allperfons that Rad eight ad Yo den be barred by 

Wo 7 | imjediment-ar theme [of in ane levidd, "atld"that d pot e , nc 
75 + claime witiiin 4 yeart and n day 


| br 11 by poſſeſſi 


1. de —_— 
8 
net Fran 


was ance/:2'Perp 


and Non-cla me, 


ng; büt pow, this la 
ine will barre none but Gus SE 7 2 and ' ptivies Xhetes? 

unte (1% But a fine; by! N or fine with pfclatga: 
„ tions is now. tuch off the fame virtue and force 26 4 Ane at he 


19 8 common nene for b. y the eb H „it is; Proxies“ . 
Tut every ine after. die l ing thereof bach de proclaimed . 4 


| i 80 cored? "the ſame terme, and the three. next following 

| tearmes;: fours ſeverall; days in every tearme (2) Which pro- 

dcClamations ſo made, the fue mall conclade "all parties, Privies' 
and: ſtrangers, except women covert, Perſons within 21 years 


of age, in<priſbng/iout of the tealme, or of non Jane. emos, 
(being no parties to thefcfine) ſo as they or their heirs" take * 


their action or lawfull entrie within five. ares after theſe im- 
perfections removed. Saving d all 'perſons. and their nete 
(other than panties) the tight | chan an intelell which they: Have 
at the time of the fine, 10 46 they Purſue it by ion or entry | 
Within fiye- yeares! after ihe pochte, "And Rin ths all” 
other perſons ſuch; right, title, claims uid znterelt, as firſt hall” 
grow or come to them after the proclamations” by force of any / 
matter before! the fins; 16 ds they chaks. their elaime of entry 
within hive years after the ſame a ak Aue, or if at that dine 
5 there be any? impediment, as aforeſaid}! within five yehrs after 
 the/impediment removed (3). And by the Apes 2h of 32. K 9. 
(which is an expofition d Wis ſtatute) it is provided,” That Fl 
nes'with proclamations - levied: corn % % N. 7 by an 
perſon of twenty-one years of a | 
fine leviedrentailed to him! that 1 1 'the ine or any of his 
anceſtors in poſſeſſion, reverſion; rechainder, or uſt; Fame. 
diately! after proclamations hat, ſhall be a ba apainft Hin bw and'” 
his heirs, claiming onely by force of any ſuch entail 7 and 
againſt all others . Yon to the uſe'"of him or any 'Helre” 1 
of his body (40. erf atute it doth #ppear” that ' 
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Fiſh v. Broket, 
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after the|execution of the Ane And in what time. | 
is changed; end this King ef Or act, Aud bow, =» 


and, ce! Leben ne e 


eek different methods 


15 once in the term 
las to proclamations, | 


(3) If the reader is * YER e 1 —. in Kang of itte 2 7 , d lawyers concerning the ſtatute of 


fines 4 H. 7,—be- will find them in'3 -Hume's Hift. gvo. p:7400;"2 MHortimer's Hift: 198. 4 Bl. Comm.” 422, 


and in the 13th Edit. Co. Lit. 121 4. Note. 475 an N explicit deſcription uf ze nacufgz uſe, and 


ttt 13 „ 1. 


effect of a fine, by the learded and i ingenious ed itor ot 1 N dition, ; : 2 
4 e the 32d H. 8. it was doubte Aue levied by tenant. in tai il could 755 CoM 
un by the ſtatute 4 H. 7 although all perſons 2 to pA concluded thereby under TY wor 
frrangers | to the * that doubt occalioned the enacting the ſtatute 33 H. 8. See Bac, a Find ( m2 Es 
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ad) all theſe are included. -7.e..6 ſhut and cloſed up together, 


ie 


and 45-5 0 
ei mouthes/ or life; upes anger again it ein id all 7 
a. |, others! 7.0. ſuch as le de preſent rightatiche küne ot the ns 
- __ " levied,; and were,exctpted, before ſuch right, title, Claim or in- | 
+ "tereſt as ſhall accrew. to them! after the proclamations upon any! |. 
s they make their claim, &c. within five years after their right 
. have, within five. years after the impediment removed (1 
| 1 ore full underſtanding. o JT 
„ 1 matter, theſe things in generall muſt firſt be obſerved. 1. Thati 
a Wh the perſons, to be barred by a fine are, parties. 2 privies. 3 eſ- . 
: trangets. The parties, if they be of the age of twenty one 


** 


For a more full 


year Ss are bound for ever by the fine, and ſhall have no time to 
cim to preſerve their right. The privies alſo, being heir and 


® 


executors, to the parties and void of impediment at the time of 


. their anceſtor had that levied the fine, are. barred for ever by -- 
the fine, and ſhall have no time to claim to preſerve their 
right (2). And therefore if my father diſſeiſe my grand ather ; 2 
of land and then levy. a fine. of the land, and then my grandfa- Pe. 77 
ther die, and after my father die, by this fine I am barred of * 
the land for ever. And here note, that he that ig a ei r 
* | . 5 . 5 J Wn i. 2 | 21. 
within the intent of 4 H. 7> is an heir within the ſtatute of Jac. Com. 
32 H. 8. Et fic e converſo. And that privies or heirs in eſtate Wü Gen. 
and bloud, as he that is heir to whom the land doth or ſhould 9 4. 
deſcend, are within theſe ſtatutes, and ſhall be barred by thghe 
fine of their anceſtor of that land. And ſo alſo ſhall privies in 
ſtate that are not priyies in bloud, as where one hath land in 
Burrow Engliſh, and levie a fine of it, hereby the youngeſt 
ſonne is barred. So if one be tenant in taile to him and the 
heirs females of his body, and he levie a ſine, having a ſonne 
: and. daugh ter, her eby the iſſue female 1s barred, and yet ſhe is 5 
not the heir of his bloud. But he that is privie in bloud one- 
ly, and not in eſtate alſo, is not within theſe ſtatutes, . neither 
ſhall he be barred, by the fine, and therefore if lands be given 
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1811 8 — to a man, and the heirs females of his body, and he hakh a 


111 HO gnne and a daughter, and the ſon levie à fine and die without 
Ki iſle, this is no barre tothe "daughter, for howlever the be"). 
r bheire of his bloud, yet . the is not the heir to the eſtate, nor 
WW . hall need to make her conveyance to it by him. The ſtrangers 
. . wat are to be concluded by the fine, are either, 1, Such as Bare 
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e (1) The ſtatutes relating to fines in order of time, the benefits 
| they were made to redreſs, with comments, ſee in Chet. 21 to 419. 5 ws Os 
8 a 2 e 8 2 +; 13 IE A 2 | #07 $5563 #-- $4 ; 1 83 e 8 
(2) x. * deemed parties and privies, and how they ſhall be barred, ſee 2 Inft. 516. Pin, Abr. Fi 
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9 rar: 0 For. their right is g extinct hereby, As they can Beer open a 
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perk right, and . my 10 AWD 1 * . 
FT they. make, do dei ee Fat” Wit hls P. 22 
; clamations (1). 3. Such, as 1 17 7 Ane th bile F 1 
8 = E infancy Kc. and ile are barred if they dos tiot 
Bb es their claim within fixe years after the' impediment T 
d. 3. Such .as. have no preſent hut future Tight upon cauſe „ 
recedent,. | and, they are either without ir mpediment, and then 1 
oy are barred if they claim not within 25 years after their 
right doth accrue; or they haye.. impediments, £7 then they 
are barred. if they claim not within five | years after the | 
impediment remoyed (2). 4. Such as have neither preſent” nor 5 
future right at the time of the levying of the fine by reaſon ß „ 
5 any matter before the fine, but whoſe right. zroweth rr ES. © 
titely after, or partly before, and partly after the fine, "and 
5 thats are not barred at all by the fine, but they may make their 
78. on claim, &c. when the will, And parties, privies, and'firan= 
. * gers to fines that are 1 * thereby, are en as have natural! . 
capacities or civil, for both theſe are barted. And therefore it | 
is held, if ſuch a RR, as hath an abſolate' eſtate” and 
4 authority of his poſſeſſions ſo. as he may maintain a writ of 
_  * right thereof, as Major and Communalty, Dean and Chapter, 
&c. levy a 5 of their lands, they and their ſucceſſors are 
barred 1 36 but if a Biſhop, Dean, or Prebend, without 
aſſent of the Dean and Chapter, or a Parſon and Vicar without 
aſſent of the Patron and Ordinary had levied a'fine, this would 
not have, barred the ſucceſſor 3. neither will it barre now with 
f their aſſent, for they are reſtrained by divers ſtatutes (3). 80 
alſo. ſuch perſons are barred by the fines that are levied by 
others if they make not their J in time, as if one diſſeiſe 
a corporation aggregate of land belonging to their corporation; 
and after levie à fine of it with, proclatnations, and they doe 
not make their claim, &c, Within fe years, hereby thy" are 
ens ie barred (4). 2. Where the anceſtor is batred by the fine, there 
. for the mot part the heire Is barred alſo; And therefore if 
tenant in taile be diſſeiſed, and the diſſeiſor levie a fine with 
proclamations,. and the tenant in ' taile ſuffer five years to 
paſſ N claim, Kc. hereby h and his iflues are barred for 
"ever, ſo that the heire doth ſuffer for the lacheſs of his an- 
9. 704. 577 14 3. The eſtates that hall be batfed by the fine are eſtates 
25 by the e law, or * copyhold, in fee-ſimple, fee-taile, 0 4 
or. for life, or for years, he eſtates Alſo of tenant by —_—_ 
elegit, and of gardeins in chivalrie and of executors that have 
land untill debts and le; acies be paid.” And therefore if one 
enter upon, and put out a copiholder of land, and levie a fine 
thereof, and the copiholder ſüffer flye years te paſſe a and make 
10 o claim, 8 $6] the. 9 25 his 4 ba are 47175 8 
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I 1) The W. e ff. 6 Ho n ar 17 RR; 4 OY _ tion of * gronger againſt parties 
and privies than they were at common law, yet they have enlarged t e privilege of ſtrangers to avoid them, 
for, by thoſe ſtatutes, ſtrangers have five years from the ſine to make their claim where they have a preſent 
. "right at the time of the fine levied, and here titiaterues after the ſine, they have five: years from the time 
of ſuch accruer; whereas by the common lam n both theſe caſes they had only a year and, A day from! the 
entry of the ſilver at which time the land paſſed. Har. Abr. Fine (F.) 
(2) And by the 4 Ann, c. 16. F. 16. no claim or entry to avoid 2 fine with eee will be * 
20 cient, unleſs within one year after ſuch claim — action is commenced ang Wee with, effec . 
I) EA. e. 19. 13 Elix. c. 10. : Front ” 17 25 
4) Bat not their ſucceſſors after their. 1 for it wank hare 3 of none effect to have b bib tg cor- | 
 porations from barring the right of their ſucceſſors by conveyances made, by themſelves, and to have left them 
power by their permiſſion or ſufferance and nonclaim to bar it, 11 Co. 78. b. And accordingly fine leyied by 
. "copyholder'of a dean and chapter, and-five yeats: paſſed 1 ee 58 8 r * was dean at the + yet 


the fine did not bar e Henir. 311. MM ag 1% Fi I 
: | | | G . | " barred 
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leaſe be male for yes! i = 
fore entrie of whe” Melee tevie" 1 e 
the elſes ; doth "ot Wake his chile, Ge 
- for ey ” hinge W ercuato 4 Kate rte do exte 
1 are. lan ds and ten nents $ and not a Noor et prof eppren 

der out of 5 e and therefore if Thave 4 rent, common, of = 
eſtayers. gut of land or à way 'oyer land, or power to fell e 


my ci of my rent, &c. within five years r „Jet I am not 

hereby barred. of my rent, &c. And for this e it is, that 

if a 3 in ancient detheſhe levie a fine of his Tand; and five 2975 
aſſe, the lord is not hereby barred to avoid it, for 


he claimeth not the land but his ancient Wa vrie (2 


Dout hes 


bh ur Co. 5 N 


a fine is 1 of the land itſelf; aud doe not make x 


3 = 1 8 In which. they muſt 'make their claim, or bring Plow, Lerd | 


Ren action that haye preſent right and no impediment is with- cat, 376. 
in five. years, after proclamation had, and the time for — 8 
5 which have impediments is "within. five years after the ir EF 
„ ment reipoved. 6. ) 
eir,C: im or bring their action whoſe right 46th happen af. Blow. . 
terwards, if they have no impedimint, is within five years after 
the time Mas. the Fight, doth accrew, and if there be any im- 
pediment within five years after the impediment removed. 7. 
The perſons 1 vel. right is fayed and preſerved are mentioned 
in the firſt and ſeeond faving of the ſtatute. of 4 H. . and 
they are ſtrangers = not parties nor płrivies. 85 They that 
have benefit by the fi ſaving of of the ſtatute ſhafl have none by 
the ſecond faving, "for b. e: that n be 4 the ſecond faving 
to have benefit by it muf 1 her ane rant? 2. The 
right myſt. come and i pag to in þ muſt come to 
him after the fine, and ee 4, ns + ight mult be 
upon ſome. cauſe; ;or matter before tl & fine. 9. No fine (hal) c. 14 14. 
barre any eſtate in poſſeſſion, reverhon, , or ler, which is 
not deveſted and ut to a ri ght at the time of the fihe levied 
(s). And therefore if one 44 a fine of 5 y land whiles I am in 
poſſeſſion of it, this ſine will not hurt! 80 if the tenauf of 
the land, out of which I have a rent or * corn mon, 1 c. levie a 
fine of the land, this all not harre mg. of my tent of common, 
for I am ſtill in pofſefſion of this in, the we HEN of the lay 
(. So if there 1 7 tenant for life the remainder” for life, 01 
tenant in taile the remainder i taike, and the firſt tenant in 
taile, or for life, do bargain and ie "the land by deed” indent 
and inrolled, and after levie a ne” to the *bar roainee, in this 
caſe the remainders are not barred; albeit five years'paſſe with- 
out claim, fot the lay inf theſe caſes doth adjudge them always 
in poſſeſſion” ( 5): 80 if J make a Teaſe for years' of land, 'ren- 
dring a rent, and à ſtranger tevie a fine of the land, and che 


leſſee for Lr ö bie rent nenn ae 5 in * caſe Jam 


: * . p 
VESTS een p90 X a6 D 12 W en 240 
«ie id 1 ba F 11 FS 
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ay Wil the lord than not have five n the death of tho" copylnd 1345 . if he was 4 "AFM 


FA, life. See 9 Ce, 105. 5. That copyholds are within the ſtatute of 1 * See C. Comp. Cop. 126. 
(2) See accordingly 1 Salt. 210. add further” as to the force and cite ect of een in ancient demeſue, 
CCC 

(3) ) And he thatat ws time of 5 fine levied had not ny tickets * ſhall not n xe whe "I does 
not bar the eſtate but binds the right, and when the fine does not turn the eſtate to a right, there needs no 


claim. Sir T. Rahm. 149. Mod. 196. ene the caſe af a eo eee of 
2 tenant in tail barring his iſſue, by ſtat. 652-8111 £55 e „ 245 TO TO e ee 


(4) See accordingly Saſin v. Adams, Cru. Fac. 600 


al 5) The remainder not being diſplaced, for the 3 Va had. a for 3 hone the entry of the iſſue, 


be! in remainder has his remainder open upon default of ifue of the tenant in tail. 10 Co. 96. 
1 ; faid 


The. time within eb they muſt 15 Dyer 7 1 


f 6 
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, Q+ 4 1 > . ns. 2 | *. > ba 
g x 1 2 4 ; , . | 
* „ 
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W fp nod be K 


re. he a. tenant by copy 


17 and the firſt tenant for „ 


c. 1 that is in remainder is 
* oy if one. ve a leaſe. for years of land to. beginne 
in fun and. a ſine is levied. of. the land, 3 years paſſe 


ceſtate is not put to a right. And for the further Muſtration of 
ei. 4H. all theſe things ſee + hy examples following. © If tenant in taile 
4 Fr Fo levy a fine of the land intailed with proclamations according to 


| Fec.9.148, the ſtatutes, this is a barre to the eſtate taile, whercin theſe 


| | wh deſcended to the eldeſt, 0 
| a1 ac. C. B. and the heres: of the body 1 


f Co. ſuper fion 1 In another notwithſtandin 
| Li. 37- eldeſt ſonne and the heires of 


% Dyer things are to be known. 1. That .whereſoever. the iſſue doth 
his. E to the 


claim by the lame title, and muſt. make 
lands by bim that levied the fine, there the fine will barre 
bim, and therefore if, los be given to ** huſband and wife 
in ſpeeiall taile, uz, to them and, to the heirs of their two 


bodies iſſuing, or the Hike, or the gift . to them and the heires 
em and the heires ; 


muales or females of their two bodies, or to t] 
„of their bodies with the remainder. to the r ht heires of the 


r the terme beginne, it ends this is no barre, becauſe this 


ith 1 oclamations and five years. * P. 24. 


15 Iſſue in taile 
barred by the fine 
of his anceſtor or 
ſome other. 


huſband in fee, and the huſband alone levieth a fine with pro- 


 clamations, by this the iſſue in tail 15 is barred. And yet the 
mtmee.ight of che wife is fayed ſp as the makes her claim, &c. 
yr 364 within ſive years after her 


huſband's death. (1).. So if huſband 
and wife tenants in ſpeciall taile have inte and the wife die, 
and the huſband marry another. wife and hays iflue and levy. 4 
fine fur cogniſance! de droit come. ceo Ac. and take backe by the 
lame fine an eſtate in iall-taile the remainder over, 77 and 


20g. 90. Hie, the iſſue by: the firſt wife is Fare... * $q if tenant in taile ; 


he diſſeiſed, or make a feoffment in fee, and after levie a fine 
with proclamations to the diſſeiſq or to à ſtranger, the iſſues if 
mile are hereby barred for ever, the continuance of the poſſeſ- 


remainder to the 


father and the heires of his 


iſſue, this ſhall harre che flange be for ever for the remainder 


is father (the father being 1a 
dead) and he leyy a fine of this land "his will barre the young- 


D 5 Vs er brother. But if the iſſue in taile do not HG: his WER 


not. barre, an 


Kaim that did le the fine, there the hs WI 


Ale bim and levy a fine, and he and m father dye, this 
Ane ſhall not barre me as ifſue in taile, he A do not make 
my title ta the land by him: but if 1 ſuffer fo years. to paſſe 
And do not make my Caim, Nc. by this means I may be bax- 


i Plow, 4s rad by: the fine. And if. the fine. be levied of angther thing 
chan The thing/ielelf entailed, .as if the tenant in taile grant by 


14080 n 1 a be made to the 


ody 5220 18 father dyeth and the 
eldeſt fon lexy a ſine "ih Mroclamations, and dyeth without 


iven to an eldeſt ſon 


tbetefore if my father be tenant in io le,. and his Kater 


fine a rent, common, or the like out of the land entaiſed, this 


fine will not barre the iſſne. 80 jf a rent be entailed ahd. the 
| = out f * which the 008 doth. e and then TOY, a fine of, the 


: 4-4 VP WUD IOes MV Hen S-4 3 2 WY 1 11 6 eee 4 . * 


; tenant * jn taile of the re: diffeilc the terre-tenant of the land * P. 25. 
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come-ſeiſed-ofan-eſtate_tail,-and the remainders reveſted, yet the iſſue is barred, for altho? the whole eſtate tail be. 
in the mother, yet it ee . from her to the _ becauſe they w were barred by the father's fine petore, | 
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"lay; his is nd Rat gs the ie of the e tent. ; 
fine be a double fine with 4 grant al 1 iter; yet it is Within 
theſe ſtatutes, and will "barre the iſſue in taille as ill: 6's! 
ſingle fine, ſo as the grant and render be of the land itſelf and” 
not of any profit apprender'out of it. "And*therefore if huſband; 
and wife be tenants in ſpecial! taile, and they levy a fine with 
roclamations, and the conuſee grant and render the land to 
them and their heires, this fine will barre the 1 


And if tenant in taile joyne with T. S. and levy a fine to a 


ie in taille. 


1 ſtranger, and the ſtranger doth grant” 'and 'render the land: again Fg 


to I. S. for years, and to the tenant in taile in fee afterwards; 
the iſſue in taile is barred by this fine. 80 if there be'tenant 


for life, the remainder in taile, and he in remainder in taile 1 2 


accept of a fine from a ſtranger, and grant and render to the 
ſtranger again for years with a remainder over, hereby the iſſue 


in taile is bound. * If tenant in taile accept of a nne of the krlov. 435. 


land entailed from a ſtranger, and then grant and render a tent 
out of the land to the ſtranger by the fame fine, this will not 


bind the iſſue in taile to pay the fame rent. If tenant in taile 1Dic Ty 


make a feoffement on condition, and die having two ſiſters in- 
heritable to the taile, and one of them levy a fine with pro- 
_ clamations fur releaſe to the feoffee of the whole, in this caſe 

it is doubted whether the other fiſter be barred of her halfe or 
not. 3. Albeit the tenant in taile dye before all the proclama- 
tions be finiſhed, yet when they be finiſhed, as they may 22 
after his death, the iſſues in tale are bound 5 the fine, for 
howſoever by the death of the tenant in taile the right of 8 

eſtate taile doth deſcend to the iflue, FH t when' the proclama- 
tions are paſſed, this right that doth deſeend is bound by the 
ſtatutes, and the iſſue cannot by any claim, &. ſave the right 


of the eſtate taile that doth deſcend unto him. 4. Albeit the 2 


iſſue in taile be within age, out of the realm, under coverture, 
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the fine of her huſ- 
band or ſome other. 
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ſtatute of 32 H. 8. but the King himſelf, being tenant in ile 


enter, and after the proclamations” 
alk oth infeoffe che tenant in 
2977 it ſeems this fine ſhall Barre the iffuss in 3 
| oth xe Rate "taike and to the iſſues ondly is" 10 
anainder or reverſion 1 ; ua hs When the 


An > eſtate 95 be pot, th 7 and B. Hala 4 
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and A: aye, And B. and her iffut, or her ſuc alone Tevy a'Sne, 

*his' wil barre the Mues of 'the ues whiles chere be any; but 

Aithey fail it will not barre C. in Temainder, except he fuffer 

ive years to paſſe, ant ſo be hatt 

"tenant for life ant be that is next in the Tertattider in tale 
n ina fine, this is a good barre to the "i ies in Kale Ras 

48 /lows as that eſtate taile Hall continue, but not to him that 


is next in remainder, not to 1 other that all come in f 
any remainder in taile or in fet, nor to him in-reverſion.. *I ace. 10.96 


Lands be given to A. and the heites males of his body, the tr. x, 


by Heel indented and inrolled to J. F. and his heires, and after 
kran fine of it ur Conuſtince te troit come ceo Ar. to Him and 
is heires, by this the Yfemainiler to B. is not diſcontinued, 
508 it is a batre to the eſtate taile by the ſtatutes, und cauleth 
the eſtate bf the'bargainee to lift ſo long 3-4 the tenant in tale 
"hath iſſues of His body ; but if the fine ad been before the 
"Bargain andi fale it had 2 à diſcontinuance of the remainder, 
but in neither caſe a barre to Him in remainder, unleſſe “ the - 
ſuffer himſelf to be barred by his non-claim/within five year 
After his\remainder h to come in; polle! 
be tenant in taile, She fremeinier to him in taile, and the tenant 
in tale levie a the! of this land, hereby both his br rr are 


barred (i). Et fie de fmilibus. But all this notwithftanding, 


if lands be conveyed to a Woman in taile for her joynture with- c. 
in the ftatute of 11 H. 7. chap. 20, and ſhe levie a fine of this 
land, this will not barre the iſſues in taile (2). Or if kands be 
wen in taile to any ſi ubject by the King's own glft or provi- 
tion, and the tenant in taille 1071 {IR [this fine*ſhall hot bini 
the iſſues in taile nor the King, but others it will barre, for 
thele *firies are not intended ian. but excepted ont. * the 


of che gift of ſome of his anceſtors being ſubjectz, may lexy a 
fine 85 arre his Maes in taile. And in all caſes Where a 
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Eſtate, B. 22.) (B. 
ſeiſed in ſow, 8 a fine to himſelf for life, 8 to his wife in tail-male-for-her Fointure, 


-(2) 4. 
v. 7 <5 tf: had iſſue male; huſband. and wife levied-.a fine and ſuffered a recovery.—After. the death of the huſband and 


wife, iſſue male entered by force of the ſtatute of 11 H. 7. and held 
within the remedy of the ſtatute, for ſhe neither levied the _— Sec. being ſole, or with any after talen 


d law 


ail Bac, Ar. Fines, (Eh c. Dig. 


and 


ful, this caſe out of the letter, tho 
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I Be. mtr d Wife, an after make > leaſe" of this hn 'to 

Bo. . dot life, the retrial der to” B. in fee, and B. levie a fine 
With proc lasattons, und the Ruland die, and the Wife Ube not 

ee er -olaime, Wr. within" five year After the death of her 

| nd, thereby 1He is barred! of her de wer for ever notwitl- 

| Ming We ce for fe 4h A. . the remainder of 'B. had 

x ꝓut to u fri 12 85 ut the time of the fits levied he might 
. Hate the fific By plex; ; quod n nit bil babuerunt, 

ebene Fc. * And. if the huſband levy A of die own Mund and 

ellitticft doth not make her 


th, hereby ſhes barred gf 


bin withih nde years ulfter Ris | 


e corerture; ind her Habana and he ſevie a fine of it; 
Horbby' without 'queſtioi dize is Hatred of Yer jointure in this 

land; but it &' thidught cant chis 15 ho bufre of er dower in the 
ener ef the Tand ef chte Hafband, atid eſpecially then when 

g. (2). f lands 

de given bol dan and his rife in taile, the remainder to the 
bighthibires of ie bid; und the huſband alone levie a fine 

bf this, this Will net birt che Wife, except ſhe ſuffer five years 

to paſſe after his death Withobt making claim, &c. and there — 
Fate the ue af the huſband and his heirs in fee, 
be my diſpoſe it as a fes fitiipte, and his Hue hath no remedy. | h 
da ith diefe nit of the lend I have in fee fimiple, or . p. 29. 
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a leaſt fer life of it, uud then wt bs ge with Fat, 355 
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| : ; as to one part of gainee ſur. conuſance de droit coma ch c. in this caſe as to the 5 
the land, and 3®' tenant; in taile and his iſſue, this is 4 Parre, but as to. all hen 
it is no. barre, albeit they, never me any claim, Ge 80 if N 
— | tenant, in taile levy a fine of his intailed land, this is a barre. as 
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enter notwith 11 anding. 111 80 (iff, lands be ont ul ed to the huſbarid e 
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1 RT one levy a fine of this land, this as to the husband tenant in 
| Recovery, taile and his iſſues, is a barre, but. not as to. the Wife, for ſhie 
: ſhall be tenant in Kue N and yet it ſeems ſhe may, not ſuf. 
. fer a recovery of thi 18 25 and after warde ds. S0 if a Man attainted 20 
e felony; or treaſon levy. a 175 of his land, this as to the King 2 = 
And Lord of whom the land is held i is void, and is no barre to 
„ e * and title of forfeiture, but as: b0 all others it 
: is a good barre... (80 if one leyy a fine of lands in ancient de- 21 4. | 
TL | melſne. and. of other lands together, this as to the lands in an- tt 
1 | _ cCient demeſne is not good, nor Fu; barre at a, but as, to. the 
1 1 other lands it is a good. barre (7 Ms 
mr 10. The time of - By the ancient common. law, he that had. e 9 
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7 claime, and within to. make claim, Se. within a year and a day after the fine le- Lt 254 | 
| what time he that vied and execution... thereupo elſe h b e 
8 hath right to land vie execution .thereupon, or elſe he was barred for ever, 
h maſt make his but. this barre. by z on-claime.is now gone, and if ſuch a fine 

i claime, &c. to pre- without. Pr oclamations be levied at this day, he that hath Tae 

þ vent the barre of the 

| 3 may make his claim at any time to en the bar Ar avoid 

i | the force of the fine. : * Y : 

41 Parties, Parties to, fines, void of . at che time ot the. 425 Stat, 1. K. 
| Ilevied, are barred of the land preſently, and ſhall have no time 2 5 

. pinks avoid the ſame fine by entrie, claim, Sc. And privies in * 
; bloud, and privies in repreſentation, claiming by the ſame title 
5 Ds Which their anceſtor. that levied. the ſame fine had, ſhall be bare. . 3 


| red by the ſame fine preſently, and that ROE 2 59 have 5 
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„ e impediment or not. 3 EN 
Elrangers. Eſtrangers to Nha," (being al duch as are geile Sacks" nor. ee | 
2 3 Oro piivies) who have right to the land. whereof. the fine is levied, e : 
FL, impediment. +. and have no impediment naturall or legall, ſhall have time „ 
„ | make their claim, Tc. within nh Dore after the wr levied... ne 1 5 


4654) See Suche wi o ſhall birds bs Gn 2 10 "4p T 1 ed 573; 7 In. 5 Fir ine, 5 ). 
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he happen to dye within the five. years, his heire ſhall 
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Five pearg more, but ſo much time more, as to make up the 


and albeit he, be an infant at the time of his anceſtors death, 
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Flow, 374. | 
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tutes. Plo W-. 


25 Dier 3. e madneſſe, 


having then any preſent intereſt or righ 
time after the infirmity re 


v1 hl. .. yet: he ſhall have no longer time. If a {tenant in taile be 


i co. 100 And if in theſe and ſuch like caſes, he that hath preſent * ight ü 


therefore an infant regularly ſhall haye time for five years after 
he come to his full age to make his claim, Sc. although he 


be in his mother's womb; at the time of the fine levyed. And 


2 


* 


dyeth, and after and within fiy 


1 6 oid he ſame as at the death of my father r emained to come 
of the five years next after the proclamations, and not a new 


my father 's brother diſſeiſe him, and leyy a fine With 
nations, and a year after the proclamations my father 


e.L.by reaſon; of my infancy, ſhall have only ſo much time to 


ſixe years, becauſe I claim by the fame. title that my father 


- - lads 80 if my father or other. anceſtor. be diſſeiſed, and the 


diſſeiſor levy a fine with proclamations, and my father or an- 


eeeſter dye within five years after the proclamations, in this eaſe 
Is chall not have a new five years, but only ſo much as remain - 


x 


time to make their elaim, Sc. as infants have, and yet if this 


infirmity happen after the fine levied, and before the laſt proz. 
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years, but ſhall have five years- time after they de cured of 
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1 they be diſcovert to purſue their 


have five years time after 
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right. But if a eme ſole (eſtranger to a fine) have. preſent 
flight, and after the fine levied ſhe take a huſband, and ſo five 
years paſſe after the proclamations had, in this caſe = , 
EE e 5 re 
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r ; NEC pedimett, _ 
„at the time af the levyin Rd 


Plow. 366. eth of the old five years to make my claim, Cc. Madmen Ne are neneris, 
375 and lunatickes (being ſtrangers to the fine) ſhall have the like? 
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e, but ben arenen 5 


e wines 's 1 enen 195 Hall have five years after the 
Ont of England, inlacgement. And eſtraugers to fines being ont of the realm prov. «6s, 
; he time of the Jevying: thereof ſhall- hive! fie years time 


Aer their retürn to enter ot claim; Ge bet -rhey be in 


NT the: 'time' of leyying of the fin / and after go be. 
a Teas, and ſuffer the fe years aſter the * proclamations | 
in this ca they ſhall Have no longer time, excer 
ng dent in ehe King's ſetvier and by his commandement. 
yy * the party be b yond the fe at the me of the fine 18. Tho. 
8 yd never return but dye there, it ſeems in this eaſe h. 
1 oe: U not barre his heire at af ()) 
*P. 32. Eſtrapgers to finesthat have divers Aeleits« ane 
3. That hove ei, as infancy * ys re. den- feniig of minde- . . 
vers deſecls. get out of realm,” to avoid" fines hal. , Bur if for tive 


. after hy > al of the infirmities removed. 2 
ave divers impediments, and they be all once after che 2 0 


clamations made wholly removed and after they fall ines the 
like again and dye, in this cafe their heires thall not have a 
new five years, but the firſt five years begun in their anceſtors 
time immediately. after the firſt impediments ſo removed all! 
proceed, and non-cluime of their heires during all the reſidue 
. the faid fiye ey bindeth them, as their ſaid anceſtors ſhould 
| haye been bound thereby if they had rae. void of ſuch 
impediments during all the ſaid fie years 4185 ens 
4. That are with- Eſtrangers to fines that have no preſent,” tur a fature 25 21 
out impediment ha. and that ſuch as groweth wholly before (the' proclamations, © Bc 


ving future right they be void of impediment ſhall have five Jears time after 


upon cauſe es 


dent. their right, title, claim or mtereſt firſt groweth, remaineth, 


deſcendeth or commeth to them after the proclamations. And | 
therefore if 'a mortgagee be diſſeiſed, and the difleifor doth 
leyy a fine with proclamations,7and- the five years paſſe, and af- 
ter the mortgagor payeth or tendereth the money, in this caſe 
he ſhall have time for five years after the tender or payment of 
the money to make his claim, Cc. (2). So'if a man levy a fine of 
his land Whereof his wife is dowable, the ſhall have five years 
after her huſband's' death to make her claim, Ge, and not be 


bound by the five years after the fine. 80 if tenant in taile 1Ptor. 3 ³ 


levy a fine with proclamations, and after the five years dyeth 
without iſſue, the donor thall have five years after his death 
without iſſue to bring his Formedon 9 ) m So if leflee for life m 0 70. 
15 in 2 or 1 a feoffment in and va Noſe. doth 9 5 88 


—— en 1 
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| (1) And his heirs may, enter or il their 2 ien at any time. 2 U 510 140 We 6, Seb ald Cher 65. 
10 68. where the different opinions of Ld. Cate in his 2 If. and of b. J. eee 1 Leon. 211. on Cotton 's 
caſe are ftated and left to the readers judgment. From an opinion given dy a late ſound lawyer and able 
conveyancer on this point, it ſeems he thought that the caſe in Leonard, the it might relate to the ſame family 
of the Cotton as the caſe, in 2 Infl., 5 19, aroſe probably under ſome other ee or limitstion, than that 


phyinent or tender, upon 3 or 


mentioned in 2 J.; and that Ld. Coke's opinion was good law. 


(2) For his title firſt acerued to him after the proclamations by by the 


matter before the praclamations, viz. by the condition made before th 5 1, 373. 17 a fine is levied 


by a-mortgagee F pe ſſeſnon, and five years nonclaim N thereon, fe, mortgager is not barred of; .his d 


of redemption. 2. 132. 
(3) In the N MG action lieth where there is a ift in all. n brd by the kh of the | 
1 or his heirs without flue of his r r the 5 fal 8 dx ry the bs 870 rs, or "RJ as. Fitz. 
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innritkes, Plow. 375 


mp 72 75 Fon of _ e levied; 22 8 
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e e a es after k de ant for 
0 _ he dye within the ave years; his heird; wer 1 > only Oo. muen 
uss. 20. time as to make up the time before his death/five-years:.* So ale 5 
P the Jaw. if:Jaſlce.-for- life de difleiſed; and the didleifor . 
„ | a he; in this caſe 3 reverſion or his helxes, ins er 200, ens 
70 JJ the\death-bf [the tenant for life, and. © 
A nee de bound to' the hett ve years after the time of 
Himeſlevied. 80 if tenant i a in poſſeſſion lexy a — 
aud dye withbnt iſſue, in this esſe he in the temait 
have time ſtr fte years after the death of. the. tenen: in . taile 
mbar, —_ _ een nat _ elaim, Cc. in that 
— e fare ay i 


* 


7 N 


- tomanit in: See eeptiting e 
actept che cent (which + th 
the diſeontinuee levieth a fob and dyoth, iy tis caſe the iſſue Woe 
ol the iſſue ſhall not be harted by the fixe loa after the fine, 
7 Plow. 374. but . bare five years ter the death of the iſſue. And if 

10 Jena meworke malie n feoffment, and the feoffee.leyy 
Alge and then the feoffer die; in this caſe the heire ſhall 
have «five: years. after the death-gf his anoeſtor, and not be bound 


by the five years next after the fine levied. rn | 
See the st- £ Eftcangers: th::fines,.. that have future right upon. any: cauſe; 5, That have future. 
—— . being affected with ſuch impe the right _—_ and impedi- 


Bog g firſt acofeweth; ſhall have five. years, after the; impediment fe- | 

Rv moved dq make theif claim, Go. And therefore infants that 
are born, of in their mothers ombe when ſuch. right doth, 

; m to them, Women coyert,. mad men, lunaticks, Lam 
beyond: the ſeas, Mall have this time. As if a man have iſſue 

as ſan and a Haughter, and the ſon doth aſe lands and die, 

atid the daughter ee his hoire, an big Slee by A. who 

levieth à fine, and five yeats paſs without claim, and tenne 
years: after the father hath. another ſonne who is beire to his 
brother :; he ſhall have in this caſe à new full ſive years after he 
come to his full age, for he is the fitſt unto; whom the right 

_ deſcended after the proclamationd, But af a ſtranger to a fine, 
to whom a remaindet of: other title firit; serteweth after. the 
fine, doe not purſue his right within five, ears, hereby 8 
his iſſues ate barted for oder. And in like manner if the frlt. 

_ iſſue in taile, to whom the. title of the talle Gr&/accroweth,. ne- 
gloect to make his claim Ge, within the fitſt five years after 
his title acerewed, hereby he is; bound for evet, and 8 Whole 

eſtate taile alſo : And if one abate after the death of a 4+ 


i fee-fumple,” and. walks, E Frofimgns, ung di 
.. — e e e Hh 


_ * 


(1) If tenant it ei e 5 ph atm to egal 2 . , ind chen 1 a fine; KP dies without 
| iſſue, and afterwards verſi6rier ou * to enter Within Rys years after the death without 
iſſue (the time ee — wh ln not have 1 years aſter the term expired, for he had not then 


a new right. Cro. Car. 156. 
(2) But if tenant in tail diſcontinue in fee and dies, and the diſcontinuce makes A Jak for life, and grants ; 


the reverſion to the iſſue, the iſſue in tail ſhall not have a formedon againſt the tenant for life, becauſe by his 
formedon he muſt recover the eſtate of inheritance, and that is 0 in himſelf, Co. Lit. 297. b. ſee further what 
ſhall be deemed a diſcontindaner and the remedies thereon bt che don i in deſeetider, reverter, and remainder, 


in Andi leis, 190, 257 . Lit. 326. 5. 
feoffes | 


* bg * 3 > . 8 
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„ here N ound: for che 7 kin” 1 * 
—_ - LET. the condition; be broken, and ths; abator enter, 1 | 33 
_ „„ e ire may haye an affe of mo danceſter againſt theabatory? =» 
Bb jj ho go 0 oh Hark of Suter when wer 3 e E + — ae 
6 0 | 6 That have no angers have neither preſent nbr future right fre. Plow, in 
right for any cauſe ne: -OT ' the ſame fines by reafon of: any . ER ly 
before the ne. matter before. the! Sit the e right ' groweth- entitely - 5 a | 
9 wo before the proclamations, or partly before auc Patel akter, may 
: mie their claim; e, ben they pleaſe; TAs 1a father dye 
i | ſeiſed of land his elder ſonne being profeſſed, and the younger 
ſionne entereth antis/difleſed, andea fine wir prociamations is 
levyed and then the elder ſonne is: 'deartuigned in this caſe it 
ſeems be is bound to no time (1). 80 If a tenant ceaſe .one? 
1 eur, and then a fine with proclamations is levied, and after the 
. teèenant ceaſeth another year, the Lord may * have his Ceſauit 
twenty ears after the proclamations, s 505 © Moral 
5. That have fotüre And eſtrangers te fines, that have: ſeveral Faure! 4 ! its! by Pte. 2 
rights by divers divers titles growing at Teveral-rimes, it : ſeeme ave ſe-/3*7: *, 
| titles verall five years/'to make their claims, Cc. ' corn me N from 
5 the ſeveral times that their titles do firſt anne unto them. As 
= if tenant for life; the remainder in fee, make a feoffment in 
fee, and the feoffee levy a fine with proclamations, and he in 
the remainder ſuffer the five years to pa in this caſe he is 
barred of his entrie upon the alienation for the forfeiture, but 
it hath been held that if the : tenant for life die, that he ſhall 
have another five years time to 'britig his Formedon in the re- 
85 mainder. So if t e huſband make 8 of his wife's' land vn. 27. 
1 do anether upon cöndition, Which is broken, and he levieth a a 
TY io fine of this land, and the huſband hath iſſue by his wife and © 
dieth; and the Arſt five years paſſe, and then his wife dieth,” , _ 
hereby he i is barred" of the title by the condition, but he ſhall: | 
have five yeafb more to make his claim as heire to his mother. 
But if lands be given to H. for the life of A. the remainder 
to Bl for life, the femainder to H. in fee, and H. is diſſeiſed, 
and after the diſſeiſor levy a fine, and five years paſſe; in this 
caſe H. is barred both of his preſent and future eſtate, and ſhall 
have no further time to make his claim, &c, and yet if Ceftuy' 
que vie and he in the meane remainder die, H. ſhall have an- 
ther five years to make his claim to preſerve his remainder. In 
like manner it is if land be given to H. for the life of A. the 
remainder to him for the life of 5. the . to Gag 80 


che life of C. 5 170 is difſeiſed,” 
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* 5 after this F of fs by ihe 4 — | foring of this a. 
tute. If one diſſeiſe a feme ſole, and after marry her and have 
iſſue by her, and the huſband" is diſſeiſed before marriage or 

. after, Jod then a ſine is levied with proclamations, and the 
* Hhhuſband dieth firſt, and afterwards the wife dieth within the five 

| years, the iſſue being of full age, the five years paſſe, hereby he 

is bound as heir to his father, but he ſhall have five years more 

after the death of his mother to make his claim, &c. Ryando 4b 

"PN in una perſona concurrunt, æguum oft ac ef 14 in . 
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0 1) As to the doctiue of orofelſion, ſee Vin in, Abr. Pris. and the 3 titles 2 referred to. is 
2 ) See further how the five years 1 ſhall be accounted, Fin. Abr. Fine . a.) 
FO Where 


N * 


IB» . 


4 of 1 ia 1 Ws. 


wit parti 11. How n fine ſhall 
v k the ene eoure and work. 


weg“ Where 8 agteement among 
E rc. feoffinent or the like; there che Ane dL not paſſe a 
nor werke by way of eſto ell; but onely by x 
1 tion, and ſhäll be guided by the precedent: agreement. And 
15 therefore if a feoffment. bei made to two and their heires; and 
after a'fine'is levied to them two and the heires of one of them, 
this fall enure 46 a releaſe, and ſhalli not alter the eſtate, but if 
there be no po ecedent agreement it hall Work as it may: e 
. Het If A. enfeoffe B. of certain land in fee, rendring rent, with 
F condition of re- entrie for not payment of rent, and by indenture 8 
ö at the * ſame time covenant to levy a fine of the ſame land to P. 35. . 
the feoffee to the uſes and conditions in the deed ann 
and after a fine is levied ſur connfance de droit come creo Kc. o- 
"ow ly, in this caſe this fine 1 3 enure as à fine ſur releaſes. Fo ng... 
the conuſee hath the fee „ and it ſhall not enu e 
- bp rai of e toppell, albeit it be a 155 fur: conuſance: de droit Ettoppell, = 
come ceo. &c.-\ And therefore the rent Lo ee hall re- eee, | 
| maine in this caſe, and not be extinct. „ 
Ser before. A fine may be avoyded for many 3 55 1 thy: the death of, „. Where = fine 


=, 5 the parties after the conulanice before the recording of it, or by aa be 21oided, or 
f. Stat. 05 covin in the procuring of it; alſo it may be avoided for other 1. By 3 er- 
* che. 3. cauſes, as for ſome erfror in the proceeding in the ſuing out of 9 
the fine, and this is done by writ of error; but this error then 
| 5 that ſhall make a fine voidable muſt be notorious, becauſe the 
1 8 thing is done by conſent, and it is a rule in law: Conſenſus tollit 
ee. 2. 77. errorem. (1). And by this means if the huſband: and wife lery 
3-7% 4 fine, and both of them be within age, whiles either of 
them be within age they may avoid the fine as againſt; them 5 
both. But if there be tenant for life, and he in remainder in 
taile being an infant, and they two levie a fine, and he in 
remainder reverſe it for inlfiney; this ſhall not avoid the fine 
as to the tenant for life alſo (2). A fine alſo is and _ be *: By a clalme, en: 
os, ſornetimes | avoided, or at leaſt loſe much of force n A 
claim, entry, or action of him that hath right to the A (3) +; may be made. | 
for if the eſtate, contained in a fine, be once within five yeares 
after proclamations" lawfully defeated, the party hath thereby 
left his whole eftate both againſt him which did reverſe e 
ſame, and againſt all others Which had right or title paramount 
and made no claime within? the five yeares, albeit he whlich 
_ . doth bring the action have no judgement and execution within 
ſeyen yeares after the proclamations, In like manner if there 
be tenant for life, the remainder for life, the remainder in fee, | 
and the firſt tenant for life alien, and the alienee levy a fine with = 
oclamations, and the ſecond tenant for life claim, or enter, 
Ic. this doth make void the fine both againſt him, and againſt 
him in remainder alſo: for it is a rule, that any one that en 
any eſtate in poſſeſſion or reverſion which will be barred by the 
fine when it 1s levied, may make a claim or entry to prevent the 
bar of the fine.” As tenant for his own, or for t s life, 
tenant for years, v4 in ee or Rs ber an eſtate for 
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(1) All writs . for W of fines, 8 a with effe& within twenty years. 
48 the time of levying them, ie to Katute 10 C11. 3. c. 14. with A 124857 as to perſons under 


impediments, who are a 115 JIE ears aft feer the impediments : are removed. | 
(2) But in Zauab v. Tho N Ram. 179. it was adjudged that tho' a fine may be reverſed as to part | 


of the land, and remain __— 25 ihe reſidue, yet it cannot be reverſed in toto, as to one Wane and Temain $000. | 


in ao, 38 to another; 
(3) To void a fine 5 must be Jn " aftual ,; "Burr: 189%, and by ſtatute 4 "ime, t. 16. $. 15. no 


claim or entry to avoid a fine with preclamations ſhall be ſufficient, unleſs an Wann be commenced within ohe 
grad bo do come oa | 2 
| „ - life 


Su 


= — — Oo Ine Anerts? 


ſubpoena, . 1: Cha. Ca. 268, 278, but it is ſai claim to avoid a fine by bill in Chancery is 


4 may n 21 i 3 for them 
2 ea eee for athers without authority preceden er 
Ant ful vent; and the elaim of one of them in this = 
he other. Aud by authority walſd any ere l 
| mapa 8 fs he 3 _ his als 4k "Ay Sathath,” . 
| a de alio t any au rity-precedent, - PT 5 
e if the p e ages and afent. | 
bs Page Jn.” unto it. But a e ſtranger uf his one head (unleſſe perhaps; it 
be for an infant) canndt make ſuck a-chime or entry to — 
vent aht barre of a nne, except he that hath the right. doe give. © 
bim authority before it be done ſo to: doe, or de agree. to. EB 
er it is done. / And therefore if a ſtranger of his owne head | 


will mak od an entry :oriclaike into land whereof a fine is levied, - e 

ä hercunte! hure right and he doe it to my uſe, and I do not e 
Agnes to it wichin the five years, this entry or elaime will 5 1 30 

e en A700 the fine (1 And yet it was held by Joſt: Dodridge, M. „ 


5 2. Car. B. R. that if a ſtranger ente in my name/and.j0.my, 
. Li "mr - uſe that have the right, this doth veſt the eſtate in me 
dg before agicement,” and 1 ſhall be fad to agree? uneill I * er 5 5 „ 
3. By a ple. 1 Ane allo; is, (mcg abends ey be 3 by. plea, as 12 en 5 
auverment of the cogitinuance of ſeifin of the land in another, at, 55 oY 15 
and before the time of the fine levied and that partes finit nibil Dye. 334. 8 
Bubuerunt tempore levationts finis, and then he muſt ſbew in 
whom the eſtate was. As if leſſee for s, or a diſſeiſe, 
levie a fine to 4 ſtranger that hath nothing in the land, or A. de e 
diſſeiſed by B. and B. be diſſeiſed by C. and B. levy a fine to 
or one that Auth a right of a remainder onely, or a diſſeiſor make 
a gift in taile, and the donee make a feoffment to A. and after 1 
levis a fine to a ſtranger thatbath-nothing in the land. But this, 
© _ plea it ſrems neither parties nor privies, - albeit) they be iſſues in 
d | tails, may havè at this day (2); but ſtrangers one ly; and therefore - 
„deen d e che laſt caſe, the diſſeiſor, and not the iſſue in taile, may avoyde ES = 
this fine by this plea. But if à collaterall anceſtour, of whom 
the iſſue in taile doth not claime the land, levie ſuch a ſine, the 
iſſue muy by this plea avoyd it. It ſeemes alſo. the iſſue in 
taile may . this plea ta a fine N reltaſe onely: .. - 
Alſo there is a plea by which (as: it ſeems), 4 fine hath. beta. 311 
avoydable, which 1 effect ĩs nothing elſe but an averment of . 
ſeiſin ſtill in the demandant or plaintiffe, or his heires, before, 27k. 1. e. i. 
at, and after the time of the 5 levied. And this plea (as it 
ſedtas) no man may have at this day but the iſſue in taile onely, 
to vida fine levied Sur grant & render, by the anceſtor i Mg 
taille and not to avcid a fine levied- Sur conuſance de droit com 
cCeb ue it ſon done, &. and a ferne covert, to ayoig a fue 
levied by her huſband alone 


4. By a vacat. If there be tworoft one name, and eue of cham levy. a Jos of: 348. 1 6.19 19. 


the Ihnd of the other, or a ſtranþer;lleyy a fine in the name of 
him that is owner of the land; in both theſe caſes the fine may 
be 7 by Pong. the ſpeciall matter. And . ſome hold 
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0 1 An entty on the og 75 a F oY is not a butketent a to * . but het il aſt de hes * 
. ſufficient, and 


that, it aught. to: be by ation. Per Catlin, Dal. 116. ol. 9, 16 Eliz. Hon. | See, further FR: 299 Al Fine, (Ga). 


Com. Dig. Claim (B.) 
(2) for 1 are ry the plea 15 partes Wes Ke. | bf, the tature 27 24. 1. P fr tat. 75 2. I 
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as 
of a court, when it appear | 
. | ſome notorious fraud or practiſe (a. . 
; now it is high time we come 
common N f gg . 1 record, viz. A 2 common | | 
recovery (3. 50 eee eee . 5 
BSS b gh rin: . 1 105 


of a writ. of error. 


8 


hen . may be ſet 
hance 


r itt "3. 
upon u Pas e the parties the trouble 
unity, 1 
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49. Ca. Abr. 258. 


Abr. Fi i. (D. 11.) and Bac; A Fines (il. n 


rl and obſervations concernin, 
Abr. Uſes, 1 Truſts 1B 51 


2, 474. avaided for fraud, and Ihe when 


ther how fines may be avoid6@," of reverſed. "end "by 1 Fef. 289. See fur- 


Dix. Fins. it) Pleader (38. „) Yin. 
re and N of — hed 7 ies en 5 and ſome general 
2 them, ſe Chet. 84 25 16. Com. 363. Bac. 
on the chap def en ul uſes 
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| (3) For a deſeription of the-na 
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a. Common reco- [\\ 
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Recoveror. 
Recoveree. 
Vouchee. 


2, Quoraples, 


3. The manner and 
order of ſuffering a 
common recovery. 


P. 38. 
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Recovery in generall is the obtaining o 9 <a 1 4 0 
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Lit. 54. dee 


41 unjuſtly taken or ne by r aue or trial OY cha Som: 
aw. And it is either a common recovery, which is ſuch a Ws 
recovery as is uſed for a common aſſurance of land, or other 55 ; 
recovery, which is not "uſed 28 an aſſurance of land. And the * 


common recovery that is uſed for the aſſurance of land is w 2 5 l. Syd. 


nothing cle but i juris, or a certaine forme or courſe” ſet tie i Res 
, down by: law to be obſerved, | for. the better aſſurin 7 lands and 
10 tenements to men. And this is ſomewhat after 
1 oY the recovery upe 
40 will of him againſt whom the ſame is had: for there is 


example of "= hs. 
title, which is without conſent and Contrary . 


in this a colourable ſuit, wherein there is a demandant which | 
is called the recoverer, and a tenant which is called the recove- 5 


ree, and one that is called to warrant upon a ſuppoſed war- 


ranty which is called the vouche. 

The common recovery is ſometimes with a fingle voucher 1 
which is, when the writ is brought againſt him that is to paſſe 
the land, immediately, and he doth vouch over the common 
vouchee. And ſometimes it is with a double voucher ; which 
is when the writ is brought againſt another, to whom he that is 


to paſſe the land, hath aliened it, and he doth vouch him that 
is to make the aſſurance, and he doth vouch over the common 


vouchee : and this is the ſureſt way, and the ſafeſt kind of reco- 

very. In this formality of a common recovery, the courſe is, Ser the 

that by agreement of the parties a reall action is begun by a pos. 
writ of entry brought by hi bin that is to have the land aſſured, SS 
againſt him that is to make the ſame aſſurance, if it be with a 

ſingle voucher ; or if it be with a double voucher, againſt him to 

whom he that is to make the aſſurance, hath aliened the land. 

And in this ſuit, the recoveror that doth bring the ation doth 

ſurmiſe that the tenant againſt whom the writ is brought hath 

no right to the land, but that the recoveror hath right there- 

unto, and that the tenant came to it from ſach a ſtranger whom 

the demandant doth name: And to this the tenant doth appear. 

in perſon or by atturney, and then doth enter into defence of 

the land, but in pleading doth vouch to warrant. 7. e. doth 


alledge chat he bought the land of 7. S. a ſtranger, who in the 


conveyance thereof bound himſelf and his heires, to. warrant 
and make good the title to him or them to whom it is convey- 
ed, and thereupon he prayeth that J. S. may be called in to 


defend the title, and then he * is allowed by the court ta call 
in J. S. to ſay what he can for the juſtifying of his right 2 _ | 


land before he ſo conveyed it: And hereupon J. S. doth a 

and make ſhew as if he would defend the title, but do 

a further day may be aſſigned him to make his defence; pro 
being granted him by the court, at the day appointed he by 
agreement, covin, and aſſent of the parties, doth not come in, 
but make default : And thereupon the land is to be recovered by 
him that brought the writ againſt the tenant, and he is left for 


his remedy to I. S. upon his warranty, and accordingly judge- 


ment is given by the court that the demandant or recoverer ſhall 
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 forp and: yet im truth | hath'.no-recompence, over, becauſe the 
vouchee hath ho: land to render in value. And by this means 
if one have an eſtado: Mile in land Ahieh herds: defirous. — 
or to convert into an eſtate in fet finiple;. the ſame is common 
ly done; for the tenant in taile doth iis the purchaſor e 
friend of his to deine writ: of entry againitihim for this land, 

and be appeareth to the writ) and in pleading ſaith that the 
land came to him ar his anceſtors from ſuch a man or his an- 


# | ceſtors whointhe:conveyance bound themſelves to warrant it. 


manner if it be for a treble voucher. 
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And thereupon: that man is called in, who doth appear and 
make default, and thereupon j udgement 18: had againſt him in 
manner as aforeſaid. Or if — ave the recovery with a 
double voucher,: them be by fine, fœoffment, or deed of bargain 
and ſale rolled, diſcontinue i the land, and then cauſe the reco- 
vrror that'i is to have che land:t6 bring this writ alf em entry againſt 
tze diſcontinuee, and he dotft vouch the tenant in taile, who 
doth vouch over the common vouchee, and it is done; and 
by chis che eſtate alete taile hath or ard is 
3 bone 1 ure arhateunts: . itle; „ and 
ſides he ſhall recover a fecompenc in value, and this i is 
| adjudged in law to goe in ſucoe an of eftater/ns the land ſhould: 
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then they doe uſs to appear and ſuffer tlie recovery Sa 


ſuſferecd be loſt: fas: And this W in = ö 
5 Ne: 1 over is called a Tecavery- in £ ue. or pro rata. But if aha rata, gui. 


And in that caſe there muſt be a conuſance for a warrant of Warrant of At. 
atturney taken to authorize the atturne ' or atturneys in in this 1s, AE. 


4 50 
1 * 8 


Ge. , 
. 2 8 


inen 'Sc: 


4 1 V4 "m4 


55 4 0 4 Ub 
5 22 4 at | 4 8 hs ; 3 BIS TER = 1 4 , 1 
— 185 Nn H . 2 — . WAY, 22 * 2 . 8 i £4 * ay * "OI 


) ey this Keefe vt to the doAtine of warranty. 2 Bl, Com. Py 


(2) The true reaſon why remainders and reyerfions are barred. is ſaid? to <7 ee. the recoyerot ia, ke 
as poſition of law, in of the 2 and that the eſtate tall by 
Pig. 14. ſee n nt 
9 * [eats 


A — 
* 
, 4 


che like ſuppoſition of law continues Ae 
4. ; Recovery TR eg 1 OG _ Law Tres ol 


| bered c 


2 
£1 
1 q 
1 
1 * 
l 
: 
? 
x 
* : 
} 
4 


——_ — — 


1 
+ 4 
1 { 
v1 
5 8 
19 814 
; 2 4 
af 5 
3 
118 
I, 0 
0 
9 5 } 
1 
1 
12 
ih 
. 
4, 
4 
i * 
BE 
74 
bY 
4 
+: 
4 
1 
hi 
* 
4 
v1 
bs! 
4 
Pp 
1 
. 70 
5 
1 
1 


wet 


+ 
n 
3 * 


— 
— — 


© _ 
. ts 


— 


x — 22 — 
EXERT A — 
LEES "—_ — * — ” . | — 8 ACA — — 99% << = LF 
- 


. wether ere NERF» 2 


= — - —_ _ - — 1 - — = — Are — me pages gs — - 

b \ - = - — — — e — 705 Lg} * 
—_— — — + — 1 6: * — ——— — 7 = 2 f 

4 * p - 2 15 2 x 8 wn * . win e — : 4 * 
* =" rg —_— EIA v0" — — — — — — — — N ind. Oc — 2 * . "oe a . — a _ —— rad — — — 

— A — wh Cas * . — „„ K 8 i ; 2d) — RA ens Las * Lake? 3 — 2 — 2 bo xy 22 n 

. ——̃ II * — ro F 4 2 8 — ae r E 1 —— 2 ” r be a 2 — — * —— d — — — — 

. = - 8 - . 3 of r — Sc Ae pe 2 * Ab. Saks 8 r . We HRS i "_ 
- 5 ” 5 „ " - 1 - * 2 ” TE N 9 It 3 rr - 2 e * oy =D > -_ — * A 
+. - 5 : . . ̃— c i FIT. p — TT — : ; A — 


— 


7 
"3s 
. 
#92 
2 
99 


* 
— — 
* — 


1 


8 


aul af re 
ny (WEK'Y N . 12 


— as ace eee e rin if 4 


Dedimus Poteſtatem. 


Examination. 


P. 40. 


2 
14 


Habere fates 
I tiſiaam. 


— 5 2 1 8 
4 5 A LE — IP R $44 ö 8 n Sul 1 F 
10" rn . 5) 245 2x) Db SIS 82 PIR 
* VEE.) %- *# >. 1 M "UAE 4 4. PY ; oy oxi \ * 5 ** 8 N 
Y rene (c 
N — * 4 1. a $ 5 * * PR * Ven if 
. * R . R's =” DFT YES. 1 R " 
# 4 : $4 a 1 0 
* 0 * » aer 8 - N 
y * 


s | x , 
* . 


_—_— 22 445 'H. a 
30. Hu i m cs 1 


„ ldd 


9 — 


3 1 7 . e 
n 4 9 as 21 gh. 17 1 5 | 64 5 | 
. Sf 4+ 8 * 5 IN, 
t 


lou ff. .. S. E Be wren — 5 1 
1 11x i fu A. 4 drosfim wer; Wn 
© Po nt er n eee t dt moagbals of bis - yl 5 
; . Gu. gen * M. 5 2 * fy: po; & 155 ti 2 | 
4 —— E div im, wer fur . 5 155 1 15 


35 CoD: de eee 111 no" eee ie 065 on er 


urne at dhe leaf; and gn; „ 
ne of” FS is . 5 
| before this recovery beuffered/ the other may have! 
de and diſpatch it. b And theft warrants of atturne x, | 
ſuffering of recoveries: are 10 be acknowledged and cer- „„ 
tifiein;the! ſame-maniier- as the — 'dcknow=" „ 
Are. „ond 464458 e ſor 


them die 


— 3 wore . — if — 1 — 
uſe to ddoe it by a ſpeciall Dedimus 'Poteftatem, which is to 

command the commiſſioners therein named to come to ſuch = 
perſons, and to take the names of their atturney or atturneys | ; 
in the ſuit, and -to-certifie: the ſame into the "cliancery under! e 
their ſeales ſuch a day. And if there be any woman covert 

that ĩs to make the conuſance;/it ſeems ſhe: is to be examined, a 

in thei caſe of the conuſance of a fine (2). And when this is 5 | 
done, the, ' recoveries! may be ſuffered by the atturneyes without: 

the Perlonall appearance of the parties. And this is as good 

a recovery as the other which is hifered | by the perſons a 
chance appearing in court, but that it will require longer | 1 
time for the perfection of it; for in this & caſe there muſt 

goe forth a Summoneat ad warran which muſt have nine re: 
turns ere the recovery can be perfected, and by that time one of ; 
the parties may be dead (3). And: when the recovery is thus | 


fſlußffered by the parties in bee eee 3 
is to be entred by ſome one of the clarks of the Court of Com- Cs ; 


mon Pleas- upon the rolles of the ſame court there to remain 
n record. And herein there muſt go forth a writ of execu- 


tion called an Haber? Facias ſeifnam; which is ſent: to the ſheriffe 


of the county where the land doth lie to put the recoveror in 


poſſeſſion of the land (except the recovery be of a reverſion of 
land after a leaſe for yrars of it, in which eaſe the reverſion» - 
ſhall be in the recoverors by a claime without any writ.) And 

this writ the ſheriffe doth return as executed according to the 


contents thereof, albeit in truth Has never doe 1 * h 70 
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(2) The examination is now totally RG to Pig. 66, but it is otherwiſe: according do the 
editor of the ſecond edition of that book, feme- coverts being examined by the ſerjeants at the bar when they 
come to ſuffer recoveries. See the caſe of Stokes v. Oliver. 5 Mod. 209, where feme covert vouchee was under 

appeared by attorney and the recovery reverſed after ſhe came of age: if ſhe had vouched in e or 
by guardian, the recovery ſhould not have been reverſed for error after full age. 

(3)..Abridged to fiye returns by Stat. 16 Car. 1...c. 6. $..10, See 1 Lev. 130, 7 95 v. plas . che 
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hin — remainder or reverſion. (4) . 28 VO e eſtate taile 
Ded. * in ſſeſſi is n t barred, by. a recove the eſtates i in djs 
Stud. 49. I poſſeſſion 18 no e . 

gig remoto walebit.z ſo it is e con ver ſo, Where 


| — in poſſeſſion is barred hy the recovery; all the. e eee 
2 25755 and the een conditions, charges, incumbrances and _ 
dependent upon it are barred alſo (5), except it be“ in ſome 
9 caſes where the remainder or. reverſion, is in the King. 
RA therefore if, A. be tenant in, e D! n 
taile, the remainder to G. in fee, and B. 8 doth make a 
leaſe for years of the land, rg: gut of t e 
land, or enter into a ſtatute, or the like, of grant the remain- 
der or reverſion upon condition; and after A. doth ſuffer ra com» | 
mon recovery. of the land, and after dieth without iſſue, in this 1 e 
caſe the recoveror ſhall hold the land diſcharged of all theſe'— 
- eſtates and charges in remainder. But otherwiſe it is a 
- himſelf make a leaſe, or enter into a ſtatute, and then ſuffer a 
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2 proceſs of a recovery; one of which i is, to empower the tenant in tail to bar the eſtate tail by a ſolemn deed 


<< tobe made in term time and inrolled in ſome court of record.” . deed b made with ſolemnity would obviate 
the doubt of the i Ld. Keeper in 1 Pr. Wms. 91. 
: & And ſupported by the judges, and the court of C. B. will amend wiliukes i in Feen, up recoveries, | 
Co. 45. Pig. 170. Sez fully * to the origin, 8 and uſe of 2 common ede Ff. s. may, Bl. . Com. 
nd the power of /u rin @ common recouery is a privilege inſe arab, incident to an eſtate en, ind cannot, 
reſtrained by condition, limitation, cuſtom, rec nizance, ſtatute, or covenant. 11 Burr. 84. \ | 
09 See accordingly and the reaſon, Pig. 118. but tho” a cominom recovery bars a contingent remainder, 
y deſtroying the particular precedent. eſtate which ſupported it, yet it bars not an executory device, nor a 
Prin ing uſe. Pig. 127. if the remainder be in abeyance, a common tt will bar it. 6 Co, 42, 4. a 
term limited to commence on failure of iſſue, may be barred by a recovery... 35. | pr 
(5) Becauſe the law conſiders the conveyance by common recovery in the nature of a real Aion, and the 
recoyeror is in by 244 but it will not bar a mo gages becauſe that is to be conſidered as 2 uſp upon 
the _ and cannot be defeated, 2 Ld. Hardwicte. - 7 591. | 
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| en etz. Formen recovery be tepa Withlou 
bin TFoucher, this is v6} it is to be known that 
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Infant. | in Kites. And there refore a r an infant 2p. „ 
F ooo mn. Paving by his ua l 1 bod , el him and" all . , 
5 e Woman een. on 71)? 80 alfo very! 17 gh 4 Woran t hath Rep. 27. 
1 2 ac, 9. Jae. 
&| i huſband bein g 1 with her huſband will bind het and all Earl of 
1 Sthers. 2. That there be land” demanded as the matter, an aſe ——_ 
by that the thing be demandable. And for this it is to de khown b, „ . 
4 that of ſuch Thin 'and by ſuch hames as a writ of covenant for mo 
4 the levying of a fine may Aye had, à writ of entry for the ſuffer- de, 52. Oo, 15 5 
1 ing of a recover 5 5 be had; "aye > it wag f not be ge fofſtto, del. wi : 
8 * Cart omg Kaltes, . 
1 . 7 Ar, Tre , demariſe, de ſcrlion bert, nh 5 | . 
Fl ar gurdino, 2 nbyfi vergata Terre, Fodina, minera, mers » * . 
Þi kai, ner de ſa per ori camera. And yet of ſome” of "theſe alſo © i 
# it May be by Ober fames. Al A recovery may A. had of 
bl of *an Pry {A That it be had and fa | 11 thi por agg 
41 * Elis. Ge 
I or ord and form as law uireth,” bfr. that there be a writ of 
4 3 brought, and appe ves the tenant in fait, a voucher, 
Fi 400 in appearance of th tenant in law'the vonchee, judgment and 
1 execution in manner as afor ſai@; for if there be any ſubſtantiall 
by V P. 42. defect in theſe things the recovery may be thereby avoided: by 
Bl Ran writ of error; büt if it be onely in forme it will not hurt. . 
Ki That there desire tenant to the precipe. i, e. that the writ of Dyer 253 253. 
i enttie be brought againſt one that at the time ef the writ — Lit. 46.3.6. | 
uw is "tenant of the" freehold; "either by right} F. e. that häth a 5 
1 N 
1 harp for fot! Jeaſt in the land, or by wrong, 7. e. that is a 25 8 foper 
# feifor of the land demanded and whereof the recovery is had 3): vert. $19. 
3 And therefore in this caſe the courſe is where the land to be te- pod. * 
# Covered. is in poſſeſſion, and a fine and a 882 is had of -it Ser fz. 
hag — — — — — — :——. —— —ä— — bed + 44 "FTA 
( 1) As to recoveries fufſertd by infants, lee Pig. 64, and further in Vn in, Ar. Recor comin on D ). Cam, | 
1 Big. Enfant, (B 2). in what cafes equity will decree infant UNE to Join in A recovery, I Pr. Was. 536. 
I Ath. 55 3 
>: (2). abs recovery in the common pleas of copybald nd will not paſs thay but if lands are cuſtomary 
freeholds, and paſs by ſurrender in a borough court, 4 Va fox C. B. of ſuch lands will be good. Oliver 
v. Taylor, 1 Ak. 474. but. ſee contra um opinion of Willes Chief Juſtice, in the caſe of Carr v. Singir in 
2 Veſ. 603. Recovery may be ſuffered of a truſt eſtate (by cefluigue truſt) as effectually as it may of a legal eftate, 
ſee. 1 Pr. Ii ui. 91.9 Mod. 14 3. fee further, of What things a e may be ſuffered, Vn. Abr. Recovery 
80 
( (3) Otherwiſe the recovery is void accerding to RN. 28, but if there is ho tenant the recen is s good 
againſt the party who ſuffered. it, by way of eſtoppel], tho*not againſt remainder men or ſtrangers. od. 
45+ Tenant to, the precipe may be made either by fine, feoffment, leaſe and * or by bargain pr fale 
inrolled. Vilſ. 28 t. ſee further Vin. Ar. Kecolery (U ). Com. Big. Recovery (B 3.) as to the doctrine of 
tenant to the precipe by diſſeiſin, ſee the caſes o& Taylor v. Horde, 1 Burr. "bo, and Gvoatitle v. Duke of 
Cbandos i in 2 Burr. 1065. 
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ſued out firſt, for this doth make the conuſee 


> : 


ae him (th. And when the recovery is to be had of A rever- 


dien, aa that there is an-eltate forlife in being of the landwhereof rf 
the recovery ie io be had (for-an eſtate for years. or any ſuch Ike — =: 
i eſtate, wilLnothinder the ſuftering of a recovery) chere the courſe - 
is to get A conditional; ſurrender from the tenant for life of his 
eſtate to him in reverſion or-remainder,” to the end that he may. 
be perfect tenant of the inheritance, and then the writ of entry 
may be brought and the recovery had againſt him (2): for if a 
Wit of you” 4 brought againſt a ſtranger, and he vouch the 
tenant in taile.in- poſſeſſion of the land, and Io a recovery is had, 
por if there be tenant for life of land, the remainder' or reverſion 
td to another in taile, or in fee, and a ſtranger doth bring a writ 
of entry againſt him in the remainder or reverſion, or againſt a 
ſtranger who doth vouch him, and fo a recovery is had; theſe 
recoveries are hot good. And yet if the writ be brought againſt 
' the: tenant of the land and a' ſtranger that had nothing in the 
land together, and fo a recoyery be had; this recovery is good 
enough. And if a diſſeiſor make a gift in taile of the land to 
another, and the writ is brought againſt him, and he vouch the 
_ _ diſleiſce, and he vouch the common vouchee ;_ this is a good 
Stat. 34H. recovery. _. 5. That it be in ſuch a caſe as is not prohibited by 


co. ſoper ſome ſtatute law) (3): for if the King give any of his own land nb 


Lit, 3 {4 3 © heb 7 ow Ns : 5 | ; 8 1 3 
251.6. - Whereof he is ſeiſed, or eauſe ot procure another in conſideration 
8 88 | * . * . ; Wo, a5 8. „ . . 

. *77- of money or other land to give the lands 'whereof he is ſeiſed, 
in taile to any of his ſubjects: or ſeryants in recompence of their 
_._. » ſervice, or the like, the remainder: to. the King in fee ſimple, 


U 


. — 


* 6 * 1 
— 


1 


eſtate of freehold to the tenants in ſuch writs. Provided the perſon or perſons intitled to the firſt eſtate for 
life, or other greater eſtate (in caſe there be no ſuch eſtate for life in being) in reverſion or remainder, next 
after the expiration. of ſuch leaſes, ſhall convey or afſure, or join in conveying! of aſſuring an eftate for life 
at the leaſt, to the tenants in (thoſe, writs, - By this act alſo purchaſers: for a. valuable conſideration, may, 
after twenty years from the time of their purchaſe, produce the deeds making tenants, .&c./and declaring the 
uſes. ee evidence of the recoveries, , mn caſe 10 Tecor d of * can be found - 
Provided the perſons making the desds had” ſufficient eſtate and power. And by this act alſo common 
recoveries, hall, after the expiration of twenty; years from the time of ſuffering them, be deemed valid, if it 
appears upon the face of ſuch.recoyery.that. there, was 4 tenant to the, writ, and if the perſons joining in ſuch 
recovery had ſufficient eſtate and power to. ſuffer the fame, notwithſtanding the deed or deeds for making the tenants. 
to fuch writ" ſhould be lift or nat appear. For the operation of this ſtatute. ſee 1 Burr. 11 5. E 
(3). Or by ſome legal diſability, as attainder, or being an alien, &c. ſee Pig. 73. The diſabling 3 
11 H. 7. c. 20. as to recoveries by feme coverts of lands e prouſſions viri: 33 H. 8. c. 31. as to recoveries 
by tenant for life without the conſent of him in remainder or. reverſion 24 & 35 H. 8. c. 20. as to reco- 


veries of lands of the gift of the crown: and 14 Elia. c, 8. as to recoveries by covin; are explained in order, ; 


and illuſtrated by caſes and determinations under them refpeQively; in Eig. 75 „ ee e e 
(t) See me baſen of Murr v, Ertes t Pritt, T. Ran. 338. and Neal v. Wilding, 1 Wilf. Rep. 275 and 
e 2 R reverſion 
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to the e King! for h 1185 or ; yoares pe this Sk the pe taile, . 1 e 


„ T : |  remainders, a and reverſion alſo may be 2 ro WA a. common 


recovery, © 80 in other caſes: Kt. ſubjeck d make a gift. . 
i taile; the remainder to. the King 1 in ee; this eſtate taile may 5 5 
be ba red 'by a common recovery. And: therefore if there be - 
tenant in taille, the remainder or reverſion in fee. to another, 8 
he in remainder or reverſion by deed indented and inrolled, doth '\ 
bargain, and Jell his remainder or reverſion in fee.to the King; | 
ot if one covenant to ftand ſeiſed to divers uſes in tail, ne 
remainder to the King in fee, 15 theſe caſes the eſtates and =_ 
- _ _ = © * reverſion and remainders depending thereupon may. be barred by „ 
A4 tecovety. So'if a man make a gift in taile, the remainder in 
ſee, and he in the temainder deth Brant his remainder to another 
for life, the remainder to the King in fee on condition the eſtate 
ſhall be voyd upon the tender of 20“. in this, caſe the eſtate 
taile, and the reverſion alſo and condition thereupon WD  _— 
barred (1). So if the Duke of Lancaſter had made a gift in 
taile, and the reverſion had deſcended to the King; this eſtate taille 2 
2 have been barred by a recovery. 80 if Prince H. fon of Nö 
H. 7. had made a gift in tail, the remainder to H. 7. in fee, 5 1 
- which remainder by: the death of H. 7. had deſcended to H. 8. 
in this caſe the tenant in tail might 25 barred the eſtate taile 
by a recovery (2). And yet if the King make a gift in taile, 
the remainder in taile, or grant the reverſion in taile; in 
theſe caſes a common recovery may not be ſuffered to barre 
the .intaile, remainder, or reverſion, And if the huſband for $:.um.7. - _ 
the advancement of his wife in jointure, and the preferment ik 
of the heires of their two bodies, make an eſtate in taile to him 
and his wife and the heirs of their two bodies, and the wife ; 
after her huſband's death alone by herſelf or with any other. 
| huſband ſuffer # common recovery of the land 8 —_— 
| eſtate is made; this recovery will not barre' the eſtate taille. 1 
* But if in this caſe the recovery be ſuffered. by the heice in 
taile, or by the heire and his mother together, it is a good re- 
..coyery. And therefore if A. be ſoiled” of land in fee. and he 
make a feoffment in fee, to the intent that the feoffee ſhall 
reconvey it to him and his wife and the heires males of his 
body, and this is done accordingly, and they have iffue a ſonne, 
and ſhe ſurrender, or make à forfeiture, and 1 5 enter and fuffer 
aa recovery; this is a good recovery and barre to the eſtate taile: cn. 
or if the writ be brought againſt the mother, and ſhe vouch 
the heire in taile, and fo a recoyery is had, this recovery. will 
barre the eſtate taille. And how ſoever at the common law a b. 1 
recovery againſt a tenant for life with a voucher upon a lawfull 852 1. 
warranty and a recovery in value was a barre to him i in remain- 6: 10, 43. 
der or reverſion, and t ere was no remedy. in this caſe, yet at 
this day it otherwiſe (3). And therefore if tenant in taile after 
poſſibllity of iſſue extinct, tenant by the courteſie, or any other 
ttenant for life, doe ſuffer their lands to be recovered from them 
* P. 44. y «ft * covin and e either as immediate tenants or as 3 
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(1) See e 2 Ce. 52. 42. 3 | | CONS | 
(2) See accordingly. . Co. Lit. 372. 5. f 
(3) See diſtinction between recovery ſuffered againſt tenant for life, upon the VERY off its 2 ſuffered. b 
with his conſent, or without; and its different operation in thoſe caſes as th R and man: 3 
Co. ** 362. 4. further as en, 12 tenant for life, Wilſ. 274. „ 5 
4 | . e ak #4 'vouchees 


Rave - a N pars 9 75 not Derne he 


ate forfeitures of the eſtates ef ſuch tenants for life (1). —_— 
ſomuch that if tenant for life be made tenant in fait to the writs. Os 
or tenant in law upon the voucher, and ſo d recovery be had, 

d if tenant. for life make a leaſe. for years, and the leſſee for 


1 * * oy 
- * * * : 4 . 
15 3 78 . x 4 
1 0 q A 4 * 1 
” ; Mb Te 0 By $a IH : 
* I * 0 Wt i 1 
. 5 * 4 N % 
* 4 * 4 
F k 1 * 7 ; 
* . * . 
jo 
« 0 * 


8 


ed titles; wit bout be ret, an | 


443, 4% 


| he > Forfeiture, 


inders 8 revebliants, but 


; doth make a feoffment in fee, and the feoffee doth. ſuffer. 


- 2 common recovery in which the tenant for life is vouched; 
aud he vouched the common vouches; theſe recoveries will not 
did the reverſions or remainders. But thete is no. proviſion 


NE ing to it. 
890 4. in tale, the remaindet to B. in taile, &c. with divers re- 


„ recovery, in which hs” doth vouch A. who 
common veuchee; in this caſe this is a good recovery and 
doth barre tlie eſtate taile, the remainders, and reverfion alſo 


male at this. day to preſerye the reverſion or kn e expect | 
ant upon an at taile, nor to_avoyd a tecovery of the tenant 
for life, where he in the next remainder is agreeing and aſſent- 


And therefore if there be tenant for life, the remainder 


mainders over, and the tenant: for life doth ſuffer a common. 
doth vouch the 


(2). And if one be ſeiſed of land in fee and have two ſonnes, 


A. by his felt wife, and B. and a daughter by his fecond wife, 


Co. ſuper 
Lit. 44. 


 APtow, Man- bind 


and then the next in remainder in tail 


and he deviſe the land to his wife for her life, the remainder to 


B. his ſonne in taile, and the reverſion of the fee deſcend to 
A. and the writ of entry is brought againſt the tenant for life, 


and ſhe Youch B. and he doth vouch the common vouchee, and 


164 recovery is had without the aſſent of the heire in reverſion; 
ti is a gobd recovery and a barre to all the eſtates in poſſeſſion, 


reminder and reverfion. And if a writ of entry be brou ght 
the tenant for liſe, and he make default after default, 
1s received, or he pray in 
aid of him in reverfion or femainder, and then they vouch 


cover, and fo 4 recovery is had; this is a good recovery and a 
barre to All the eſtates in remainder and reverſion. . But if the 
writ of entry 

the remainder in. taile 

vouchee; and ſo a recovery is had; this LN, be no god. reco- 


be brought again: the fehant for life and him i in 
together, and they vouch the common 


to barre the eſtate taile ( 3)- * And g perſons, as 
lops, Deans; Parſons, . en e 95 a recovery of 5 


their eccleſiaſtical! lands ; ſuch 4 recovery is yoyd and will not | 
he ſucceſſur. Butbif it be not in 77G ſuch prohibited 


Rs ;: caſe as before, and the tecovery be had and fuffered by and be- 


1 


1 Pow. rweeh ſuch 
© av aforeſaid; 


erſons, and of ſuch things, and in ſuch a manner 
in ſuch caſes, albeit. there be in truth no warranty | 
made, upon which the voucher is had, and albeit there be no- 
ting to be recovered. in value, for that. the vouchee hath no 


Aund to recover over in recompence, and albeit that no execu- 
on be done in the * life time of the party againſt whom the # P. 4 5. 


recovery. is had, yet is the ſame regularly a perpetuall barre; to 


1 parties againſt whom the ſame is had and their heires, of all 
ik — eſtates they have f in fee e 5 W 6 for life! in e 
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vouchee. 


(3) Accordingly Leech v. Cole, r. bus. 670. and 1 
of a en præcipe, Pig. 36. ER 12955 
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(50 Tekine for tif 


| remains, Skin. 2 1 
(2) But fee Fig. 27, Where 2 recovery ith treble voucher 


tenant to the precipe ſhould vouch the renanit for Life,” Wh thi 
, 4. Recovery D). he further as to the db&iine - 
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Ae d as preferable, wherlii} the 
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eben. at he time 3 the recovery : att; To —5— ir that tenant Ie 


„„ 


taile be in any other eſtate, as by diſſeifm, or the conveyance caſe. 


of the diſſeiſot, or the like, this eſtate is not barred. But the 
recovery with the double voucher. doth bind and barre all inte- 


reſts, eſtates and titles e hath at the tine of he YN. 


entry into the warranty All which is further illuſtrated: by 

the examples follow 10 Fe i «If the Writ of entry be brough 
againſt the tenant in l and he vouch the common vouchee; 
And fo a recovery is had; this recovery with a ſingle voucher 
is a good recovery and a barre to the eſtate taile, if it be then in 
1 and not put to a right, and to all the remainders and 
reverſions dep ending thereupon (2). 50 if lands be given to 405. 436. 


FOI INT 


A. in taile the remainder to the right heires of B. (B. being 1 
then living) ind: the writ of entry 18 brought againſt the tenant fn AY | 


in taile, and he doth vouch over the commen vouchee ; this 
is a good recovery, and a barre to the eſtate taile and the re- 
mainder alſo. But if the tenant in taile be diſſeiſed, and then 
ſuffer a recovery with a ſingle voucher; or the diſſeiſor make a 
new eſtate in taile to the tenant in taile, and then the tenant i 
taile doth ſuffer a recovery with a ſingle voucher; or if the te- 
nant in taile make a feoffment in fee of land, and then take 
backe a new eſtate to himfelfe from che diſcontinuee in taile or 
in fee, and then doth ſuffer a. common recovery with a. . 
youcher ; by · this recovery the entaile is not barred 63). But 
by a recovery with a double voucher in theſe caſes the eſtate 
taile is barred, | And therefore as where the tenant in taile doth 
levie a fine, make a feoffment, or bargaine and ſell the land by 
deed indented and infolled, and the writ is brought againſt the 
cConuſee, feoffee, ot bargainee, and he doth vouch the tenant in 
taile, and he doth: wüch ther common vouchee; this doth. 
barre the eſtate taile and the remainders and reverſion depending 
thereupon: So if in theſe caſes the conuſee, feoffee, ot bar- 
©  . gainee, doth make a new eſtate in taile to the conuſor, feoffor, or 
bargainor, or he diſſeiſe the conuſee, feoffee, or: bargainee, and led vs 
then . levy a fine, make a feoffment, or bargaine, and ſell to 
another againſt whom the writ of entry: is brought, and 1% 
vouch the tenant in taile, and he dothi vouch the common 
vouchee; by this recovery the firſt and ſecond eſtate taile ind © 95 155 24 
all the remainders and reverſions depending theteupon are barr- e 
ed. So if lands be given to I. S. and the heites males of tje 
* P. 46. body * of his wife engendred, and he hath iſſue a ſonne, and 
after his wife dyeth, and he diſcontinue, and take an eſtate to 
him and the heires females of the body of his ſecond wife, and 
after diſcontinue again and take an eſtate to him and the heices 
females of his owne body, and after diſcontinue again, and the 
writ of entry is ada againſt wag 1 ice t he 
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(1) See accordingly Bro. Hh Taile 32. Fs us: ie ant recoveries teh, igt 248. 5 : 
(2) If tenant in tail covenants to ſtand ſeiſed to the uſe of himſelf for life, with. remainder, . to. FO 1 
in taile, and afterwards ſuffers a recovery (being himſelf tenant to the precipe and vouching, over the, 


common vouchee) to other uſes in fee, the uſes on the recovery will be good : for. where tenant-in tail 
covenants to ſtand ſeiſed to the uſe of himſelf for life, fo remainder bo Bay, iſſve 1 in tail, it is void, and Will 


not alter the eſtate tail. Com. Rep. 119. | 
3) Becauſe a recovery with fingle voucher bars only ſuch eſtate whereof the tenant. in tail was actually 


wild in law, and not in right only, at che time when the 9 was ſuffered. Vi n. Abr. Recovery (E). 5 
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12 Ed. 4-13, ; 
13 Ed. 4. Is 5 


e Co. 3. 5. 
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. 0 - 1 Lee, and, reverſtons alſo. . 1 


8 of vues had Peeß tesant in tile, and had 5 von — .in-£ 4 5 


| 5 8 Prad he and B. had aſter made a fcoſſmeut to C. _—_ 
1 of and his Wife and; the heires ef their two bodies and —@ 1 
| Mea added, and after „ had entered upon C. the feoffee, 
tealtment! to. in ee, againſt whom: J. S. had . 
.- brought a y, and her had vonched . A. che tenant in 
m.ile; this had been a good recovery and a batre to all the 
2 „ eſtates. And) if lands be giren to huſband and wife and the 
heires of the / body of the huſband, with remainders „ 
rangers, and the huſband alone doth, diſcontinue the whole 
land by fine, feoffment, or bargain and ſale indented and in- 
rolled, and che tit of entry is brought againſt the diſcontinuee 
and he doth are the huſband. eee wife, and the 
- Huſband! doth vouch the common vouchee, and ſo a recovery is 
e . e a good recoyery for the whole land and a batte to 
15 IJ 5 b * the eſtates in taile, and remainder, and reverſion, eee, to 
we the eſtate of the wife for her life atter the huſpand's death. But 


5 alone diſcontinue, and the 4 recovery 4s; Laffere as in the laſt 5 
caſe}; it ſeems this is no barre to the eſtates in taile, or remainder, 
1" reverfion;: for: any part of the land. And yet if lands be 
deiven to I. S. and I. B. in taile, and J. S. Auen the whole, 
and the writ of entry is brought againſt the diſcontinuee; and 
be youch J. S. alone; this is a good recovery for the one half 
of the had,” and a barre to all the eſtates- And if lands be Huſbend and wiſe, 
given as before, to huſband and wife and the heires of their two | 1 
| bodies, and the writ of entry is brought againſt them both, and 
they vouch the common vouchee, or the; huſband! alone doth | 
- diſcontinue, add the writ is brought againſt the diſcontinuee, 
and he vouch the. huſband and wife both, and they enter into 
the arranty and vouch the eommon vouchee, and ſo the re- 
covery is had; theſe are good recoveries for the whole, and a 
: 9 — * to all the eſtates j in Nile, and to the eſtate of the woman, 
* 3. and to all other eſtates... And where lands are given to a man 
5 and his wife and the heires of the body of the wife; or to the 
wife and the heires of her body, and the writ of entry-is'brought 
5 2850 the huſband and wife, and they vouch * the common 4 Page 47. 
vouchees theſe are good recoveries and will barre the huſbands a 
1 and wiyes and the eſtates in taile, remainder, and reyerſion. | 
Plow, $14. And where a man hath land in which his wife hath a jointure, 
or to which ſhe will have title of dower after his death, if the 
_ - writ of entry in this caſe be brought againſt+ them both, and; - 
they vouch the common youchee, and ſo a recovery is had, this 
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Which, feoffments, gifts, bargaines and ſales, grants, and leaſes 
And ſome of them containe matter of diſ- 
charge, as releaſes, acquittances, alid defeaſances, and ſuch like. 
And ſome of them contain other matter, as confirmations, and 
Or, as others diſtinguiſh, fome of them are conſti- 


tutive and making, and ſome are remiſſory or liberatory 
HO ſort are, ſome of them ereating, i. e. duch whereby any ' 
rty, or obligation, not having eſſence before; is new 
d created, a8 the 101 rant 13 Ser 6 0 


15 over or af ET 
155 are f the laſt for; aro. 


per WEN or 1 4 75 or Aubade e Y 7% | 
which fort arc alf F nage releaſes, mY daher el ike 2 


7 7, two ND bs 15 bl e 1. That's See Weſt, 
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there may be, and are, divers other Kinde of deeds: beſides! TT 


which are named before; for every agreement put in Writing, 
ſealed and deliyered, becometh :a,deedsc, And atturnments, ex. 
8, ſurrendets, partitions, authorities, comtbiſſions,” . 
cences, revocation, ang the, 18 ate uſually made, given, dene | 
nd. there are, divers other inſtruments 
conceffüntg merchants and other affaires; if therefore any of. 
theſe be done by deed, ſuch a deed is for the moſt part ſub 22 5 
zerein laid down. 2. Albeit that feof.” 5 
ſur “? 
ivers caſes be as well 


changes 


to the rules of . 
ments, | gifts, bars ains, leaſrs, atturnments, .excha! ges, 
renders, and ſuch like things, may in 
made and done without a8 with a deed, yet if a man will make 

ven or granted by ſuch: feoffment, gift,” 


his claime to any thing 
muſt bs ſuch a deed as is a good 1 


Sc. by deed, the Fd 
perfect deed by the rules herein after laid down. 


In every deed or writing there are two parts We - 'S. fuper 


art; * 


7. e. the ſenſe, force, virtue and operation of the words and ae 


matter therein contained. And in the writing, context or mat- 
ter contained in divers deeds, as feoffments, grants, leaſes ind: 


the like, there are certain formall or orderly parts, which mite Mo 


up the Whole, of which the law. doth take fpeciall notice; as; 
I. The prongs, the office whereof Is to rightly ſet down che 3 
rantor, leſſor, &c. feoffce, grantee, leſſe, 


name o 
end the certainty of the thing granted af i 


he feoffor, g 
&c. and to compre 


bo 
8 4 


leaſed. And herein in ſome deeds there is alſo a recitall of ſome” - 
things, and in ſome deeds an exception of ſome part of tjñe 


thing granted before by the deed: 


2. The Habendum, the 


office whereof is to name again the feoffee, leſſee, c. and to 
ſet forth what eſtate he ſhall have, and for what time he ſhall — 


hold the thing given or granted. 50 
ſſed upon what terms and conditions the eſtate of the thing 


ted ſhall be held. And therefore there is ſometimes. con- 
tained therein a 7. ard, to ſet. forth by what tenure the 


There is ſet down and ex- 


— 
%* 


A a * 
72 "Yi"; a 'D 
1 5 1 pre Te\2ud 1 ente 5 
. utee wal eld the ad growl 15 4 A reſervation or 
55 8 rrddendum, to (ct forth. 72 what rent he ſhall hold the lai d. 8 
. A condition. 6, A warranty. 9 7 1 ob vn 8. The 98 5 
. fuſion after this manner, in 9 rei emen, Ge. Where. 
1 In is is ſet forth the date of, the deed, containing the * 
ks me . and yer, and the ſtile of the king or year of our Lord. 
Au all theſe ate ſometimes contained Eee _ er and 
5 the Habendum (2); 4mm . F188 * $57" 1 e 1 9094 . os 2 N | | 
—_— "MII the parts. of 3 deed, indented. in judgeme aut 1 abr 8e 4 
5 0 85 make up but one deed, 5 eyery part is inflas! great force as all à deed indented, 
| 71. 1 wel the parts together, and they are hte 2 the mutuall deeds —_ A 
"IE 55. 6.34 eithe, party, and either party may be bounc by either part Wo he be. 
| he fame. And the words of the indenture are the v rds of tween na 7 


| | either party. And albeit they, be ſpoken as the worde bf the 


one party only, get, they = not his words alone, but: may be )e Ag) ban boy e 


ied to the other party if they doe more properly 


op : For every word that is "Joubtfull ſhall be a applied and . een blev 


pounded to be {| poken by him to whoa they will beſtvagtte' „ e, 


TLontling to te intent of the parties; $3 ny they-ſhall 00 i 
taken more ſtrongly againſt one, ↄt beneficially rol the other; 48 

Tun. v. the words of a dee poll hall. If therefote . by indenttife* 

B. enfeoffe B, upon e and then doth enter for the ooh 


dition broken; in this caſ "BH bath been Held, that . in His 387 77 . 
15 Aike ſealed; an!! 
„ 80 is ſufficient. And therefore alſo it is chought, that an- ask 0 e 


8. 


pleading may ſhew forth the deed that he 
inddentüre made in the firſt perſon, is as good in law, as an ins? 
Lit. sea. denture made in the. third perſan, hen bdth parties #*? have # oy 
* "to" thi” put. their feales; for "+ in an indenture made # the 
| third n ot in the firſt, p perſon, mention be made, that tlie 
| * grantor only hath' put his ſeale and mat, the grantee] then is” 
: | the indenture only the 81d of. the grantor; but when mention 
is made that the ran tee alſo hath. put his ſeale to the indenture, 
it ſhall be faid to he the deed” of themibathi(g). 125 266 L 8 
Fisches And although both parts of the; indenture are Aer as one” 
MY Oe wr yet the. part of the grantor is as the principal and He” 
:-othe?* is not but a eee And cherefote it the leſſor 
only ſeale and not the leſſee, yet it is as good as if both ha 7 
ſealed ; and if there, be any difference es the . 
cCeounter⸗ part ſhall be made to agree with the auen and it 
ſhall be deemed the miſpriſion of the clark! 15 + 54 wo 
Plow, 434. This deed is the ſtrongeſt: Kind of deed c e gh for this Eftopelt, 
* Work an eſtoppell, 1. e. doth. barre and conclude either part _ 
to ſay or except any thing againſt any thing oontained in it. 
For if a leaſe be by indefture, both par ties ate concluded to 
ay that the leſſor had nothin in the land at the time of the 10 
leaſe made; ſo chat if the leſſor e to habe the land after b 
pupehaſe or deſcent, the late may enten rene him by way . 
concluſion, and the leſſee by eſtop ell hall be forced to pay 40 
.. Bs: rent.” But it is e deed bell, for . 1 
| 1 * 13 2 2 | 469 
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A of The: indenture i in 7 third: iN is the met . Wa it is en 7 cl ed ofed. G: 4 + Ota * 


and where a deed is made between two parties, and one of of EVP, ſeal, and, deliver his part, and the — 4 
doth not, yet che deed lo ſealed and delivered 4s n * the E ſealing and delivering i it, Cre, Fa. 
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S 8 but of one art, which; is 6 408 the 10 880 for, leer, 
ede n this ball be erf poutitfed to be the ſole eed 1 Fs 
A e Bel: andi the 7 ls ue contained ſhall be 

ins to! be. his words, and hall bind Him only, and be expo 

ed altogether in advantage of the feoffee, Tel de, Ns and agamm 

15 feoffer;: leflor;2 G and this doth” not. work any eſtopp 11 

ne ben eren (x). But if a deed be Hated or poll, Ti. t K. 
| d there;be: therein reci all covenants between them fe rom CORE, - 


Jl „ - one to another, albeit there be but one part, t if each of them f. * 

1 3 . ſſenle it and deliver it the one ts the other, this is good for bet „ 
| 595  parties;+andeach of them that can get the deed into his Band ay 
_ Hog 5 x > ii ſhew, or plead, may take advantage thereof againſt, the other. + 5 


= 1 And in this, caſe the deed is ee dh one indifferent 
g | | . 2 27 : | IN * Ss. them both. use bes 105 
W 5. When and ads Note here firſt of. all, that Tome Yeeds are 0 from the be- See grant 
ww  ® deed ſhall be =: ginning. and do never take effect; and amongſt theſe ſome are 
Y LE ad gr frye prolly void againſt all perſfons, and ſome are void only to 
| & purpoſes; and againſt ſome perſons. Some alſo that are not 


and where not, but 


void or voidable ab void. from the beginning are, notyrithftanding, yoidable,. 


initio, 


others, and ſometimes by others, and not by himſelfe. And 
ſome deeds are good in their firſt creation and well made 0 wel 
firſt, but become void by ſome matter 2x po fatto (2). 
| this may be either by an extrajudicial 5 as raſure, or 93 — 
* P. 54. like, or by a judiciall * act, f. e. when y the ſentence of a 
A vacat of a deed, Court a deed. 1s damned and made void; 
of | eee, 1 by on * 21 415 Ok 5 
Things requiſite to I the ing of eve d-di containin any a reeme 55 eo. . 
==: = good. theſe things are a 2 7 ney e ment f 3 
ten in parchment or paper; and that the a reement be legally, Go. 2.5 
and formally ſet down, and be ſufficient in 125 for the compo- 
ſition and frame of the words. And this is called the legall. 
part, the judgement whereof” helongeth to the judges of the law. 
2. That there be a. perſom able to cbntract, and to be contracted Perk. fect 
with, and a thing to be contractetl for, and that all theſe be 17. 
ſet down by ſufficient names ( 3 Reading: . e. That if Siu. 
it be an illiterate man that is to ſeale . deed, and he deſire to 
heare it read, that it be truly read, or the contents thereof truly 
declared to him. 4. Sealing: 1. e. That the deed fo written, See infra, | 
be. ſealed by the party or ſome other by his appointment, for a 
further wma of his conſent thereunto. 5. Delivery: f. e. Perk fect. | 
That the deed ſo written and ſealed be delivered by the party or * * 
ſome other by his appointment as his deed. And theſe laſt 
things being matters of fact are to be tryed by jurors. 6. That Se inf. 
the ground, foundation, end, and pu ole of ping g the deed 
be good and not againſt che law. c Otherwiſe in moſt of theſe , 
caſes: the deed is void ab initia. At in ſome caſes to perfect 
the contract, and make the conveyance of the thing intended to 
be paſſed thereby: good, ſome other” ceremonies or complements , 
are requiſite, as inrollment, livery of ſeiſin, atturnment; other- 
wiſe the deed in part. at leaſt e min and vaine. 


1 wy ** 
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(1) Sed. quere as "8 the aalen and le 1. In Co. "Lit ay. 4. it is fas 4” the leaſe be mide: e by . indented, 
then are both parties concluded: but if it be by deed poll, the I ce ſhall not be eſtopped to ſay that the lelfor 
had nothing at the time of the leaſe made; whereby it ſeems to be implied that the 4% r ſhall be eſtopped. 

(832) And ſome that at the time of making are voidable, may be made good by ſome after act, as if feoffment 


2 Brownl. 141. Cre. Eliz, 749. 
(3) What is a Wannen deſcription of the e parts to a deed, ſee Bac, Ar. Grant (c). | 
1 5 For 


by huſband and wife of wife's land e rea, the fend hs: the wy" RE the rent, this ſhall bind her. 


| \ 


that. ſometimes by the party himſelf that made them, or any - 


| 07 1 5 E E b. 


* — 


or being ſo, th ere doth want a perſon able to give, or 


"hr a alot Way he void, obs for that the Writing 15 not 78 + 
| parchment-or- paper; or being {0;- is not. legally and formally 


A 0 make, og capable:to Have, or take, or a thing to be contracted 


2 
4 
wy 
F F 
* To 
, 1 * 
i 
; 1 
p 
: 
* 


for; or if ſo, for that it is not duly ſealed and delivered; or 3 


be For. that it is not truly. read at the time of the ſcaling and 
iver 


or if ſo, for 4 it is made void by ſome een = 
law, as being made upon an uſurious contract, by: dureſſe, or 


the like. Or it may atleaſt in part loſe! its force | afterwards 
8 neglect of inrollment, livery of ſeiſin or aßen in caſes 


= where theſe things are requiſite,” 
rck. | Every deed well made muſt be written. f. e. The agreement 


Co. ſuper - muſt be all written before the ſealing and delivery of it: for 
er if a man ſeale and deliver an empty piece of paper or parch- 


ment, albeit he doe therewithall give commandement that an 


obligation or other matter ſhall be written in it, and this be 
2] Co. ſuper done accordingly, yet this is no good deed. 2. This writing 


Lt. 229. 


8 199 muſt be in paper or parchment, for if an agreement be written 
27 H. 


7 on a piece af wood, linnen, the barke of a tree, a ſtone, or . 
the like, and this be ſealed and delivered; this is no good deed 


1. In eſpe of the 
wridog of it, 


v0. 3. 3. (1). * But it may be written in * any language, or in any *P. 55. pipes | 


hand. And therefore it is held that a deed written in French 
or Latine, and i in Text, Court, or Roman hand, is as good as 


U 


Seft. 123. 
beit the writing be beſide the lines, or the lines be written 


are. Crooked, yet this will not hurt the deed. And if there be 


cPek. a deed written in Engliſh and in a Secretary hand. And al- 


er. p any alteration, raſure, or enterlining made in any part of the 


Lit, 225- deed before the delivery of it; this will not hurt the deed. 
But in ſuch caſes it is policy to make a Memorandum of it upon 
the back of the deed, and to give the witneſſes notice of it; 


for otherwiſe if it be in any place materiall, as in the name of 


the grantor, grantee, in the limiting of the eſtate, or the like, 


and eſpecially if it be in a deed poll, the deed is greatly ſuſpi- 


3] Go. ſuper cious. 3. The matter written, muſt be legall and orderly for 


t. 225 · 


forth the agreement and bind the parties; for a deed may be 
void and loſe its virtue in all, or part, for repugnancy, incer- 


manner and matter. 7. e. There art be words ſufficient to (et 


tainty, and divers other matters: (whereof ſee in expoſition of 


Fitz. Fait, deeds. Are) But it is not materiall whether the deed be in the 
ment, 5 firſt, or in the third perſon ſo as the words be aptly. applyed. For 


1 deed, poll be in the third perſon, viz. Quod preſens ſcriptum te- 


Hatur &c. quod idem A. dedit & tradidit, &c. Or an obligation 


be in the third perſon, viz. M. quod J. S. debet I. D. 20l. Ce. 
theſe are good deeds notwithſtanding the ſtatute of 38 E. 

cap. 4. which is meant onely of obligations made beyond the 
ſeas. So if the words of a deed. indented, run in the firſt perſon, 


Co. 5, 121, it is as good as if it were in the third perſon. Neither is it ne- 


85. Gig. ceſſary that the Engliſh or Latine, whereby it is made, be true 


Numb. 3. and congruous; for falſe and incongruous Latine or Engliſh 


ſeldome or never hurteth a deed: for the rules are, Faſſa ortho- 


| grapbia non vitiat chartam. F alſa grammatica non vitiat con- 
Aer 
Le. 6% ceftonem, Neither is it nb that SUE: era have all the 
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4 Wood or ſtone, may be more durable, FIR 8 * liable to etazures, but writing: on paper or parch- 
ment unites in itſelf, more perfectly than any other way, both thoſe deſirable qualities, for there is nothing 
elſe ſo durable, and at the ſame time ſo little liable to alteration; nothing ſo ſecure from alteration, that is at 
the ſame time ſo durable. —A deed muſt have the regular Ramps impoſed o on it t by the ſeveral ſtatutes for 8 


e otherwiſe it cannot be —_ in dename 2 Bs Com. "ho | 
-r ao 
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Loreftant Ant u deed be 8 Abt cen re. 95 IN 


* 


41 


wr 
5 


For a Abe 
tion, or & 


che cleſe thereof, In eur rei bn 


ill, wenn e 


be omitted; and Abele there he nd mention" ntade if 


place of date or making, 


That the Aced was" Realed;” ahi delivefetd; fs as in ark it de 
e ſeated aud delivered and the ſesling 
be loved. Alle a deed is good ; albeit it mention fo einie Ir e Cong 3 
er have à falſe date; 7 


and delitery cn 
„ FE. be "dated at 


one time and delivered dt another; and albeit it hive an im poſ- 


x until the time of E. 2. and E. 


che lie Was" chen held n e 


. 56. 


2. In reſpect of tho perſon making 


the perſons parties 
thereunto and Matte. 


ter therein. 


converſant. 


the time of memory it was not 


cord, but it might have been g 


. able date, as the Zoth of February, or the like, for andkelty 

the deeds had no date; R 
at if a dee were dated before 4 
teadable, except it were of re 
wen in bvOines. But he that 


doth: plead ſuch 'a'deed without any date, or with ſuch an im- 


r date, muſt ſet forth the time when 


it was delivered ( 1). 


The ſecond thing required in every well macle deed is, that 


it be able to 
thing contained in it; that the 
capable of the thing to be 


by; for if it be made by, bil to any ſuch 
aS infants, aliens, women covert, p 


But any perſon naturall, male of female, or politiqu 
orations aggregate of many, eccleſiaſtical * 
give or take by deed. 


corporations, or cor 


temporall, not diſabled by law, may 


ive, 


grant, make, or doe che 


r{bn to whom it is made be 


given, granted, made or done there- 


perſons as are difabled, 


ons attainted of treaſon or 
felony, idiots,” and ſuch like, it will be void in all or part (>). 


e, as ſole 


Alſo 


there muſt be ſome matter, whiereabout the contract may be 


be grantor, 


It is therefore Haid, that in *evety gran 
grantee, and a thing 


to be 


t there muſt 
we gs and in ever7 


obligation an obligor, obligee, and thing to which the obligor 
is bound ; and ſo of feoffments and other deeds. 

The third thing required in every well made deed is, Thit if e. 9. 
the party that is to ſeale it be a blind or an illiterate man, and 


3, In reſpeRt of the 


reading of it. 


afterwards ſeale and deliver it, this is no 
or without any ſuch requeſt made by him that is to ſeale and de- 
liver it, the party himfelf to whom it is made, or a ſtranger, 


deſire to heare it read, that it beſo; 


for if ſuch a man be to 


Neale a deed, and he defiie to heare it, or to heare the-contents 
of it read or declared to him firſt, and it be not done, and he 


good deed. 


So if upon 


' ſhall read the deed, or declare the contents thereof, falfly and 


otherwiſe than in truth it is, 


: not hurt the deed. 80 


the deed will be 'voyd, at leaſt for 


ſo much as is ſo miſread or mildetlared: But if the party him- 


ſelf that is to ſeale and deliver it, before the ſealing 


and deli- 


very thereof cauſe another that is a ſtranger covinouſly to read 


it, or to declare the contents thereof falſly 


to him, and other- 


wil than it is, of purpoſe” to make the deed void, this will 


can read himſelf and doth not, or beir 


man, doth not require to brare the deed read, or' the contents 


if the party that is to ſeale the deed, 


an illiterate or a blind 


thereof declared, in theſe caſes albeit the geen be contrary. to 


„ „ TRE SO "EE. $1 dd, eo oct ap os 


his minde, yet it is io aint ed 


1 


. * 1 


Dyer 19. 


Kelw. 35 


117. 
Dyer 28. 
FRE: 
Sect, 120. 
Co, ſuper 
Lit, 6. yy 


eb. ® * 


Plow, 5555 


Pei k. 


Sect. 1. 119. 


See Grant. 
infra, 

Numb. 4. 
Feoſfement 


infra. 


Numb. 2. 


eee 
14 H. 8. a6. 


— — 


(1) See arovetiingds Dedfon V. — Yelv: 193. If two cede bear date the ſame * and are manifeſtly but 


one agreement, that ſhall de preſumed to be NEE firſt, N. mall ſeppert the clear intent of the 
parties. Taylor v. Horde, 1 Burr. 106. 


(2) Or vcidable, for deeds executed by infants are eloymtinies veidi and ſometimes vordable, ſee Pert. 8 12. 


covert are ſaid to be always void. 
ſeveral perſons mentioned in the text. 2 Bl. Com, 290. 


Ce. Lit. 2. b. 380. . ante p. 7. note 1. Bac. Abr. Grant (A. 3). Com. Dig. Enfant (C. 2, 3). dut derds by femes 
Co. Lit. 42. 5. 1 Fa Edit. note 4. ſee further as to deeds by or to the 
in. Abr. Faits mY” a). Grants (H. a. 12.) 2 4h. 398. 
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tte hun G 1 ty well . Wed! 155 That 4. In reſpe of the 
ibs. ſealed*” bat "this Ruling? of deeds in times paſt was not ſealing of it. 


uſed, for the Saxons uſed only to ſubſcribe their names, and xe 
' aide. the ügne of cke dr 


ac to ſet ddwn a great number oo Toh 
Wirneſſes (1). And W che Normans brought in Wien 


them che ſealing of deeds: but by ' degrees 3 for firſt the Kings ” 


Wee > and 4 fow-of che nobility uſed'It, -and/ts ſeale with their (ales e 
ce arms afterwards all ne nebility uſed it, and chen the gen 


fealing 


tlemen; and about the time ef E. 3, all men began to uſe „ 
>f deeds, which hath been continued ever ſinee, * that 99 1 


new it is of neceſſity, in ſo much that if a deed be never fo 
well Written befdte and delivered after wards, yet if it be not * P. 57. 


| Perits Sect.) 


130, vat; © 
1 


ſealed" between the writif b and delivery; it is hot a good deed. 
But if a ſtranger ſeale it by the allowance or commandement 
precedent; bel greement dublsduen, of him that is to ſeal it, bs | 


fore the Gander of it, it is as well as if the party to the deed 


did ſeale it himſelfe. And therefore if another man Teal a 


deed of mine, and 1 take it up after it is ſealed and deliver it Gee, 51 
zs my deed; this is ſaid to be a good agreement to, and allow- ee 


Perk. Sect. 
130. 137. 
132. i 


Perk. Sect. 
134. 


Co. 2. 4. 5. 
Perk, Sect. 
139. "wu 6. 
37. 


theſe it muſt be made; 
8 re and written, yet is the deed of no force. And N the 


1 | Harb his hands, yet will it do him no good, nor him that thade 


Park bet 
9h H, 6, 
17 


9 3 


And when it is delivered by another that hath a' good authority 


it is otherwiſe. And therefore if a deed, or the contents thereof, 


11 5 illiterate) doth deliver it to'a ſtranger, and bid him examine it; 

and if it be ſo as it was read to him; then to deliver it as his 
|, deed, otherwiſe to redeliver it to bim again that made it; in ; „ | 
50 this caſe if the deed be, in truth, otherwiſe than it was read, 8 „ 


ance of the dealing, and fo a good deed. And if the arty ſeal 
the deed with any ſeal beſides his own, or with a tick; of any 
ſuch like thing which doth” make a print; it is 880d. And 
although it be a cotporation that doth make the deed; yet the 


may ſeal with any other Teal beſides their commoti ſeal, and the 


deed never the worſe. And if there be twenty to ſeal one deed, — 


and they ſeal all upon one pieee of wax and with ohèe ſeal, yet 


if they make diſtinct and ſeveral prints; this is a very ſh 


cient ſealing, and the deed is good enough (2). — 
The fifth thing required 1 every, well made hand 10, That; "th reſpea of the | 4 

there be a delivery of it. And for this it mult be known that delivery of C 

delivery is either ackuall, f. e. by doing ſomething and ſaying 4 good delivery, or 

nothing, er elſe verball, f. e. "by, ſaying ſomething and deing not. 


nothing, or it may be by both: And either of theſt may make * 


a good delivery and a 8 deed. But by one or both of make it, 
or other wiſe, albeit it be never ſo well | 


to whom it ib matle take It to himſelfe, or happen to get it 
it any hurt, untill it be delivefed. And 4 deed may be deli- 
yered by the party Himſelf that doth make it, or by any other 
i bY his appointment or authority precedent, or aſſent or agtee- 
ment ſubſequent; for oinir ratibabitis” nanduio aquipardtur. 


and doth purſue it, it is as good a deed, as if it were delivered 
by the party himſeif: but if he de not purſue his authority, then 


be read or declared to a man that is to ſeal it; and he (being 


n 195 en he, to whom i ait 15157 + deliverody: doth | 


1 # #t's «as q * E N 55 14 
44 14 3 ; | 7; & Tad 4 1 3 9 1 v 
4 n . 25 25 4 1 
1 4 


8 ith od 4 — 2 3 _ — 
_ „ 


— 
yur 


as 21 2 2 * 
= > * I * 4 — 2 "Xx * oy" _m_ AL = hs — -# + 
M5 $4; 44.» 4 171 <A } 


(t) And this b 3 4. c. ae _ Shit cuſtom bf tine, 100 7 ure it an grants 
of Tatiths, and many othet ſpecies of deeds ; in whith therefore fighing ſeems now to de! as Lk Y feat ing, 


though it has been held ſometimes that the one includes the other, _ 2 Bl. Cum. 305. Wy 
. (2) See further as to the ſealing of nes; Com. 55 Fait (A. a). Koll. Abr. Fait + 1 ls ey. 


$3548 


10 


3. | rer : 


* P. 58. rity. But if it be delivered * to a ſtranger without any ſuch 13 K. 4 


6 Sper a Ae; it to. him, 2 to 3 5 is made, 1 10 1 al: 1 8 
. 2 "Is Fa 16 the W OP) this kad -HEDOrm8[c = Mm 
11 * 9 gd! 322 

2. In reſpec of kin And ſo allo a 3 hay; I delivered. bY we warty: himſelf to. Dyer EE : 
to whom it is made, whom it is made, ot to any other by ſufficient authority from 137, . 
him: ot it may be delivered, to any ſtranger for, and in the bes 77 bit, x 1 | 

half, and to _ uſe of, him to whom it is made, without autho- 1 115. 


6. 2 


declaration, intention, or intimation, unleſſe it be in caſe where 
it is delivered as an eſcrow, it ſeems this is not a ſafficient de- 
livery... And yet if an obligation be made to the, uſe of a third ye 15. 
+ perſon expreſſed by the deed, and the obligor deliver it to him 
to whoſe uſe it is made; this is ſaid. to be a good delivery, ce. x. . 
3. In reſpect of the And al beit it. be deliyered before or after the day of the date f . 


| time. . good enough: but if it be dalivered before ĩt be 


ſealed it is nothing w worth (a), And where it is eren 29 


4. In reſpe& ofthe If 1 have ſe 


„ „ * Bu 


| manner and order Whom it is made... or to ee other by: his appointment, and * 1 Oy, . 


hand and uſe theſe or the like words; here take it, or this will 56. 5 


ſerve, or I deliver this as my deed, or I deliver it to you, theſe 

are good deliveries. So if I make a deed of land to another, and 
being upon the land, I deliver the deed to him in the name of 
ſeiſin of the land; this is a good delivery. 80 if the deed be 
ſealed and lying in a window, or on a table, and I uſe theſe or 

the like words, there it is, take it as my deed; this is a good 
delivery and doth perfect the deed ; for as a deed may bejdeli- 
vered by words i pry deeds, ſo may it. alſo be delivered by 
deeds without words (3). But if a man ſeale and acknowledge 44 eee, 
before a Major, or W "ae 


of delivery. nothing, this is a good delivery: ſo if I take the deed in my br Lr. 36: 


er officer appointed for that purpoſe, a . K. 
writing provided for a ſtatute or a recogniſance, this acknow- 
ledgment before ſuch an officer ſhall not amount to a delivery 
of the deed ſo as to make it a good obligation, if i it happen not 
to bea good ſtatute or recogniſance (4). 

As an Eſcrow, he delivery of a deed as an eſcrow is faid to be where., one 225 * 5, 

. doth make and ſeale a deed and deliver it unto a ſtranger untill 1 H 3.23. 

certain conditions be performed, and then to be delivered to 14 54. 
him to whom the deed is made, to take effect as his deed. And 140. 44. 


ſo a man may deliver a deed, and ſuch a delivery i is good. But 43. is 
in this caſe two cautions muſt be heeded. 1. That the form of 5 


| words. uſed in the delivery of a deed in hes manner be apt and = — 
proper. 2. That the deed be delivered to one that is a ſtranger th 5. 
to it, and not to the party himſelf to whom it is made (5). 
The words therefore that are uſed i in the a: muſt be after 


: ” Y 4 0 1 


4 4 4 x 
— 
2 I EP” * — LA 4 * 


(1) What ſhall be deemed a ood I avez ſee Vin. Ar. Fait my Com. Dig. Fait (4 A. my 
(2) A deed takes effect by the delivery, andi it is not material whether the delivery be before, or after, the 
date; if it is delivered before the date, and one of the parties dies before the date, yet the deed is good; for tho 
the * is eſtopped to plead the deed to be delivered before the date, yet the j jury may ſay the truth. 2 Co. 4. 6. 

(3) But if a man throws a writing on a table and ſays nothing, and the party takes it, this does not amount 
to a delivery, unleſs it be found to have been put there with intent to be delivered to the party. Ow. 95. 
1 Leon. 140. And if a patron draws a preſentation in writin and puts his ſeal to it, and leaves it in his ſtudy, 
and the party for whom it is, gets it without the privity or ebe of the patron, and brings it to the biſhop, 
and is thereupon inſtituted and inducted, yet it is all void. Yelv. 7. 

(4) Debt may be brought upon a ſtatute ſtaple, or merchant ; for the words c oligari et teneri” make it an 
obligation, altho' it be not a ſtatute to ſome intent; and by e of the party it is an obligation, but not 
a ſtatute, until the mayor's hand be put to it. Cro. Eliz. 356. | | 

( 5) See accordingly Wiyadon' s Caſe, Cre Elix. 520. ibid. 835, 884. 
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LT e . 
this 


for me, or pon condition that he deliver up 
bath of mine for the ſame money, or 38 the eal 


, Se, upon condition that if befqre. this day he to 


| "IF? ſuch a 


whom the efcrow'is 875 ag pay to.me 18%. gr giye to me 5 | 


- ore, on, infeoffe. me of the manor. of Dale, or perform any. 
-. other:condition, 92 0 all deliver this eferow: to 
115 off m 1 F 1. if, when. 7285 deliver the deed 12 the os 


= 1 uſe theſe* or the like 4 L deliver this to, you as my p. 59 


. deed, and that. an hall deliver it to the nap e. 


tions: or, 1 I deliver this to you as my 


Added doth take 
 ._- performs. any, of the canditians, 80 it mu 
r; for I ſcale my deed and deliver it Regs party. him- 

Kells. to whom it is made as an efcrow upon certain copditions, 
c. in this caſe gut the form of the words be what it will, 


the delivery is e and the deed ſhall take effect as his 


dead preſently, and the party is not bound to perform the 
conditions ; for, 4 2 traditionibus. chartarum non quad didtum ſed 


e Fitz. FR , 
& Feo | 
ments 1 nh the 


is delivered to a ſtranger, and apt words are uſed in the 
performed, than if 1 had made it, and layd it b me, and not de- 


vered, it at all; and therefore in that caſe albeit — 9 : 
yet he 


+ his hands before the conditions be performe 
e uſe of it at all, neither will it de him any good, 
rim, But when the conditions ate performed, and the deed is deli 
vered over, then the deed hall tak 
g Co. 3. 35 delivered immediately to the panty to whom it is made, * and 
| went of. of God or man can binder or prevent this effect then, 

1 


,- ought not to deli- 
d when the con- 
t to deliver it to 


the keeping and delive of ſuch a writi 
Weit before. the conditions 2 
by. Sos be performed, he ought not to keep it, 


good, for it is ſaid in this caſe, that if. either of the parties to the 
deed dye before the conditions be performed, and the condi- 


tions be after performed, that the deed is good; for there Was 
traditis inchaata in 1 55 life time of the p parties; '& Poſtea. conſun- 


mata.exiftens by the performance of the conditions, it taketh its 


6 effect by the firſt delivery, without any new or ſecond delivery þ 


2 and the ſecond delivery is but the execution, and conſummation 


0385 5 of. the firſt delivery. And. therefore if an infant, or wa! 


covert, deliver a deed as an eſcrow to a ſtranger, and before the 
conditions are performed, the infant is become of full age, or 


the 2 0 is W oe Ye the deed in theſe oh is not 


Fo © of 


92 \ 4 * — ; * af 
3 £ Y F * ah 1 * - + © 4 $ a R of : * 0 a ey * : » A af * 
* | * 
2 2 
, 
* 


o 
5 111 
dug 


; nanner ey deliver this tg vou Tr aero v4 to deliver ta the. 
party as my deed, r condition that he do deliver ta you 207. 
. hogs he 


- ' muſt. be thus; I deliver thig.as an e (From to . Ya hall 


d to deliver to him to ' 
_  ..- Whom it is made when he comes to London, in theſe. caſes the 


74 ee 5 118 4-44, 5 10 Fe yup : ” 
92 


quad fartum oft: PUP. But in the firſt 5 45 before, where 


eee of no more force untill the conditions be 


ea much « effect as if it were 


that doth make it be not at the time of making 
there: F ifabled to. make it; | He e therefore, that is truſted with 


e party. For it may be made a queſtion, gk the deed be 


„ cc, eee hath delivered it over to the party according ” 
__ his ir hy autho rity given him. Howbe it ĩt ſeems. the delivery. 18 80. 8 
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Dole: Ihath fe ation tc th 5 ecke the firſt S beten e 
„ and to Nine purpaſes' not (T). BIG ee 09D 31 08 eee 
25 In cafe Where del is meerly you and 26th take no 1 
Double delivery, Pe”; by the firſt delivery, as where a aig covert doth Teate” rigs in H. 
an} deliver” 4 deed;..or f e Ike, and ſhe after, being ſole, 4 
her Hüſbands death, "doth deliver the "deed again, in this caſe 5 
the deset is. become god. 80 Where a deed originally good, 5 
doth become. void by matter er poft füge, us" by Breaking the 
_ ſeal} or the like if the party to the” deed" feal and deliver . 8 | 
_ " a” by this" meat the deed'is become good again. But re- 
PEW g Were may not be two deliveries of a deed, for where 
the 1 delivery” doth take any effect at all, the e dä deliy ry 
| is'y 4. e en #0 ap n ; RFI ET 
Andi therefore tt Kl. held” 5 if an infant, or 7 man by re 
dureſſe of impriſonment, do make, ſeal, and deliver à deed, 
Sc. (in which caſes the deed is not void but voidable) nd les. 5. 119. 
after the infant being of full age, or the man impriſoned being. 
at large, do deliver tl this deed again the ſecond 115 ; this Kedhd: 
delivery is void: Debile fundamentum fallit opus 2). 80 if a Rr | 
man be difſeiſed, and make a leaſe for years in writing, and'de-' 
| liver the deed, and after deliver it upon the ground, this ſe- 
cond delivery is void, for the firſt delivery made it his dees | 
but if he had delivered q as an eſcrow, to be delivered as his | 
deed upon the ground, this had been a good ſecond delivery,” 76 
Subſcribing of the And by all this that hath heen faid it appeareth, that the put- New. ; Terms | 
3 © Ln ting to, or ſubſcribing of the parties name or mark to the deed d. rar. g. 
ſarie. he is to ſeal, is not eſſentiall; for a deed may be good, albeit the 5 - any 
arty that doth ſeal it doth neyer ſet his name or his mark to it, 5 
ſo as it be duly ſealed and delivered ( 3). But it is the beſt and 
ſureſt way notwithſtanding, to have the name or mark of We” | 
party fubſcribed, for by t lis means the deed may be the” better 
proved when the witneſſes are dead ©, > an N 
Note. Note here, that albeit a writing or eſcrow, that is not ſealed 
CO and delivered in manner as aforeſaid, may not be uſed nor plead- 
ed as a deed, yet it may ſerve and be uſed as an evidence and 
proof of the agreement contained therein. And whatſoever may 
be done by word without any writing, may much more and 
better be done by writing unſealed, or ſealed, though it be” not - 


delivered as aforeſaid. 


6. In eſpell of te And the laſt thing fequited: in "every well wade ads is, char | 


ground and end of it have a good foundation, and be to'a good end; for albeit 'a a 


it. deed have all the qualities of a good deed before required, vi. 


that it be well made, read, ſealed, and delivered, yet it may be 

void, or at leaſt voidable, for other cauſes; as When it is either 

unjuſtly gotten and obtained, or corruptly in purſuit and ex- 

ecution of ſome diſhoneſt agreement, or to a diſhoneſt end or 

purpoſe made. A deed therefore whether it be a feoffment, 5 — TY 
3 Pe, . gift, grant, leaſe, releaſe, confirmation, or obligation, that is 5 Dyer 
Quid, © 1 made or obtained = menace or Lr fe, 1. e. when one doth 243: 45 E. 


x ve . : 2 * 5 * * * * 


— — 


(1) See further as to the 89 of a ea 1 as an © ny Vin. Abr. Fait (M). (0). 2 Rall. Abr. Fait (M). 

(2) See accordingly Bro. Abr. Faits, pl. 28. where the firſt delivery is void, the ſecond ſhall aid it; but if 
* firſt delivery was v2idable only, as by an infant, or perſon under dureſs, it ſhall not be made good b 
redelivery at full age, or when at large. See further as to double delivery, and in naw caſes . Vim. 
. A. Fait (N). 2 

3 . See ante p. 35. note 1, as to the neceſſity of the ted being ſigned by 1 the party under the fat, 29 Car. 


* Switch reſpect t to the ativitation of witneſſes to the execution of a deed, ſee 2 Bl. Com. 307» 378. 


2 8 78. 
threaten 


| Ss, 8 kill. or maim WED 1 he will * ot make P. 67. 
him ſuch a God 7 impriſon another, until Ie g ce him TOR 
ſuch. a; deed thereupon he, make the deed; a deed thus 
obtained by 7 and through fear to ayoid danger, ; is void, And WC 
Will nat bind. him. that made. it, nor availe him to whom its 
me. Duteſſe made. In which matter "theſe things muſt be obſerved :. 1. That 
' 7.25. 218, there muſt, be {ome threatning of life or member, or of impri rx? 
. ſonment ;.,or ſome. impriſonment or beating it ſelfe; for if it be : 
+ onely a threatning to take away. goods, or: to. burn a houſe,, or 
ttitzhße taking and keeping of a man's goods, or the * this 01 
not make the deed made upon that occaſion. to be per durg 8 | 
wear? ml Whey 9 55 muſt be E threatning, beating, or, impri e en | 
6 99”. himſelf that 860 make the deed, or of his wife; 
for if it be a threatni beating or. impriſonment of any other 
beſides. the party himſc K that doth make, the deed, or his wife, 
this wall not e the deed to 5 by dureſſe. 3. The threstuigngg. 
beating, or imprit onment, muſt be a this 'end ; and and hereupon the 
deed muſt be made; for otherwiſe the deed. Tall not be ſaid to 
be by durgſe. As for examples: If foure do threaten. one to ; 
impftiſon him, if he will nat ſcale a deed to one of them gur, and 
de do ſoz this ; deed hall be gs to be. gotten. by dureſſe, and 
25 void. On if e one t hreaten a man to kill him unleſſe 
he will ſcale a ' deed, to. him and three others, and he do ſo; 
this is void as ta all the foure. For if one threaten another to 
kill er maime him, if he \ will not ſeale a deed to a ſtranger, and 
thereupon he do fo; this is void as if it were to the party 
5 himſelf. If one threaten to kill, wound, or impriſon me, to 
make me ſwear or promiſe to foals him ſuch, a deed, or Ed i- 
1 me untill I do ſo; and afterwards at another time and in 
another place, when I am at liberty, I do it accordingly; this 
ſhall be laid to be made. by dureſſe and. void. If I be in priſon _ 
at one man's ſuit, and then another man doth cauſe me to be 
uſed more ſeverely in priſon, to compel me to make him ſome 
deed, which 1 do thereupon make to him; this deed, ſhall be 
ſaid. to be gotten by dureſſe and therefore void (1). 
But if I be impriſoned at one man's ſuit, (be the: cauſe jult or 
not,) and Gig in, priſon I make an obligation or any other 
deed to a third man; this ſhall not 55 ſaid to he 1 dureſſe, but 
is a good deed. 80 if one threaten me to take away my goods, | 
burn or break my houſe, enter upon my land, kill or Wound 
my father, or mother, brother, or ſiſter, or friend, or do im- 
priſon any of them, and thereupon I ſeale a deed; this is good | 
and ſhall: bind me (2). 80 if Ps diſtraine my beaſts, to com- 
pell me to ſeale a deed, and will not deliver them unleſſe J do 
_ fo, and threaten me that if I take the beaſts again and not 1 ale 
the deed he will kill me, and thereupon 1 ſeale the deed; this 
is 4 7 8 . and OY, We me. If 3 be arteſted upon 


i. _—_ 


© #5 
FRETS, 


* 


a. 


ha 


e ſts ; * 


af. 8 ibn n 


(1) A man cannot oy nen * alum t toa So N * . ; for it is « his IG at. 3 time of the aRion 
brougbt, but he may avoid it by ſpecial pleading with concluſion of judgment, 1 aclio, 5 Co. 119. ſee fully 
as to the execution of deeds by perſons under dureſs, what deeds. may be avoided. by. them, and how, 2 Inf. 
482. Bac. Ar. Dureſs, Vin. Abr. ſame. title, in toto. and 1 Al. 409. A deed. may be ſet. aſide in in equity, 
which has been obtained by miſrepreſentation; 3 where: there is either uppreſſia eri, 7 ſiggeſtio falh, it is a 
conſtant rule of the court to vacate the deed. 1 Hern. 20. and 1 Pr. Mint, 240.—In 2 Pr. Wms. 270. 2 diſtin- 
tion is taken between a deed, and a will, obtained from a weak og thro? miſrepreſentation ; & , equity. will jo : 
vacate the will, that being revocable. 3 

(2) For if he ſhould ſuffer what he is threatened, he ku, en by ation, am recover . in 
proportion to the injury vos 1 S of 73. Ferd. $ 18 ae 86 de t down Gi. Eno banks 


P. 62. 7 8 am arreſted; for my eh: | 


Seng Fo Le * 17 0 other fry to bin at 3 — ſuit | 

gement and'to ER him bee 
this Hhall not be faid to b by Grelle, N and hal! 
Fig me!: And therefofe If auditors in an acc unt do commit 


MT accomptant to prifor; and _ He me 6 6bligttivn this 
mater for the 5 ages, this is good (). Add if one in . 15 on : 
| ſon for felony grant 4 ee F Hand te another, to Belp f 


I 


out of His nde, this is a good grünt (2). IT A. and B. en- 

ter into an obligation upon the threatning of . this Is 8 

a good obligation by A. that was not threatned (3. 

Eſloppel. Aud if one make an obligation by dureſſe, and after Feng & Ns 

b take a defeaſanc upon it, his 7 53 the bligation go ty 
84 the obliz the concluded to oy by cs dutelſe.” HM 

uch e as * the rl . 

re dre M abby: ve ente Worth, e ide Toine er £017, 

the thing, > db the'pri erpall, 107 ehen cafes the pifioe 87. 7.8. 2 

for the 1001. by the year, alſo is void In which matter theſe we. 

caſes are to be obſerved.” | If one 6: Deperbris borrow 307. until 17. 15 l. 
the ſecond day of June next following, to pay then for it 

331. for che prinicijat loane, if the ſonne of the obligee be 

- then alive; and if he die before that hep that then he ſhall 

y but 27/. which is leſſe than the principall; in this caſe 

the contract is uſurious and corrupt, an | cherefore the deed that 


doth contain it is void (4). [52 
If one borrow 1097. an ge wal a the _ 


won 855 


der 1 6 


5 
11 © & 
4 


” Ke 4 580 7& 
for this 


Mie f 8 by the peare, on "condition that if the 8 Path 2. 


Jac, B. R. 


pay the money at the years end, that the eſtate all ceaſe; 
is an uſurious contract, and therefore the deed, whether it be a 
deed of feoffment, grant, or leaſe containing it, is void (5). So 
if I lend another man 107. for a year, and take ſecurity * 
ſtatute or obligation that the borrower pay me the lender 20 
for it; this contract is uſurious, and therefore the ſtatute and 
obligation void. But if the agreement and ſtatute or obligation 
be, that if the borrower pay not the 100. within the year, that 
then he ſhall pay y 200. for i it ; this is no uſury, and therefore in 
this caſe the deed is good "oe one come to me to borrow 500/. 
of me, and tell me bir is unable to pay it together, and therefore 
he deſires he may pay it in twelve or thirteen years, and doth 
offer therefore to give me for my kindneſſe 200 /. over and above 
beſides the uſe to let him have it fo, and then the 500 J. the 
intereſt, and the 200 J. is caff together, and ſo we 510 upon 
an annuity of 80 J. per annum for fourteen years, which is 
aſſured by conveyances unto me; in this caſe the contract is . f. 
uſurious, and all the aſſurances wache to perfect it are void. 24. Ja. B.R, 


Saunder's 


Atid 172 regularly, ww. wr! en N is loft, the contract ct. 
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4 


8 
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(x) Debt upon urrearages of account, defendant ſhewed that before the account, plaintiff of his own wrong 
did impriſon defendant, and aſſigned auditors to him in priſon, and ſo the account was made by Aurefs; ; 
plea held good, and ＋ ara accordingly for defendant. 1 Leon. Rep. 13. 

(2) But this ſhould be before conviction; for after, the reverſion is forfeited. 1 V 803. bs 


(3) And it is not ayoidable by . tho it is by B; for it is ſaid, that no one hall avoid his Gets bond for 
the impriſonment or danger of any other than of himſelf. Oro. Tac: 187, Huſcombe v. Standing. 
4) See accordingly the caſe of Reynolds v. Clayton. A Rep. 397% 8. C. in 2 Aud. 15. and further in 7 1. 


abr. Uſury (G). 
(5) This caſe ſeems to be upon the preſumption that the mortgagee receives the whole rote of we mort- 


aged e or ſo much thereof as would exceed 87. per cent ö 


— 


1 ME, 


» 


Aw wy 


4 


un ae; ain eſire rrowy r me 100 br 4 
peut and am” content ito let Kim have it for theſe E787 
F Bibutwithalt] compell- him to take # leaſe of me of * a hoeuſe » p. 63. 

t 60%, tent wich in truth is worth but 367. chis Contract 12 

_  efuriots; and therefors the affurances thereupon made, . 
Cos 5- 695 By Er fit be :fonielibues.' But it man the 15th of Jah 1579, grant me 4 
1 e f 20 per annum for the lone Te 1007.-to be paid —_— 
hal half wear and the frſt Payment at Chriſtaffe 1 588. "and it is 
reed between ust thzt if he pay the 10 /. the 15th of Fly, 

1 580. that then cherten ſhall ceaſe ; this contract is tot ufurious } 
and therefore cke aſſurances, thereupon” made, are not void, but 
Sood But if in this eaſe there be a private or collateral! (agrees 

ment ſberwerts us, that lie ſhall not pay the*ro07. and redeem the 

rent; and that elaiſe-he pat'in only to evade the ſtatute, then 
+.et-2.07 by 200806; Fonträck uluricus notyithſtanding, and tlie deeds" and 
6 aſſurances thereof void. E- Jie u fimbibus. If one borrow 

1 Thie. 100 U. after the rate of 87. "per centum, and the borrower do 

afterwards pay part of the principal, and: All the uſe; within the 
year; and the lender doth receive: it, or the lender doth ſue 
for his money Within the year; theſe ſubſequent acts do not 
make the bg gag, or deeds or aſſurances, Thergof, void, for it is 
a rule, that if the original} contract be not uſurious, no matter 
Bro. Obli- e Poſt factd can make it ſo. If one botrow of me 107: and 
W himſelf to pay me by a day, and moreover bind himſelf 
dat if he pay it not by the day, that he ſhall pay me 20 J. for 
It; this contract, and the deed for perfection of it, are good; ; and 
this is not uſurious, for all obligations with conditions, for pay- 
| ment of money lent, are of this nature. And yet if one borrow r 
12007. of me and for this mortgage land to me of a greater 
value then 8. per annum, on condition that if he pay the money 
at any time before the years end, then the aſſurance to be void; 
this ſhould ſeem to be an furious contract; for in this caſe 1 
am ſure to have by the a agreement more than after the rate of 
Per. ln. 8 J. per centum, and ſo it is not in the laſt caſe before (1). Tf 
Nil. yc u. one borrow 100 J. for a year, and give the broker 20/. to procure 
> Wa this will not make the contract uſarious, nor the aff rances | 
void: but for this the broker may be puniſhed 1 Pak a 
Alſo all obligations, made to a ſheriffe, contrary to che ſta 9 1345 
tute of 23 H. 6. ch. 10. are void or at leaſt voidable oy pleading. to a ſheriffe contra- 
But of this ſee in obligations mfra. ee ry to the ſtatute. 
stet. 27 El. A deed alſo made, containing the Sant of any ching, with i in⸗ 
tic 3. tent and of purpoſe to * and defraud one that thall after- lent conveyances. 


Nat. 39 Kl wards buy the ſame thing, is void. For it is to this purpoſe pro- 1. To deceive pur- 


ch. 18. 


vided by a ſtatute law, that all fraudulent conveyances of Eos. bY 
| any rente or e out OT land, Te; by whomſoevet, with intent 


PN + 
. $i =. Z 3 ».Z * 
4 * [II 1 1 4 555 3, 7 o + 5 4 > $ + # 
g * > TJ I ny 8 — * * $5 Pot * » * 47 . 

* _ * — — 


(1) When "the n editiags. 97 this hook were. ke, 1 tate Sa tegel NIP by the flatute 
21 Fac. 1. c. 17. was 81. per cent per annum. which by the ſtatute 12 Car. 2. c. 1 3. was reduced to 61. 
fer cent. and by 12 Ann. ſtat. 2. c. 16, to 5 J. per cent. the utmoſt legal igtereſt that can be now taken. See 
I 3th, Edit, Co. Lit. 4. a. Note 1.— The reaſonableneſs of taking jotereſt” for the uſe of money, and the advan= 
tages ariſing from it to a commercial nation, are explained; in 2 Bl. Com. 455. For the doctrine of uſury, 


what ſhall be deemed ſo, and the puniſhment for it, ſee Com. Dig. Bac. Abr. and Vin. Abr. tit. Uſury, alſo 


the caſes of the Earl of Cheſterfield and others v. anſſen; 2 Ve. 125. 1. 4th. 30 1. Leyd v. Williams, 3 Will. 
Rep. 250. Murray v. Harding, ibid. 390i Morriffet v. King, 2 Burr. 891. Abrahams and Bunn. 4 58. 7151 
| At what time intereſt ſhall commence on ſecurities, legacies, &c. See Com. Dig. Chancery (3. 8). 

(2) By the ſtatute 12 Car. 2. c. 13. 3. (confirmed by 13 Car. 2. c. 14.) which inflicts a pK IE of 201. 
and- impriſonment for half a year on ſcriveners, brokers, and others, who take more procuration money than 


five ſhillings for eviry 100. for a year. The ftatute 17 Geo. 3. e, 26, 8 8 allows Hrokers to take 10s. for the | 


load of every 1001. nere as the conſideration for an amnuity. 8 
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P. 64. are * made Bond 


b Te or aer e an as i fs 
ent or pet out ot [He For moneys or g cher good — 
4 48 * the fruit and ęffect af their purghate,, thall be void again 
%” ** es purchaſors, 565 10 much as then buy, and ngainſt all others 
| that, come in by or under them. i all-ſuchconveyances.as 
Je and upon good confideration, due not $0 be beth. 1 
accounted chien (1). For the better undes ing of 
which ſtatute, and the law in theſe, Enes, obſerve; that gonvey+ 
ances bond, .de are oppaſed to ſpch as are upon and With ay, 
5 truſt expr eſſe or implied: and good canfiderations. are te 3 g 
in the N80 to diſt nguiſh. from ſuch: as are not valuable, as 
nature, bloud, and 565 like (2). If one genvey land with a 
preſent ot future power of revocatian, or alteration, at his will that „ 
doth convey it; this ſhall be faid, ee Conveyance, as 0 
againſt him that ſhall. afterwans purchaſe this land; So that if c.. 42.3. 
one convey his land tothe uſe FL himſelf. for life, and after to | 
the uſe of divers of his bloud, with a future power, as after the 11 
| death of H. or after ſuch a day to xevoke it; and before the day 7 = | 
he ſell this land to a ſtranger for à valuable conſideration; in 1 
this caſe, the firſt deed mall be ſaid to he fraudulent and void, as N 
to him that ſhall purchaſe 155 land, to do him any hurt (3). 
And if one convey 2 5 with ſuch a power of revocation, and 
after, with an intent to defraud: a purchaſor, make a feoffment to 
a ſtranger. to extinguiſh the power, and after {ell the land for ya+ 
luable conſideration. to a ſtranger, in this caſe both the firſt and 
the ſecond deed, as to the purchaſes, ſhall be ſaid to be fraudu- 
lent, and cherefore void. And if there be grandfather, father; ce. 6. 7. 
and ſon, and the grandfather makes a leaſe for 100 years ta the 
father, and the father, to prevent the drowning of the leaſe. by 
the deſcent of the reverſion to him, doth aſſigne over the leaſe 
to certain friends of his, to the uſe of his ſon an infant under | | 
pretence to pay debts, the grandfather dieth, the father doth „ 
continue the occupation of the land, and maketh eſtates, and 
doth all acts as owner of the land, the ſon payeth no dehts, 
and the aflignment (albeit divers perſons of quality were named 
aſſignes) was delivered to one of the aſſignes of meang eſtate in 
private, and after the father doth ſell the land for valuable con- 
ſideration, in this caſe, this aſſignment ſhall be taken to be 
fraudulent and void as to the purchaſor. And if the father 
make a fraudulent conveyance, and after continue the occupation 
of the land, and it deſcend to the ſon after the father's death, 
and he ſell it for valuable confideration ; in this caſe, the pur- . 
chaſor may avoid the conveyance made by the father, as well 
as if it had been made by the ſon himſelf, and that, whether 
the ſon be privy to the conveyance made by the father, or 
not. And if the fraudulent conveyance be made to the King, 
yet it is void as to a purchaſor, as if it were made to a common. 
perſon. And therefore if there be tenant in taile, the remainder 
in taile, or in fee, and hs in the zünde. fer the te- 
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(1) Although they are e concealed, or-were ſecretly made, Cre. Fac. 45 4 1 

(2) Conſideration of blood, or natura affection, is a good conſideration: = not fuch a good conſideration 
as is intended by the ſtat. of 27 Eliz. for a valuable conſideration, as money, marriage, or the like, is the 
only good conſideration within that act, 3 Co. 83: b. ſee further Vin. Abr. tit. ration, 

(3) Every voluntary conveyance ſhall prima facie; be deemed fraudulent as to a purchaſer, 2 Lev. 147- 
1 Ca. Ch. 100. 217: for a conveyance with a power: of revocation, is in the ſame degree as a conyeyange by 
fraud, Me. 618. ſee fugther, how a power of revocation ſhall 3 deed ek and bow it * Mi ler 
ved to be executed, to make it ſo, Com. Dig. Covin, (B. 3): 


nant | 


Of ge D ju B] * b. 
t Intend wat =" 1 10055 via his bj 1 


vy, doth ſell his femainder 


by deed inrol et to 


ede the tenant in Wile doth ſell the land 


em 
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maß res very för ' confidefation, in this - eaſe - e To * 0 . ney 
5 7 chat — ain cegid cis deed t the King (1); Whereby Alle | nh A 
that's fraudulent eonveyanee within this y 85 4 


pp! of bargain” and ſale And ſo was it ruled y th 
Juſtice Hide in evidence to à jury a Amal, 
d'if- there be a teaſe for years, and the leffor Make a . 
frau 5 1 in fes; and then for gobd conſiderktio, 
rinkecth another deaſe to begin at the end of the former Teaſe; 
this conveyance:thall be void, as te the ſecond leſſee. And if 
A. make a Jeuſe to B. for ybars upon p cot fideration, and 
after he makeb ähôther leaſe 10 C. of the Bie thing, for the 
ſuame term, to begin at the ſame time, upon good an values 
confideration, and B.-doth not diſeover this, but drives this bat- 
geain with iC. und is witneſſe e "this ſecond Tedſe, and the firſt 
lleaſe is not excepted in the fecend leaſe; it ſcents in this cn 
. void 48"t6"C? And in all theſe and'fach —£” 
lte caſes, albeit the'purchaſor before he make his bargain haye ; 
notice of the fraudulent conveyance, yet ſhall he avoid its" 1 
he were ignorant of it (2) But ſueh conveyances and deeds 
made as before; ſhall never be ſaid t6-be fraudulent and vold, s 
againſt him that, ſhall have the thing afterwards, if he do not 
give a valuable conſideration for it. And therefore if one make 
& leaſe, that 'would”be: fraudulent and void as to ſuch a purchafor, 
to A. and after make another leaſt Bond Aale tc B. but — | 
any rent or ſine given for it; in this pate, t aſe 
not be ſaid to be fraudulent; Abs again! 
5 2 ee dn 'eok 


Bi. Ju 


6 — he . dete. - het is rest 175 mac Fri, 'of 1552 
poſe, and after he dothilevy" a fine accordingly ;' in this caſe this 
leaſe is good, and ſhall not be faid to be fraudufent and void bz 
this ſtatute, as againſt” the iſſue in taile. 80 If a man that 1 
ſomewhat fooliſh, and given to Waſte, be perfwaded to ſettle Bis 
lands upon ſome! of his friends, of purpoſe to” maintain himſelf 
with/it;\ and after ſome of his lewd: companions inveigle Him, 
andd get him for à ſmall ſum of money to conve vey it to them; 
in this caſe, the convtyance, firſt ade, shall not be fald to the 7 
fraudulent, as againſt theſe purchaſors; and therefore it is ; f 
againſt them (3). And if one, that hath” a tetim for ſix Panty 
if he live ſo long, make it away, and then he doth. forge ale 
for ninety yeats abſolutely ;- and after by indentute, rec iting 55 
forged 15 for valuable and eonſideration doth” dagen and 
ſell this: mn ge and * Bis fatereſt air che fan. to 4. bay in 
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(1) As n 3 0 the ftarute: 27 | ix, the coonczance of the weht the king, being with 
intent to deceive a purchaſor, 18 dire& PB the words and put view of that act, 11 C 74. b. | 
(2) A purchaſer for a valuable conſideration fhafl hold againſt a .priar voluntary ſettlement, though he had 
_ expreſs notice thereof at the time of his purchaſe; ſuch valuntary ſettlemefit being made id by 27 Elia. againſt a 
kung ny! with, or without notice. | OO or, BS or: Natice' {Cs Tonkin Nay Ennis. See alſo in. . 
a * 
I.) And the ſame ſtatute 2 Elz. c. an * party r privy, ta ſuch. lata conveyances 
23 hs whe bes in uſe, and $6. the TE: 15 on = abe. to the plejudice of ef par- 
chaſor, or his heirs, ſhall forfeit one TY 's value af We dun- cee one . to, the crown, and the 
other moiety to the party ee ot} ns ern 
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of debt and 
like duties. | 


* P. 66, 


P. 67. 


pluxchaſox ſhall have noth 


2. To deceive cre- 
ditors and o 


ers 
uch 


7 or, commodity, gut of land, made by fraud, or colluſion of truſt, 8 


07 (fla. 4 D 1 E p. 8 ee 
this caſe. it ſeems, that . firlteals 10 not t 1 Ua 
hing but the forged ben Abend . 
. A deed; alſo made of -aN y{;thingi with intent ander Du to Stat 3 H. 7. 
deceive and defeats ce ef juſt: debts and duties) d . 5 
void alſo a8 againſt ſuch petſons. For it ig provided tolthiis 2 _ 
purpoſe, „ by, other. Ratutes, that ll feoffmente, gifs 
ns alienations, bargains, and ;conyeyances' OF lands, tene! 
„ hereditaments, goods, and ghattells, of ahy tent profit, 


to him chat made the ſame, or otherwiſe, with: intent to hinder 
and delay, or era, or put, by.oreditors, r orhers of ther 
juſt. and lawfull. actions, ſuits, debts, accompts, damages. n 

mts 1 , hariots, ;; mortyaries, or reliefes, ſhall be 15 

me . G Gich . Walt po qu .dnd the | 


70 fn eh 1s. conyeyance NR he e as 01 1 my Dheatld 
have. relief upon this land by diſcent; and eſpecially when the 
conveyance is made after the ſuits begun; and more eſpecially 


when any judgement is had upon the ſuits -againſt him that 


doth make the deed. And ſo alſo is the law for gaods. And 


therefore if one be indebted. to 4..20/7. and. to B. 40 l. and be des 80.8 . 


Bro. Donne. 


poſſeſſed of goods to the value of 200. and A. ACh ſue the 20. lv. 
debtor for his 20 J. and, hanging this ſuit, the debtor ſecretly 5 


makes a generall deediof gift of all his chattels real and per- 


ſonal to B. in, fatisfation of his debt, and. yet doth afterwards 
continue the occupation, and uſe the goods as his own, and after 
A. getteth judgement and execution; in this caſe, the deed of 
gift to B. ſhall be ſaid to be fraudulent, and therefore void as 
againſt A. So if in this caſe he give all his goods to B. in ſa- 
tisfaction of his debt, and before any ſuit begun by A. with 
any expreſſe or implicite truſt, as to the intent that p. ſhalt be 


favourable to the debtor; or that if the debtor provide the mo- 


ney that he ſhall. have the goods again; or that he ſhall ſuffer 


the debtor ta enjoy and uſe the goods and pay him as he can; 
in theſe, and the like caſes, the deeds ſhall be ſaid to be fraudu- 


lent and void, for howſoever it be made upon good conſidera- 


tion, yet it is not made bond ide. So if one in conſideration of 


naturall affection, or for no conſideration, give all his goods to 


his child, or couſin, bond fide, this ſhall be a void deed as to the 

45 creditors. Er ſic de ſimilibur. So if one give all his goods and 
chattels to his executor in his life time by deed of gift, this 

hall be ſaid to be fraudulent, and ſhall be void as to creditors. 


And albeit thoſe to whom the deed of fraud is made, know no- 2 


8 * 


thing of the fraud, yet is * the deed fraudulent i in that caſe alſo, . 


as well as where they; are privie to it. If after a commiſſion-of c. 2. 25. 
| bankrupts be ſued out the debtor make a deed of gift of all 1 
his goods to one of his creditors in ſatisfaction of his THT” 


this caſe this deed ſhall be void, as W the reſt of the creditors 


and 


Dy therwo veſt of the eſ Tees» 
ar, aus. valuahile: —— mortga io Of 
Care in bes. term af Jaun. to B. upon cane tion. thapil, Ne L699 th ; 

a peur after, that he ſhall} recnter 7 B. doth e 
wih . chat be ſhall take the „ dee . : 9 
„ the money, and, R 

5 profits of ie key fer throe pf pong and In | FAT inde” 
ment is had againſt . R exer 1 og. 
 in'this'caſe-execution' ſhall: not he, made of, hip : 5 

deed of mortgage ſhall not bo ſaid) to be fraudplen 

cteditor: for when a conveyance is not fraudulent af f. 

5 d making af it, it Gall ere be ſeid to, be, Lraudt ler 
p< 9 ee © ct Fabuetd 
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9 ieee dre 
Mich, 19. EL. 6 Gabe of the fifth part of Hr 1 97 K. fl 
r off: ag ſixth Part, and M. cometh to A. to, Parts). | 
baer. after M. faith to, A. my counſel] tells me l * 5 0 9 
wy Fon ngleſſe B. joyn, and after B. doth grant à ren 
13ʃ. per annum out of this manpr, to Chet. 
heires of his body, in confi eratio ' natural attec & 
this was about 10 Jag. C. being then do; gut tar 
old). with proviſo, that 1 D. (hom B 1 men, 1 ten 
marry): grant to the ſaid C. the like reatof x5 and. far thi 
5 eſtate, out of 200. land by; the: year; of the Jand'gf N. the 
| 4 be void, and after the {aid A. baughe the Ach. —_ 
part of the ſaid manor, of B. and P. her huſband, being int "= 915 ert ni bo6g 
married, and after A. B. and H. her wy and: "being hg bo 8 cam 
| 22 # . in this caſe it; Was was ruled tha us SR ad "= A dw da 
8 1 Was not fraudulent and void. . If ONE doth bald + 19 3 $9 19 9 40% 
Ty eu heriot at the death of every one that Heth LILY =. Fr 
and he infedffe his: fon and heir in conſideration. of = : 
naturall affection, and marriage to bs. had between the fan; and - 
I. and the ſon {to prevent the dower of his intended wife dur- 
ing his fathers lieh m makes 4 leaſe for forty. years ..untg. his fa- 2 
ther, if his father live ſo long, and afterwards the TI El 
| had, the father payeth the rent, the ſon . doth, ſuit, 
for the land, and ſie: the father dieth; in this caſe, thi 
| ſhall not be ſaid to be fraudulent. as ta the lord to de © um | 
of his heriot, becauſe it was made to another end. _ 
Stat. 52 Hh. „ deed alſo made to defeat the King or other. Li 7 4 his 8 3. „ 
LIC Bren ſhall be void, as to à third. part of the thing con- of their Wn, | 
6:76. Li. veyed. And therefore, if any tenant that holdeth of the. _——_ 
de 4% or any 4 other Lord make a feoffment or other r x * P. 68. 
5 ws. * nig land, to defeat and defraud the King ot Lord of his ward. 
| ſhip, primer ſeiſin, or any qther benefit appointed Fl preſerye 
for the Lord by che ſtatutes of 32 and 34 H. 8. it f thall BE SHR 
as to a third part thereof againſt the King or other Lor 4 who 
ſhall notwithſtanding have the ir wardſbip Ig. e a8 10 . 
none ſuch were made. As if ſuch a tenant by deed enfeo bs 
| lineall or collaterall heire within age, or make a leaſe for life ; 
.the remainder to his hire, or N Fa in talle the remain- 5 
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1 But ir fa TRAP vb ber in its reales; ke! it may Fete good by\nyartnr 2* ood facto; as; bereza 
feen feoffment is made, and the feoffee makes a feoffment to another for à valuable conſideration, and. the 
fiſt feoffor does afterwards, for à valuable conſideration, make a ſecond feoffment; the feolfee of the ae 1 A - 


Hold in BORIS to the ſecond feoffee of the firft * 1 Sid. 1 460 Proders , Louian. << Weitz —ç 
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6. Where a dee 
d in its creat on 
may become void by 


matter ex pof facto. A 
And what will make writing new letters upon the old, in 27 materiall place or part f. org 


net they ure ko hape of and by 


ner” 8 


Coney it to thoſe i he ſhalt app 
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95 hacks l Tollet en ben I hacks | 


1 reinfeolfe His eite zt his "Fol: e or mae e None 1 
yment Uk his debts; or prete tf his Wife andichil-. "Me? tg, 


® wk Jae df infepfft another to tlie intent chat he ſhalt take the & 


profits. till he have an heire male, and chen to reinfroffe Him 2 2 
| theſe ate fraudulent aud wolcl, as 10 4 third part hn 
land, and as againſt Ks King of othet kg, in reſpe@ of . 4 
the land.” Bur"ho:conveyance \ . 
in theſe caſes ſhall be ſaid to be fraudulent and ſo void for two 
parts of the land. And if one make foöffment of land to W 
6 Heil his heir Tor and their heires, for money or otheriva=. 1 
luable 66nfiderdtfor this” '(hall ft be faid to be a fraudulent 
conveyance of any part. t. Ss if ſueh a joyntenant make — 


ment of His moiety 0 a ſtrang ger. T And in caſes where th t Dyer a. ; 
feoffment is, fraudulent for a third part as before, if the feoffee 


dye or make a feoffment over Sand fide | before the death of the ps | 
ariceſtor;"if theſe” caſes the deed is become godd again and 
the colluſion gone. If a maß fof fear of debis convey his lands Dyer #68, 4 


to friends, with condition that upon payment f 10“. den dt! e 
oint, in this caſe the con- . 


veyance ſhall not be ſaid to be fraudulent as to the King or 


Lord, for it was done to another end, and therefore it is àa gooi 


eonveyance againft all r men but, the creditors (1). Where deede 
ſhall be void in part or in all, for want of inrollt ent, ws. 
ment, very, of 'feifin; or the like ſee afterwards. 
If a deed that ! is well and ſufficiently made in its creation; hab . ie 37. 
ered by raſure, interlining addition, drawing; 59. 46%½%% 


be afterwards alte $9. g dg. 
a line through the 0 80 (though they be ftill-legible)-or by :: 143. 


ſuch a deed void or in ſh g leaſe 27, 
= of it, as if it be'in'a deed of grant, in the name of the gran- f 


1. By raſure. 


P. 69. 


6 


advantage, yet the deed is hereby bee 


tor, grantee, or in the thing | granted, or in the limitation of Bro, fit *. 
the' eſtate, or if it be 1 in an obligation, When the word [heires] 
ſhall be inſerted, or the ſumme increaſed; or in the date of 
either, or the like; be the ſame either by the party himſelf 
that hath the property of the deed; of any other whomſoever; 
except it be by him that is bound by the deed, and be the ſame 
with or without the conſent of him to whom it is made or doth 
belong, in this caſe, and by either of theſe ee! the ons hath 
loſt its force and is become void (2), © ol 9 ie nd nt 

And if the alteration be made by the party himſelf char 


3 owneth the deed, albeit it be in a place not materiall, and that 1 00652 


it tend to the advantage of the other party, and his own diſ- 
8 But if the 


alteration be made by the party himſelf that is bount by the | 


deed in any material £4 immateriall part thereof; or if a 2 
without the privity or conſent of the owner of the deed f 
make any ſuch alteration in any part of a deed not materiall; as 


if it be a deed of a grant containing a leaſe for years, and there 


be inſerted between ¶ To have and to hold] and for thirty years] 
| theſe words [from' henceforts; 5] vn if it "O08 an 5" "(pre and 


than . FFY 4 
P43 


— — 


2 


Aa * 
Lf 
” * 4 — Ä 


— 


(1) F ölen conveyances and Bu are oy void againſt NI = REN and walt bind the 


parties themſelves and their repreſentatives. Crs. "Fac 270. See further as to the conſtruction of the ſtatute 
reſpecting fraudulent conveyances and gifts as to purchaſors and creditors, and the caſes determined under 


them both in the courts of Law and Equity, in Bac. Abr. Fraud (C.) Com. Dig. Covin (B. 2. 5 
2) A. and B. ſealed and delive red a bond to C. and aſter, the name and addition of D. was interlined, 91 


b Ro, and. delivered the Veen with the conſent of all parties; held to be a good obli ligation of all 


there 


3 . by -whomſoevet 
s kate obſerved; chat then a raſure, c. is moſt Gangetous, and tho 


127. 1b. 


1 
4 


here be een ee roblig 0; A is N preftntts theſe nz agb yo 
words et executores meos] i both which caſes thoſe: words are 
needle! and without any fruit at all; Bereby the deed! is not 
hurt, but it e maineth good notwithſtanding.” But if the alte“ 
11 ration be before the delivery of the deed; be it whatſoever, or 
ver, it will not hurt the deed. And herein it muſt bo 


Perk. 129. 


deed thereby moſt fulpicious,' When it is in 4 deed poll, ang 

there is but one: part of the desde; and when che raſure or ther 
alteration is in any material peer the Sidppand: e + : 

© Alteration males to the advantage | 
diesc, and to: the diſadvantage of thi ober — 2430 its: pry 
; when there doth appear ſome other thing to be written be 


ü _ 
55 und when there is no other part of the deed, recitall, de — 
| Fer other matter to which this may be compared, and that may 17600 


E 83. 


/ 


Perk, Sect. 


make it appear to be before che delivery; and when there be 

other parts of the deed, or other matters whereunto this being 
compared doth not agree in that part wherein the 8 T 

and when the deed hath been in the ſmoke, or any ſuch like 

cel per means hath been uſed to cover the alteration. And — rr 

Lit, 243. ip the matter was anciently uſed to be tried by. the Sides: 3 0 nou 15 

the view of the deed but it is now uſed to be tied b 

Joe, whether the raſure, or other alteration,” were Helis: ths 4 io Kaige 
delivery of the deed or not (i). rl To ne 


Die . AT after the ſcaling, delivery Hands bertel hf: A desc, 2 by a pop 


— he Lende hereof happen to be broken off, or to be utterly de: defacing of the ſeal, 

212. faced, ſo that no ſign or print thereof can be ſeen, ot it ap- 1 
*peareth to have been broken off and it is glued, or the wax new 
ated and ſet on again, or the labell of the deed. hath been bro- 
| ken off from the-deed, and is ſewed on again, or the deed is 
new ſealed with other wax ; be the ſame by whatſoever means, 
or Wwhomſoever, unleſſe it be by him and his means that is bound 
by the deed; in theſe caſes, and by either of theſe means, the 
deed is become void. But if any piece of the ſeal remain fixed 
to the deed, and there be any print left upon that piece, the 
deed doth continue good; And if after à ſeale of a deed be 

broken off, the. party that ſealed it, do ſeale and deliver * it de * P. 


novo ; by this means, it ſeems the deed is become good again «15:4 


135. A 


= 


: Ei And if 4 deed be delivered up to the party that is bound by it 8 or 


zncelled and it be ſo; or if he that hath the deed doth by cancellingo ir 

1 agreement between him and che other cancell the deed; by 

either of theſe means the deed is become void. But if an 

obligee deliver up an obligation to be cancelled, and the obligor 

do not afterwards cancell it; but the obligee happen to get it 
again into his hands and ſue the obligor upon it, the obligor 

-- hath not or les to my 275 for e deed. remains nie in 
force (3) 1 e | a ie ES 7 e, hs I 
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(1) When A lawful deed i is py 1 it . May "the © biker way plead non 7 factum; becauſe, 


at the time of the plea, it is not his deed, 11 Cu. 27. A. ' See furehierli in what caſes raſure, or interlining, will 


vitiate a deed, Vin. Abr. Faits (T.) Com. Dig. Fait (F. 1.) Roll: A0. 8. Faits Cr. U.) 

(2) It ſoimn i in a ſeveral. deed, if the ſeal of one of the. parties is broken 77 it does n 1 vitiate the deed as 
to the others, though it is otherwiſe, if the. deed was joint, Cro. Elix. 408. 2 Lev. 220. pon proof made how 
the ſeal was broken off, the deed admitted to guide the uſes of a 22 Latch 226. Where the ſeal is 
broken off, non oft fadtum is a good plea, 5 Co. 119. b. See further Com. Dig. Fait F. 2.) Vin. Abr. Faits 


(X.) 5 


(3) See agcordingly Oro. Eliz. 483. and farther as to the effect of f cancelled deeds at Tour. where they ſhall 


de relieved. againſt in equity; and what remedy may be had a . 5 perſons cancel li ing or deſtroying deeds, 


Vin. Abr. Faits (X. 2. 3. 4). Aﬀignment by commiſſioners of bankrupt to three, that being cancelled, and 


another made to two of . the N che firſt does not alter the property. 2 Leu. 113. 


1 | | | #1 And 


Agreement, 


a court, 


Vacat of a deed, 


7. When and where 


a deed may be good. 


in part and void 
in part. Or good 


againſt one perſon yoid- 
and void againſt 


83 or hot, 


= when they 


8 1 
5 tion be made to x feme covert, and her. hu 
in all thieſe caſes. the deed is become. Void. | poet Jaw 
of other deeds:in-divers::ſuch like caſes. But the party bonf 
by the dech may not in theſe caſes. 
deed, And in theſe caſts wllen the 
agreement made tlie deed g 
diſagreement make it vad: 5 


N . 


ts  dnemes Sadie abligstien be Aeli, od 
to be delivered to the obligee on certain condi 


EY 
&/ * 
Wy 


d 8 195 1 
itions; ot to a 


. toi the uſe of the obligee, and hen this. is after tendered to 
h refuſe it and dildgree te its rnit an obig: 


it is when it 


it doth appear 
For the anſwer of this queſtion theſe! A e myſt be. ohr 


Fate fi 1. When a deed is yaid 4b initia, and hen it doth be- 23 
come void by matter ex poſt faite. , 2. When the deed Which is 


confiſt of ſeveral clauſes : and When it doth 
_ clauſes, when the ſeveral clauſes: are abſolute and diſtinct, and 
are deverall, and yet the one hath dependency upon 
the other. For if any of tlie covenants of an indenture, or, , 


he dot! 


55-4434 


* * 


he cannot afterwards. b his 
4 d when. once,” by-xefuſell, and.di * 
ügreement he hath made the deed. void. delcanget by sgreemę 
or acoeptance afterwards make it. g 
5. By jndgwent of A deed alſo gooc 
80 AVOIC 


046. Mob: ad aul 7 
ginal - eredtion, wa be | 
by Locher and order of a,court ;, and 0 

uſually done in the Starre Chamber, and in the Chancery s 196 
ppeareth that the deed Was ohtaine by ame 
fraud, force, circumvention, or ſuch like . praftiſs be; Ahn | 
to be forged, or the like. 


afterw 


Ih ob tx; 


. 
- 


1 1490. 941 Fit 7 FOTO 


in part from the beginning, is entire, and when it doth 
t of feverall 


conditions of an obligation be againſt: law and the! reſt 


covenants or conditions be good and lawfull.;. in this caſe -thoſe 


that are againſt law, and the deed as to that part, are void abi nin 
tio; and the reſt, and the deed as for that 8 ats. N 5 ie. | 


So if phe diſtinct e my 


bolt an iterate man ſcale 9 1 che hg» 3 in 1 = — 


this bo a good deed, fur that which Was read, and void for the 


reſt ab inicio. 


initio. 


But if an obligation be for 201. and it be read to 
the obligor an Fe al 204. this is wid for he whole ab 


* 


0e 3.80. 8. N 


129. Dier 5. 


e r 


F: bon Ga 
5 5 n 1 
Kt rer 


Crom. ſur, 
ards 2 —. 


Fait 38. 


ales 


Co. rr, 27. 
14 Hl. 3. 77 
28. 29. 


If a deed be read: as containing che bc * an eſtate © Co. . 
taile, and a letter of atturney to give livery of ſeiſin, and in that 5 77 2 7 35 
ſenſe the party doth ſeale it, and in truth it is a feoffment and 
conveyance of: an eſtate in fee ſumple; in this caſe, albeit the 


letter of atturney were truly read, y 
ence on the eſtate, it is void for all. 


t. t. becauſe. i it hath depentl- 


nts 


If a man be indebted to me 20/7. oy a . 100 op 
an obligation, and he pay me this 20 J. and 1 am to make a 
releaſe for it, and the intendment of the releaſe is no more; 
and it is io read to me being an illiterate man, but in truth it is 
a general releaſe; in this caſe it ſeems it is good for fo much as 


it is intended and was declared, and void for the reſt. 


Co. In, 28, : 


Fitz. Feotf : 
8 and 
Faits. 57. 

47 E. 3. 3. 


ma 


If the condition of an obligation be altered by: raſure, Ge. bie 2 
dhe obligation alſo is hereby become void, becauſe the condi-  _ 
tion and obligation are one deed ; but if the raſure, Cc. be in 
the defeaſance of an obligation, this will nat make the oblige 8 5 


_ tion void. 
Ik a deed contain divers diſtinct and abſolute covenants, and TT 8. 25 


any of theſe c covenants be Atcred I. Aachen eee ra- e 1.22, 


* 
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"Wa or "OR like; by U this means ; thewhole ade, and not that part 
onely, is become void. . 

_ +; If there be divers W — Ge. named i in * AY 5 

„ and one of them onely do ſeal the deed, this is a good deed as 1 8 
n doth ſeal, and void as to all the reſt that do. 1 
- not. ſeal; Andit divers enter into-covenants. by a deed ſeveral - 
I and "he ſeal of one of them is broken. from. thaixleed 3 f in 6 
this caſe the deed is good ſtill as to all the reſt, but void as to 
him. But if an obligation, or the covenants of a deed, be joynt 

and not ſeveral ; or joynt and ſeveral, and the ſeal of one of the 
e or covenanters is broken; or the obligation, or cove- 
nants, be 3 by raſure or the like; hereby che whole deedd 

18 COI þ 4 e r 1 


rr "TFT be bound jo-an obligation 408 Monk: and L, this deed 
'* is void as 10 the Monk but good as to. T. 8. 80 if a Monk and 


I be hound to another; this ! is good as againſt me, 1 oid as 
| againſt the Monk, And ſo it is in caſe of a grant. T 
de. By a power of revocation, or a condition, a deed may — 


| — Leak's void: in part and continue in his force for another part. ma 


«Fai. ledged the 26th. day of May, and the conuſee make a releaſe of 


Numb. 13. therefore it ſeems in the uſual caſe where a deed is made —_— 
condition, | That if ſuch a thing be or be not done, the 
deed ſhall be void, or theſe preſents ſhall be void; that 5 
theſe caſes the whole deed and all the covenants therein con- 
tained are void: But if the frame of the condition be, that 
upon ſuch a thing to be, or not to be done, it ſhall: be lawful 
for the feoffor, leſſor, &c. to re- enter, or that the demiſe: —_— 
be void, without more words; in theſe caſes: the eſtate ene, 2 s 
ms thoſe covenants that are incident thereunto, as for quiet 
enjoying and the like, and the deed as to * that part: onely is *P, 2 
void: and for other covenants. that are collateral, and have no | 
dependence. upon the eſtate, that part of the deed doth remain 
in force and is good ſtill; for a man may grant two acres upon 
condition to re- enter into one of them. fa it be intended that 
the. whole deed ſhall be void, the beſt way is to uſe theſe words, 
Pen theſe. preſents,. and ery! thing t ren. eri n 
zutterly void. 
co. ». 4, 5. All deeds do take effect Cond thaodfors len abs, to, 8. Howand to what 
5 15 the time, not of their date, but of their delivery: and this is fe e m_ 
Dier 307. always preſumed to be the time of their date, unleſs the con- when it ſhall begin 
mens trary do appear. And hence it is, That if a ſtatute be acknoy- to take effect. 


1 1 — ” 
5 at 
— —ũ——— — 


hy 3 e dated . 25th. day, and deliver it the 27th. day; 
by this releaſe the ſtatute. is . And that if the de- 
Canes of a ſtatute do bear date before, and the delivery of it 
de after, the ſtatute; the conuſor may ſhew this, ns :take 
advantage of it in avoidance of the ſtatute, - And that if a writ- 
ing be dated in the minority of an infant, and be ſealed and 
delivered by him when he is of full age, this is a good 
_ deed and will bind him. And that if a releaſe” be ſuppoſed to 
be made by a huſband to barre a duty due to the _—_— Xt. -: 
be dated ns the coverture). bus in amath is (uledand de. 
| | livered by the huſband” before the coverture; this, ſhall not 
_- barre: the wife: the time therefore of delivery of a "deed is 
0 wy. material in all theſe and the like caſes, and this is always to 
be tryed by a jury. And hence it is alſo, that if the next. 0 
ſentation to a church be granted to two ſeveral perſons, by - 
= "= ys of ſeveral dates, and the deed that beareth the | 1 Red 
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ut date we Ay Send in this ak f 8 n this 4 
is made, ſhall have the reſentation, 5 Fe the other, whoſe 
© deed albeit it be dated fifft yet is delivered laſt. And hende it 0 


FE 


| ; is alſo, that if a leaſe be made for years, to begin from hence- * oy 


forth; r 2 confettione preſentium, or 4 die confeFionis ; this 

eaſe hall be faid to begin from the time of. the iſt ROY; 
and not from the time of the date. 1 
ds have a kind of Abouble l 28. in Gale 8 
of a delivery as an eſcrow, there they ſhall take effect from, 2 f 6. 
and have relation to, the time of the firſt delivery, or not, wt res Flo. 344: 
valeur: for if relation may hurt, and for ſome cauſe make void | 
the deed, (as in Tome caſes it may.) there it ſhall not relate. 
But if relation may help it, as in caſe where a feme ſole deli- 
ver an eſcrow, and before the ſecond. delivery ſhe is married, or 
dyeth; in this Eaſe, if there were not a relation; the oo. 
ould be void, and therefore in this caſe it ſhall relate (1); 8 
if one diſſeiſe me of two acres of land in D. and I GD to 
him all my right in my lands in P. and deliver it to an eſtranger NG 1 ae 
as an eſcrow, &c. until a time, and before that time he difleiſe - 
me of another acre there; in this caſe. this releaſe ſhall not by 


* p. 73. relation extend to this other acre to barre me * of that alſo. 


But as to collateral acts there ſhall be no relation at all in this 
caſe; © And therefore if the obligee releaſe before the ſecond 
delivery, the releaſe is void, and will not barre. the Py obliges 


of the fruit of his obligation (2). 


„ When and where If a man that is party or privy in Mate" or intereſt, or one Co. 10, 92. 


a deed muſt be that doth juſtifie in the right of one that is ſuch a party or 2 oe 


ſhewed in court. 
og it Privy, ſhall plead a deed in any court; although he 2 but 3 
ſhall N parcel of *s original eſtate, 15 in this Kay i he muſt ſhew 5:a. 1 
And who may take the original deed to the court: and the reaſon of this is, to 
part of the deed (the tryal whereof belong- 
eth toi the Judges) may approve it ſelf; z. e. that it may be 
ſeen whether a5 compoſition of words be ſufficient in law or 
not; and then that it may appear whether the eſtate be with 
eondition: limitation, or with power of revocation, Cc. to 
the end that if there be any ſuch thing in it, and there be no 
other part of it, the other party may take advantage of it ; and 
- then that it 'may appear to be without raſure, or interlining, 
and the like; and alſo that it may appear to be well ſealed and 
delivered, (the tryal whereof doth now belong to the country.) 
But ſtrangers to eſtate, that are neither parties nor privies, 
ſhall not be compelled to ſhew the deed, tho they make uſe of 
it (3). And when'a deed is thus ſhewed in court, it muſt re- 
main in that court, all the term wherein it is (hewed, in the 
cuſtody of the cuſtos brevium ; and at the end of the term, if 


un Lad be not denied, the law doth adj udge the ions of 


Y . 
r 

_— ” 
** 


88 * 
— _- — 1 * —_— — 


(i) See accordingly. Gn v. weten Cre. Blix. 446. 'So alſo it is of a deed of Et CIR and letter of 
attorney therein to make Jivery, by a man ſane memoriæ, which is delivered by the attorney when the feoffor 
is non compos mentis, yet it is good, becauſe it hath relation to the authority before. 

(2) In what cafes ſubſequent acts ſhall bind by reaſon of their relation to precedent ones, ſee Vi n. Abr. 
Deeds (O.) Relation (E.) Com. Dig. Bargain and Sale (B. q.) Confirmation (D. 5.) | 

(3) See fully in what caſes it is neceſſary to ſhew the deed or not, Com. Dig. Pleader (O. JP.) Wilf. 
Rep. 1 vol. part 1. p. 12 1. 2 vol. p. 1. Vin. Abr. Faits (M. a.) But in caſes of great and notorious extremity, 


which have occaſioned the deſtruction of the deed, as 75 caſualty of fire; in that caſe, he who ſuffers ſo great 


a loſs, may be permitted upon the general iſſue to prove the deed in evidence to the jury by witneſſes, in order 
that affliction may not be added to affliction. 10 Co. 92. b. The evidence on a caſual deſtruction of a deed, is 
the ſame in a Court of Equity, as in a Court of Law. 1 7 of 235. In what caſes relief was be 0 in equity 


on the deſtruction or loſs of a deed, fee 1 Veſ. 392. 
the 


/ 


0 4 1 D E E D. 5 8 ml. 


| dhe n to Whom it doth helcing: - But if tha deeds! ho . 
"denied, then it is to be kept there until it be determined.) Alſo 
wen a deed: is ſhewed in court, the adverſe! p 8 may take 
any advantage by it that it will afford him; as if a offinent me 

; "0M mage: by deed poll on condition, and the feoffee doth break the 
lition, and the feoffor doth; enter, and the feoffee doth: ſue 0 
1 this, anal naked. his. title by: that deed: on feoffee may take 
_ advantage 'of the condition. 2 36 254 $303 xe 9 1 + | 2 
va us. Any man that hath . to uſe or plead a deed, may 1 p 1 

E. „ for forth the delivery thereof to be at an W. — — the date of livered at another | 
the deed; and in ſome caſes he muſt do fo „ if he will have any time, or in another 

5533 advantage by it. As if he plead a releaſe to an obligation, and | rail TT 

5. £98 BY de late before the obligation in this caſe he muſt 
averre that it was delivered after, or it will not avail him. But 
a man may not in pleading ſet forth the delivery of a deed to 
be before the date of the deed. And yet if it be ſo that Aa 
deed be dated after the time of the delivery of it, the deed is 
; and therefore if he that doth uſe ſuch a deed do plead and 
ſet it forth as a deed made before the time of the delivery, and 
: ths party that made it plead Non eft fafum to the deed, a jury 
the tryal may find the truth of the caſe : but if he om Hoppe, - 
k eadiog ſet forth the deed to be delivered before the time of 5 
the date, then the jury is concluded as, well * as the party * P. 7 4: 
bhauimſelf; for a jury is eſtopped to find any thing contrary to that 
nH.61, which is e admitted in the record. In debt brought 
by an executor, the defendant pleaded the releaſe of the teſta- 
tor, which did bear date after death of the teſtator, but he 
dic averre the delivery of it in the life time of the teſtator and 
itte court did not allow of this plea. | | 
co. er Sometimes antiquity added the place where the deeds wers 
. made, as datum apud B. and this was in diſadvantage of him | x 
to whom the deed was made; for if the deed be in general, ” 
and without this addition, he may alledge the deed to, be made 
Co, fuer where he will. An obligation made beyond the ſeas may be 
| " ſued here in England in what place the obligee will, and if it 
bear date at Burdeux in France, it may be alledged to be — 
made in quodam loco vocat. Burdeux in ; See in 1ſington in 1 
the county of Middleſex, and there it ſhall be tryed : for whe- 

ther there be ſuch | a place in Mington or not, it is not traver- 

fable in that caſe. | 

Non eft fackum is an anſwer to a declaration, whereby a a man Non of fattum ; 
denieth that to be his deed whereupon he is impleaded. e e 
If any deed or writing be uſed againſt a man in 800 court, to a dead, or not. 

and it want writing, ſealing, or delivery, or it be not ſealed, 

written, and delivered as before is ſet forth, the party that is 
ſued upon it, or againſt whom it is pleaded, may plead this plea 

to it. So alſo if a deed by any alteration of raſure, &c. be- 

come yoid ; in this caſe the party may plead this plea to avoid 

it. So alſo. where a deed doth become void or loſe its virtue 

by the not reading, or not true reading of it to an illiterate 
man, or by refuſal or diſagreement, as in the caſes before, the 

party may plead this plea to ayoid it. But in all caſes where 

the deed is voidable, and ſo remaineth at the time of the pleading; 

as if an infant, or man of full age by dureſs, ſeal and deliver 
a deed ; or if an obligation be well ſealed and delivered by two, 

and the deed be joint, and the obligee ſue one of them; in theſe 

3 like . the bound N 1 deed may not * 
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REO And i in tho ee ets pres X a recitall, 1. 50 4 Hen 0 
aan exception contained : but all theſe are not eſſential parts _ ; 
a2 a deed; foradeed may be good, albeit 1 it haye not all 1 parts, 
3 it be not fo mall and orderly drawn and made. 
rod _ i remiffes of a deed are all the foreparts of the deed 1. Premiſſes, 
8 5 5 je Habendum. And yet this word is ſometimes taken for Vis. 
low. 196. the thing demiſed, or granted, by the deed. And the office of this 1 
part of the deed. is rightly to name the grantor and grantee, | 
and to comprehend the certainty of the thing granted, either by 
expreſſe words, or by that Which by reference may be hl 
duced to a certainty, and the exception, or thing, to be enge 5 
if there be any. And, in this part of the deed is the recit Leit 
there be any in the 800 for 85 moſt part contained. 1 
in alſo is ſometimes ough improperly) ſet down the eſtate, 
Co. ber The Habendum of p deed, is that part of the deed which, . Eabendun; 
15.679. doth begin with, ts have and 40 bed. And this doth properly Bi 
ſucceed 'the premiſſes. And the office, hereof, is to. ſet 5 K. h 
again the name of the Srantee, the eſtat that is to be 
and limited, or the time that the 1 9 ſia Il have! in th 3 
granted or demiſed, and to what. ule... ./ And herein alſo It 
ſometimes, though needleſly, ſet down « a 7 8 o 
But the deed that doth uſually confiſt of all t „ may hoes - a is 0 
be good notwithſtanding ſome of them L, 8 91 Jet be gg „ 
not ſo formally made. For an eſtate. may be made by a deed, 178 f, WA 
without any Habendum at all. 'As if one give. or grant Ls to ſes or in the Haben- 
another and his heires, without any more words; in the deed ; dun: 
or if one give or grant land to another, and limit no eſtate, 
without any Habendum in che deed, and ſeale and deliver this 
| _=_ and hats livery accordingly ; ; In both theſe e caſes the deed. 
| is good, and in the firſt caſe an eftate'in. fee f fm ole is 1 and 85 
in the laſt caſe an eſtate for life is made. AT, th e name f 1 en $128 W .; 
the grantee be not contained in the remiſs, yet if it be in 


4 


CEE. 


the Habendum, it may be good cnopgh $6 As if one give o. 8 4 * 
grant land, Hubendum to B. and his eires, and he is not 10 


named in the premiſſes, yet this is a good deed to make an eſt ate 

in tee fimple. And yet if the thing granted be only in the 

Habendum, and not in the premiſſes of a the deed, the deed * pus * 3 g 
Plow. 152. will not paſs it. And ther OTE, if a man Trant, black acre only, e e 1 
bebe, in the premiſſes of a deed, Habendum black acre and white +»: [vu 8 555 

„ acre; white acre. will not paſs by this-deed- But if the*thihg, - Sn 8 5 
newly added, be implied in the thing Stänted by the Pterii r 8 


5 Ie rv? 3! 139% 92 


of the deed, A8 being an' incident e ot otherwi FN 12 116 A811. 5 ö 
it be the fame: . 1 . in Abet worde ouly is 5 5 5 
1 — 932 221 200 Yo 
— — e r 


0 1) One who is nat BIR in the . jo Spar LES an 5 in tuner, b e 
the Habendum, 2 Roll. Abr. 68. Hob. 313. In 3 Leon. Ca: 60. it is ſaid, that the Haben thi 
duce one who is a ſtranger to the premiles to take as grantee, but he. may "tn by ak een 75 
N in 8 Abr. Faits (C. a). | 

„ | _ theſe 


ok & ion * D E E D. 8 


theſe caſes | the DT and the Ba may ſtand as. 
As if one grant a manor, Habendum the 5:8 5h with the ad- 
vowſon aj pendant to the manor; or if one grant a reverſion 
af land, by the name of a reverſion,” in the premiſes, Hahen- 
dum the land itſelf; in both theſe go, the deed. is good, and 
the advowſon, d- reverſion,” will paſe. 80 alſo if livery. of 
ſeiſin be made of the thing newly added, in this caſe. perhaps 
it might paſs by the livery; and if the thin 5. granted be left 
out in all, or in part, in the Habendum, yet the grant is good. 
And therefore if one grant land to A. Habendum to A. his 
beires, Ge. or if one grant white acre and black acre to A. 
Habendum white acre to A. and omit black acre; yet theſe 
deeds are good, and all that is contained in the premiſſes of 
the deed doth paſs in both caſes.” And if a feoffment be made Lit, z, Co. 
to one, Haben dum to him and his heirs, without the word Cs. 6 
; aflignes ; this is a good feoffment, and the eſtate thereby made Jermes {0 
18 alſignable: : as where a leaſe. is made to one his executors and A.-. 
adminiſtrators, without the word afſignes, this is a good leaſes 
5 and aſſignable. 'So if one grant land to A. Habendum. to him 
for one | ory years ; or Habendum to him and his aſſignes for 
one hundred years; , theſe. are as good leaſes as the leaſe that is 
made by theſe words Habendum to A. his executors, adminiſ- 
trators, and aſſignes, for one hundred years. So if a leaſe- of 
land be made to A. Habendum the land to him and his heirs 
for one hundred years, this is a. good Habendum, and the word 
| [heirs] is void, and it ſhall. go to his executors, Sc. As 
alſo where land is granted to A. Habendum to him and his ſuc-: 
ceſſors for one hundred years; this is a good leaſe, and the 
word [ſucceſſors] void, for it ſhall go to executors, &c. And 
if a leaſe be made Habendum for years, and ſay not how many 
years, this is a yy ood Habendum, and a leaſe for two years 45 
3. Recitall. Quid, A recitall is . ſetting done or report of Twething done 


i boob „ before (2)- 
4. Wbere it is needl· When a man is to take any new eſtate from the King of 2 3 
foll; or not. thing whereof there is any eſtate in being, there the former Der 27. 


eſtate if it be good and of record, muſt be rehearſed and recit- 

ed in the deed, or elſe the ſecond grant will not be good (3). 
But in caſe of a common perſon . needs no ſuch recitall; 
neither When a man is to derive an eſtate out of a former, or 
aſſign over a term of years, is it needfull there ſhould be wy 

recitall of the former eſtate in being. 

5. W here miſrect- If one recite or rehearſe an eſtate made for term of years, and c 4. 
deed ; or no, * then after grant over that term to another, and miſtake in 

* P. 5 the recall; this miſtake nas * make all void (4). As if a firs. 


k " —_ 
* 


* —— 


(1) See further as to the | cd and 3 * the Habendum ; Com, Die. Faits (E. 9. ö and how far 
the Habendum may enlarge, or abridge, explain, or qualify, the premiſes. Lilly's — 21 5. Co. Lit. 
183. 299. 2. Vin. Abr. Grants from (I. a), to (N. a). 8 
(2) Recital of itſelf is nothing, but being joined, and conſidered with the reſt of the dead. is adit + 
per Clinch, 1 Leon. 122. A recital is not a neceſſary part of a deed, either in law or equity. —It may be made b 
uſe of to explain a doubt of the intention and meaning of the parties, but it hath no effect, or operation: 
3 Chan, Ca. 101. A recital is not concluſive, becauſe it is no direct affirmation : Co. Lit. 352. b. It is ſaid 
covenant will lie upon a recital, ſee Graves v. White. 2 Eg. Ca. Abr. Portions (C). But recitals. ſhall net 
make an eſtoppel, for they are not material. Finch's Law 33. 

(3) For the doctrine of grants by the King, and when they ſhall be cohd or void, ſee V n. Wr. Prerogative 
of he King (G. b. 2). Ce. In what caſes falſe recital ſhall make them void, ibid (Q. b.) When a recital | 
is neceffary in them ibid, (Q. b. 2.) and further in Bac. Abr. Prerogative (F). 

(4) If a leaſe is miſwoited. and then the land comprized in it is granted, Habendum for twenty-one y ears 
after the expiration of that leaſe : itis a good grant for twenty-one years after the es gas of the 9 aſe 3 
notwithſtanding the miſrecital. 1 Lev. 235. 


facias 


: * 
* . 
„ 
3 


lex iy A debt, and he "A cok TI 1 
20 the 8 Ra a tertu of years, and doth ſuppoſe it 
to begin 1 Man, 2 Fac. when in truth it doth begin the 29th. 
of "Auguf, and then ſell the ſame term; in this cafe this Tate 
is void. But if he add withall theſe words in the deed [and 
all the intereſt that the defendant had in the land]; or if he 
make ale of it for a certain number of years only; this grant. 
he be good notwithſtanding the miſrecitall; 
deer If one recite a former leaſe to be made fuch a uy! to J. F. 
aud then make anew leaſe to begin after the end of the former 
hs | leaſe, and miſtake” the date of the old leaſe'; 4 in this Caſe the 
| ' deed is good notwithſtanding this miſtake. ' P 
21.7.3, If one grant a reverſion, . and in reciting the Jae in oel. 
"es. Grant. Gon miſtake the date of it han aro recite all the reſt truly; 
this will not hurt the grant. No more than where a man doth 
recite that ſuch land came to him by forfeiture, and then doth 
rant it by name; for in this caſe albeit it did not come to him 
F£ forfeiture but by ſurrender, ! yet this miſtake will not hurt. 
. Kite yet in"eaſe of a0 King nch a miſrecitall may make the 
grake wic 213 40 2 
| Diego, I I grant to I. S. all che td in Date AER T purchased 
n 3 from J. D. or which came unto me by deſcent from J. D. or I 
give all my goods to J. S. Which I Rave as executor to 7. D. 
and in truth I have no ſuch lands, or goods, but Thad them by 
ſome other means, or of ſome other eon in theſe caſes, and - 
bythis miſtake, the deed is void. But if I grant to J. S. all my 
lands in Dale by name, as White acre, which” I purchaſed of 
J. D. and in truth I did purchaſe them of another, in this caſe 
this miſtake will not hurt the deed. 80 if 1 grant twenty 
load of wood in Dale, in the great wood which I had of the 
rant of my father, and in truth I had it not of the grant of 1 my 
= but of the grant of another, in this caſe the grant 1s 
good (1). But 1 matter oy more in Grant Numb. 4. 
7 Yap 
| Plow. 362. 2 A ee ixception, is a * ads? of a ad eb) hb! Keoflbt, 6 88 7 
Pei ed donor, grantor, leſſor, &. doth except erhlt out of that 2. 
Gig which he had granted before by the deed (2). And this doth 
Lic. 47- moſt commonly and prope perly fucceed the ſetting down of the 
things granted, and is made by one of theſe words except, 
pPræter, ſalvo, fi non, or ſuch like. And hereby the thing ex- 
cepted is exempted,” and doth not paſs by the grant, neither is 
it parcell of the thing bs as if a manor. be granted ex- 
cepting one acre thereo hereby in judgement of law that acre- 
b iow is ſevered from the manor. - But this may be in any part of OL: 
af. . deed, and ſo hath it been reſolved.” Hl. — 7 ö | 
22 l every good exception theſe thin gs "muſt always concurr, - 7. What att be. 
1. This exception muſt be by apt words. 2. It muſt be of part _ "ow uy” 
* of the thing granted, and not of ſome other thing, 3. It 4 p. N 
muuſt be of part of the thing only, and not of all, the greater 7 
Plow. 19. part, or the effect of «the thing granted (3). 4. It muſt be of 
L. 4%. fluch a thing as is ſeverable from the thing which is granted, 
eee hee an inſeparable Incident." 555 It a be of * A 
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4a )\ When a recital” is Fen Fog ſee. in 5 Dip. "ES G. 10. 1 far, it ſhall ® conſidered as evidence, 
| ibid, Evidence (B. 5). and further in Vin. Abr. tit. Relation. 
(2) And being the act and words of the feoffor, Se. an therefore be taken againſt him: Arie, 10 Co. 
106. b. 
p 'T 25 F 6. if the exception extends to the whole Ss granted, or demiſed, it is void, Derrel v. Collins, 
0. liz. 6. ö 


1 


thing 


E 


a part 


et down 


in Eſer, 18 75 


bas as he chat doth, except men ogg „ 


. Et muff be vf 2 particular thing out of a gene- 


rall, and — a: particular thing out of a pattieular thing or 
of 4 certainty... 7. 1k Muſh he certainly deſcribed and 


* If s man grant all his lands a Plow, 1555 


for examples, 


s in Dale, excepting ong ſhonſe, or one acre in certain; or 
oy houſe, 3 one chamber in certain; theſe and ſucks 


like excepti ) 


are. good (1b. Ting. if one grant a manor, dx- * 


Spins 9h ohe began (pareell of the mayor), or excepting the 30. 2, 


VICES o 


: (who; doth hold of the manor), or excepting To . 


one cloſe, or excepting one acre, or excepting. the advowſon 852 2 
e or excepting the woods, or excepting twenty acres 6. 


of wood, ar expepting:4ll de d roes 3 thels/are good ex. 
ceptions. "Tir Hl % 30 
And if on one grant a meſſyage and h. uſe: W belonging, . "IP 


excepting the barn, or-excepting the doyehouſe; it ſeems this is 


a goo 


d exce 
Se. And 


tion, for they may paſs by the grant of a meſſuage 5 


if one grant land, excepting the timber trees 4 Co. 8. 63; 


thereupon, or excepting the trees thereupon ; or if a man ſell * ** 
a wood, excepting. twenty of the beſt oaks, and ſhew which 

in certain; theſe are good exceptions. * So if one have a manor <1 the a 
wherein a wood called the great wood, and he grant his « fiche. 


manor, excepting all the weods and underwoods that grow in 5 


"Hil. 5 Car. 


the great wood and all the trees that grow elſewhere,” this is a 
good exception. And if one grant a meſſuage and all the fc. 1,64. 
lands and tenements thereunto belonging, excepting one cottage; 

this i is a good exception, And if one grant a reverſion, except ePcrk. 8. 


113, 644 


ing the rent; this is a good exception of the rent, and doth vic 17. 
keep it from paſſing by the grant. | So if a man have ai rents! 
charge out of land, and he releaſe his right in the land, | 
ſo if the Lord releaſe to his tenant alu Ae — 


the rent; 


Sc. theſe are good exceptions... * And if one grant all his ble. 361, 
horſes, except his white horſe ; this is a good exception of the 


white horſe. 


i And if a man be ſeiſed of, a manor, and leaſe it i 5% 6 6,45 


by deed indented for life, exceptis & reſeruatis' quod bene liceut 643. 


to the leſſor ſuccidere, dare & vendere omnes greſſas arbores in 


dicto manerio creſcentes, &c. it ſeems this is à good exception of 
the trees (2). But if the exception be of another thing than 
the Ming granted; * as if one grant a manor or land, except- 22 


ing 12 


granted; 


or excepting the tithes, or excepting one acre of 5 
ground which is no parcell of the manor or of the land before 67. 553. 
or if one grant the land deſcended to him of the 


Low, 361. 


part of his father, excepting the land deſeended to him of the 
* P. 79, part * of his mother; theſe exceptions are void. Or if the iter % 
. exception be ſuch as it is repugnant to the grant, and doth ut- — 4 
terly ſubvert it, and take away the fruit of it, as if one grant a 1 
manor or land to another, excepting the profits. thereof; or N 
make a feoffment of a cloſe of meadow or paſture, reſetving Dot x 
or excepting the graſſe of it; or grant a manor, excepting tag 
ſervices; theſe are void exceptions. ® So if one grant his houſe, mn Die Mem += 
chambers, cellars, and: ſhops, excepting. his aa it is ſaid 79 


— — we gg 


2 > - 1 
* 7 * 
* 


(@) See diſtinction between a ſaving and an are in T. Raym. 359. Pleud 361. An exception out of an 
exception, or a ſaving out of a ſaving, is good enough, and makes the ching as if it had never been excepted. 


Leigh v. Shaw, Cro. Eliz. 372. 


(2) If a man lets his manor,-exceptis omnibus boſcis, the ſoil of the wood i is od. duc þ it remains parcel 


of the reverſion of the manor, and ſhall paſs by a "WR or leaſe, of the manor. 5 Co. 11. Cr. Elia. 521. 


4 


this 


behdes, pr except bis lands in Dab, or — qc 185 . 5 


iP 


this exception 


nPlowe. 5:4. of Haward and Fulcher. And yet if a man make a leaſe for 


Dier 2 


is the exception of the thing itſelf. And a man cannot grant 
an eſtate and reſerve a part of the eſtate; as make a feoffment in 
_ fee, andreſerve a leaſe for life; or grant an adyowſon, and reſerve 
Oo, ſuper the preſentation for his life. Or if the exception be of an inſe- 
Shs 4 parable incident and a thing that cannot be granted by it ſelf and 
fromanother, as if a manor be granted, excepting the Court Baron, 
. or land be granted, excepting the common appendant thereunto 
belonging; theſe exceptions are void. But exceptions of ſe- 


png thing as the grantor. cannot have nor doth belong to him by 


land, excepting the timber trees, earth, or clay; this exception is 
This a f. not good (1). But if leſſee for life make a leaſe for years, or 
dern bark... leſſee for twenty one years make a leaſe for twenty years; or 


a leſſee for life or years open a coal mine, and then aſſign over 
© his eſtate, excepting the mines or the profits thereof; theſe 
906. bye ow void exceptions. 5 Or if the exception be of a particular 

black acre, excepting white acre, or grant twenty acres of land 
by particular names, excepting one acre of them; theſe. excep- 
rPerk, Sect, tions are void. Or if the exception be ſet down uncertainly, 


manor, excepting one acre; but doth not ſet forth which 
chamber, or which Acre. it hall bes” ; theſe TREE" are 

wow (2). 
| Co, per A Sem is a clauſe 85 the dock whereby the tenure was 
To: 5 . ae e created. And this doth moſt commonly and pro- 
5 per ſervitium, Sc. But ſince the itatute of Ruta emptores 


of the chief Lord, and is thus ſet forth, tenendum de capitalibus 
dominis,' &c. And this clauſe at this day is Wer the maſt Part 
omitted altogether (3. h 97 


Co. 10. 107. 


Co. ſuper 


3 commonly, and properly, ſucceed the 7. enendum, and is made by 


nmvxveniend, or ſuch like. This doth differ from an exception, 
which is ever of part of the thing granted, and of a thing in 
eat the time; but this is of a thing newly created or reſerved 
l PNAS. denen Gas was 7 5 in * 1 to chat ws 


* 0 2 * 
how. 


5 
. 8 


N 
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Br,grant.60. years of a. mill, excepting: the profits thereof during the life of the 
A. 6. 38. ſeſſor; it is ſaid, this hath been adj judged a good exception. But 
I doubt of this caſe, for the exce ep of the profits of a thing 


| po. 5, 13. verable incidents are good. Or if the exception be of ſuch a 


tenant by the curteſie, or in dower, grant over their eſtate, ex- 
cepting the timber trees; theſe are good exceptions. And if 


Plow, 33. thing out of a particular thing, as if one grant white acre and 


een as if one grant a houſe, excepting one chamber; or grant a 
perly ſucceed the Haenden and was made by this word tenen 


A reſervation is a clauſe of a dad ae this foffor, donut 9. 
Plow. 132. leſſor, grantor, &c. doth reſerve ſome new thing to himſelf Reddendum, Quid. 


this ene and paſture ca except Biacneadew 5 
i ion is not good, no more than if one grant two =» 
25 a manors, or two acres, excepting one of them. And of this 
| + opinion was the Chief Juſtice in B. R. Nil 3 Cox. in the caſe 


— Coram law; as if a leſſee for years aſſign over all his term in the 


8. 1 Quid, 


terrarum * when the fee fimple doth paſs, the tenure is alwaies * p. 80. 


Reſervation or 


Fir. 47. out of that which he granted before. And hd doth, molt 


one or more of theſe words, reduend, reſervand', ſoluend Faciend, | 


_— 
— 


* 


19 "Thoſe. aa not being in his power, for EY do not DEST to him by law, 5 T7 12, . 
(2) See further by what words un Ro may be 1 5 1575 cttect yo it, nr} mm it ot * Ver 5 in 


(elf TRA Ee 5). be "9 5 e eee, 


214 | S Lg. : | | 


* 
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doth Saha: 1 at lech was not be ore; or abs 5 e. 
E | tende of that which was be forme. 
10. What ſhall be In every good reſervation theſe things muſt aki concurr. a Plow. 13. | 
aid a good reſer- 3, It muſt be by apt words. 2, It muſt be of ſome other 626. cc. 
be thing iſſuing, or coming out of the ching granted, and not a 1 
e part of the thing itſeff, nor of ſome thing iſſuing out f „ 
another thing. 3. It muſt be of ſuch a thing whereunto the [ \ 
grantor may have reſort to diſtrain. 4. It mult be made „ 
of the grantors, and not to a ſtranger to the deed. As for ex- $4 
| amples. If a man grant land, yielding and paying money or bon. 134. 
Covenant. ſome ſuch like thing yearly ; this is a good feſervation. But 
if the grantee covenant to pay ſuch a ſum of money, or to do 
ſuch a thing yearly; this is no good reſervation, but a covenant „ 
to pay a ſum of money in groſſe, and not as a rent (1). ES 
If a leaſe be made for years, rendering a rent to the leſſor or co. f. 171. 
| | his heirs, in the disjunctive; or rendering a rent to the leſſor, BOTCON 
5 5 without faying [and his heirs, Sc.]; or rendering a rent during 13. 58. 
the ſaid term, and doth not ſay to whom; or rendering 10/. | 
to the leſſor, and 5 J. to his heirs; all theſe reſervations are 
ood. But if a leaſe be made, rendering rent to the heires of Re 
the leſſor; this reſervation is void becauſe the rent is not re- 
ſerved to himſelf firſt. * If one grant land, yielding for rent, a Co, feper 
| it, 142. 
money, corn, a Horſe, ſpurrs, a roſe, or any ſuch like thing; 
this is a good reſervation : but if the. reſervation be of the 
graſs, or of the veſture of the land, or of a common, or other 
profit to be taken out of the land ; theſe reſervations are void. 
If one grant a manor, meſſuage, land, meadow, or paſture, e co ſuper | 
or the veſture or herbage of land, meadow, or paſture, rendring 
a rent; this is a good reſervation... But if one grant tithes, rents, pes St. 
commons, advowſons, offices, a corody, mulcture of a mill, 26. 
a faire, market, priviledge, or liberty, reſerving a rent; this 
5 8 1 5 reſervation is void. And yet ſuch a reſervation in caſe of 
Prierogative. the King is good. And in caſe of a ſubject alſo; if a leaſe be 
| made by deed in writing of any ſuch thing for a term of years, 
. reſerving a rent; this may be good by way of contract to & pro- 
. duce an action of debt, though not as a rent to be diſtrained 
for. And thus by apt words, an apt rent out of manors, and 
ſuch like memorable things, or divers rents, may be reſerved 
upon one grant. As if one grant the manors of A. B. and C. co. 565 
rendring for A. 205. for B. 205. and for C. 20s. theſe are good 2 
rents, and ſeveral. So if one grant the manors of A. B. and C. 17:47:64 
rendring 3/. viz. for A. 20s. for B. 205. and for C. 205. this 
is a good reſervation; but in this caſe the rent is entire (2). 
Alſo one may reſerve one rent one year, and another rent ano- 
ther year; as 105. one year, and 20s. another year: or one may 
reſerve a rent to be paid every ſecond, or third year, and no rent 
the other years; or one may reſerve one kind of rent one year, 
and another kind of rent another year; and theſe reſervations 1 
are good. And theſe reſervations may be by fine, as well as ce. ger . 
by deed ; or it may be in caſe where the leſſor hath a reverſion $675 E 
of the land, or upon a partition to make an equality, without Rat- 
any deed at all. But if it be upon an exchange to make an ti 4. 
equality, it is not good except it be by deed. - If two joynt- Lit, 314. 
tenants Ty in ms Sek of their land by deed l indented, and Bier 242. 
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1 2 ll. * 
. 
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( ') See accordingly Athowe v. 3 x Roll. Rep. 80. 2 Bulft. 28 1. 8. C. 
(2) And if A. makes a leaſe of three manors, rendering 10 J. rent, (viz.) 5 l. out of one, and 5 . out of 
another; this n be a good leaſe and reſervation, and the third ſhall be diſcharged. Moor 880. 


the | 


/ 


Ll FRY 8 is « | 


Ty * to one of ak 3: FO AE g: ha nn 


and ſhall 225 him alone. But if it be by word, or by deed 


12 © And if 4 
and they both 


poll, that the leaſe is made, the tent hall. go to them both. 
N of a term, Joyn. his wife with him, 


rent to them two, it the ſurvivor of them, and ſhe doth not 


„ the deed; in this caſe the reſervation as to the wife is void. 3 


And if the reſervation be of the rent to a ſtranger that is no 


Hobart's 
Rep. 274. 
Oates & 
Fith. Co. 3. 


arty to the deed, and to him only, this reſervation. is void. 


And therefore if the father and his ſon and heir apparent, by 


indenture, leaſe his land for years, to 8 after t > father 8 


death, rendring rent to the ſon, it is voi. 


A condition is ag clauſe of reſtraint in 2 deed, or a ae 10. Condition; 

. annexed: and joyned to an eſtate, ſtaying and ſuſpending the ſame, Lid. | 
and making it incertain whether it ſhall take effect or no. | 

A warranty is a clauſe. or covenant made in a deed by the 11. Warranty 


n over this term by indenture, rendring a 


one party unto the other, whereby the feoffor, donor, or Vs: 


co. ſuper 
Lit. 302. f 
Perk, Sect. 
66. 


leſſor, doth, for him and his heirs, grant to warrant and ſe- 
cure land granted to the feoffee, Sond: or leſſee, 8 his heirs, 
during the eſtate. | - + 


A covenant. is a clauſe ay} agreement. cotta” | in a deed, 12. Covenant, 
ty is bound to do, perform, or give ſome Wis. 
thing to the other. And of all theſe ſee at large afterwards. 


whereby either 
In the conſtruction of deeds it muſt be conſidered, 1. How 


in a deed, and ſome are able to make ſuch a deed, and. ſome 


if divers joyn in the grant of a thing by deed, and one alone 


Dier 251. 
Co. 2. 3 5. 
& ſuper 


Lit. 49. 


hath all the eſtate, and the reſt haye nothing in the thing 


granted; it ſhall be ſaid to be his grant alone that hath the | 
_ eſtate. And ſo e converſo. If a deed be made to one that is 


| incapable, and to others that are capable, in this caſe it ſhall 
enure only to him that is capable. 2. A deed that is intended 


and made to one purpoſe, may enure to another; for if it will 
not take effect that way it is intended, it may take effect another 
way. And therefore à deed made and intended for a releaſe, 


may amount to a grant of a reverſion, an atturnment, or 


a furrender, or 2 converſo. And if a man have two ways 


very is made; in this caſe no uſe ſhall ariſe to t 


to paſs lands by the common law, and he intendeth to paſs 


them one way, and they will not paſs that way; in this — 
ut res valeat it may paſs. the other way. As if a man 
be ſeiſed of two acres of land in fee, and letteth one of them 
for years, and after intending to paſs them both by feoffment, 
maketh a charter of feoffment, and maketh livery of the acre 
in poſſeſſion in the name of both the acres; in this caſe the 
acre in poſſeſſion only doth. paſs: but if the leſſee of the other 
acre atturn, then the reverſion of that acre will paſs alſo. But 
where a man may paſs lands by the common law, or by raiſing 
of a uſe, and Foes it by the ſtatute, there in many caſes it is 
otherwiſe. As if the father make a-charter of feoffment to 
his ſon, and a letter of atturney to make liyery, and no li- 

5 ſon. So if 
a man, in conſideration of marriage, make a feoffment with a 
letter of atturney to give livery, and no livery is made; in this 
caſe no uſe will ariſe. And ſo it was held by "Chief Juſtice 


Popham B. R. for the i intention of the __ doth work 1 5 
. 


* 


A 


How and to 
h ſe a deed 
a deed in the groſs. ſhall be taken and enure. 2, How it ſhall of grant in grofs 


be taken and expounded in the ſeveral parts and pieces of it. ſhall enure and be 
And for the firſt, theſe rules are to be known; 1. If divers | joyn conſtruedand taken. 


are not, this ſhall. be * ſaid to be bis deed alone that is able; as * Page $2. 
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ee ec iveltiva af 6 aged; ind - therefore FAT 5 85. 

tliat when 35 19 5 doch intend to- paſs. Fang ons way, id Wa 

ever [2 atiother/wayz- contrary to his intent; as if ons-cove- | 

ant for, ood conſiderations. to levy a fine of land to the uſe 

5 hei n levied;: u ule ſhall ariſe un 

| up | ic /coveniint. If one by the words, bargain and ſell, . . 
and grant, make a feoffment-of his houſe for money, and in goo © 

tending to paſs it by way of bargain · and ſale and inrolment, the e 

deed being made, there being a Maſter of the. Chancery in the 

houſe: whereof the feoffment is made, he doth acknowledge Irs 
and deliver the deed before him; in this caſe if the deed beinat 

 inrolled, the conveyance is void, and that delivery Mall. or, mas 
amount to à livery of ſeiſin. And yet when the intent is ap- Beperieni: 

parent to paſs it one way, og another, there. it may be good 

either way; as where ons doth make a feoffment in fer, with a 

letter of atturney to make livery; and in the fame deed doth co- 

venant, in caſe livery of ſeiſin be not had to perfect the deed, to . 

ſtand. ſeiſed to the *. oh of the feoffment; in this caſe, albeit 1 

no livery of ſeiſin be made, or atturnment had, to perfect the þ 

feoffment or grant, yet if it be in ſuch a caſe where there is a 

* conſideration ſufficient to raiſe the uſes by the covenant, the 

uſes. will ariſe by the covenant (1). 3. When' a decd may co, br. 
enure to divers purpoſes, he to whom the deed is made, ſhall 5: 5. | 

ſhall have election which way to take it, and he may take it 

that way as ſhall be moſt for his advantage. As if a deed of 

grant be made by the words dedi & conceſi; this in law may 

amount to a grant, | feoffment, gift, leaſe, releaſe, confirmation, 

or ſurrender; and it is in the choice of the grantee to plead or 

uſe it the one way or the other. So if a leaſe for yeats be made be 1 
to me of land for money, by the words demiſe, grant, bargain, / e 

and fell; I may take and uſe this by way of bargain and ſale, 

or by way of demiſe, at my p ee. So if one have a rent pier reg. 

out of land whereof I and my wife are' - jointly ſeiſed, and he 319. 

doth by his deed releaſe, give and grant this rent to me; in 

this caſe, I may uſe this as a releaſe to extinguiſh the rent, or 

as a grant of the rent, as it may make moſt for my advantage. 

Et fic de ſimilibus. But where any inconvenience may grow 

by ſuch an election, there the grantee ſhall not have an election, bo. 35, 36. 

but it ſhall enure as it may; as, where a man may paſs lane 

by the common law, or by raiſing of an uſe and ſettling it by 

the ſtatute, there ſometimes it is ſo. And therefore if in the 

ſame caſe before, a father make a charter of feoffment to his 

ſon, and a letter of atturney to make livery, and no livery: is 

made; hereby no uſe will. ariſe to the ſon, as it will incaſe 

of a covenant. And if a leaſe for years be made of a manor, 

by the words bargain, ſell, demiſe, and grant, and this is to 

begin at a day to come; in this caſe it muſt paſs entirely as a 

demiſe at the common law, or entirely as a bargain and ſale, 

and the leſſee hath not election to take or uſe it otherwiſe, or 

to uſe it for part one way, and for part another way. 4. It fiche, 

ſhall enure as much as may be according to the apparent intent 3 

of the parties. And therefore it is, that if a ent be made 

of a manor with an advowſon appendant; or a- bargain and ſale 

of land in "poſſeſſion, and land in reverſion together, be made; 

and the feoltment - is not wal GATE for Want of livery” 
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Perk. Sect, © reverſion. 
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and the confitmation of B. without any eſtop 
taille, and lie in reverfion, 5 
taken to be the grant of 
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ment of the manor, and the reby. committin 4 a whe ng or : 
by ſome ſuch like means prejud ce himſelf ; for by theſe. means 
he rent will be extin& and 1 N If 2; diſſeiſor grant a 
rent to the diſſeiſee, and he b y, his. deed ( FP grant it GY (o 
another; or the diſſeiſor make a leaſe for life, or gift in tail, th 
remainder to the diſſeiſee, and the diſſeiſee doth ant. over this Pe: 
remainder, and the tenant atturn; theſe grants of the diſſeiſee 
fi ſhall be taken for a grant. and a confirmation Alſo, . ne res fereat. 
1 If there be Lord and tenant of white acre and two other 1. 
and the Lord grant by deed, to ow, tenant that he will 
diſtrain his tenant in — acre for his ſervice; dn wid. 7 2 
not enure to detetmine the ſeigniory in any part, but as à co- fl. . Ci. 
venant, ſo that if he do diſtrain in white acre, the tenant may 
have an action of covenant. If a man have a wood of 200 
acres, and he grant it to another for. life ot years, and that he 
. ſhall cut therein four or five acres. eve year; in this caſe, albeit 
the wood be granted and the grant ſhall enure to gals it, yet 
TS the en can * cut no more but four or five acres by the * ; 

.) What is deemed 1 2 difſciſin 5 Co. Lit. 153. 181. F. N. B. I 77 The 61 — of afua diſſe 
eren & as ſuch, continue law to this day : the diffeiſec cannot "> e, or deviſe; the deſcent takes away his 
entry. per d. Mansfield i in 1 Burr. 112. 15 | 
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rs a. Non convent. 
Match 4 6 mn que, pi 25 1 7 dextum.. 15 A mag ake a 
77 . all his land. i in D. w ith common; in amnibus Ferris 


Suts;.;t this common ſhall be intended in 785 lands red. 10 155 
Q uly,. and not elſewhere; for ĩt Bil aden ed U7 
ſubje? am Materiam. . 92632007) 57 ort 
1 0 KJ, That 415 conftruQtion be fi FOG 2s; > bod, NE! and we $eet, 
part of it may take effect, and as much effect as may be fn Finches Le 
that purpoſe for which it is made 0 aas whencthe deed ©, „ 
ge take effect according to the letter i conſtrued ſo as it 1% 
may take ſome effect or. other: Verba U 05 mntelligi cum Nau. 
Et benigne faciendes ſunt interpi etatianes, ut res. mags waleat 3 2 
pereat. And therefore if an annuity be granted pro confilto in- 
pendendo, ora feoffment made ad a aan en or. 2 755 
Qut 


vendum 4 os. theſe, ſhall. Tegen conditionall grants . 5 
> With- 


any words of condition ;' for otherwiſe the, Party Ae 
out remedy. Hom E. in A 29] at 
. That al the words of the deed in co ben Co, fu 
moſt ſtrongl gainſt him that doth ſpeak pb Fo fh maſt; In Has 12 
advan tage Tre other. party: V. erba. Chartarum ee accipiun-. the Law 6. 


* P. 88. 'torem "Interpretanda oft (a). * And therefore if one Fr of land 
in fee grant it to another, and ſay not for Wee time, this ſhall 
* taken an eſtate for life. But this is to be underſtood with 
this limitation, that no. wrong. be thereby. done, "Gor it is 2 
Forfeiture. maxim in law, guad  Jegis conftruttzo, non facit inſuriam. And 


therefore if tenant for life grant the land he doth hold for life, 


to * and doth not ſay. t time; tl ſhall be Wen 
_ pr IT — . — — — 


6 For the! wards lars) not the nette things in a deed; but the intent and FIN of: "the grantor,” 
And the words are to. be conſtrued in a manner moſt /agreeable ta the meaning of thi Kt and words which 
are merely inſenſiþle, are to be rejected. 3 Att. 4186. ber Ld. ng J. Wi lies, who there lays « down ſome gene- 


ral rules for the conſtruction of deeds. 4 
(2) This is a rate both in law and equity, per Ld. Cr. Parker, Hi EG 1 11 


(3) This rule muſt be underſtood with a re —— for a diſtinction ſhould be made berate an indenture, 
1 a deed poll: the latter is executed — the grantor alone, and the words are his only, and ſhall therefore 
de l inſt im; but in an indenture executed by both parties, they are to be conſidered as 
the words of them both. Plow. 134. this rule from its ſtrictneſs, and rigor, is the laſt to be reſorted to; and 
15 never to be relied on, but where all other rules of expoſition fail. Bac. Elem. 4. 3. | 
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mn Waals ane En Hf and met che keſe of the grantee, 

then it Wöuld be a forfeiture. 80 if one be ſeiſed Fe tw F 4 | 

in 5 nd poiſed of Sther lands Tor years, all in one pariſnn . 

naming the „ 1 

| ple, or b Ke by 3 * 8 
„ e lands he Hath in fet ſimple.” So if a man have a houſe, | 
w _— there" hath” beet copy; hold land, and other land, 
a; and he let this Honſe and all his land theres 5 
3 in this caſe, and by this demiſe, the 'topy = 
hold pat; for in both theſe caſes: then there 
would be 4 a. But otherwiſe $1? theſe! words _— the 
land in both caſes would pee. 

"MF That if there be two clauſes Grip ts "wy 8 the deed: re 
- nant the one to "the other, the fit part (hall be received, Wh © 
the latter rejected, except there be ſome ſpeciall reaſon ts the 1 

rary ; and thi herein a deed doth differ from a will, 1 
for if there be two repu repugnant chuſes in a Will, e the fieſt n „ „„ 


8 ** 


be rejected, and the Mie received n 
of 8. That that which is generally ſpoken, de Ally Ack 
| iced; ;*unleſs it be qualified by ſome ſpeciall ſubſequent words, 
Co. ſuper as it may be: for if one be ſeiſed of a manor Wherein there is 
| > a park, and he grant the manor yew the Nene of” the | gig 2 
_ by this the park will hot paſs, ” 1 5 
9. That if che words may M a Uonble tenden, ark 
the one ſtandeth with law, and the other is againſt law, that it 
be taken in that ſenſe wWhieh is agreeable: to law: and there 
fore if tenant in tail make a leaſe of land to HB. | foi term of 
life, and do not mention for whole" life it hall be; this ſhall 
be taken for the life of the leflor, and riot for the life of the leſſee, 
as it ſhall be if ſuch la leaſę be made by" tenant in fee: ſimple. 
Wu That things doubtfully ſet down, be applied to him to ow 
roperly belong: às if T. S. make a feoffment 
8 806 61 his "own name, and there is a covenant in the deed 
Eo. 9.48. 10. that J. 8. mall deliver che deeds, this ſhall be taken of 7 Wa 
"Ho the feoffor, and not T. S. the feoffee. 
#1! That ſuch à conſtruction be de of ber E 
Fit, Grant. the deed may not loſe its force: as if one grant rot ill” Maner' 
N D. & C. if it be but one manor, the words ſhall be taken . 8g. , 
—_— 5 for totum illud manerium; if two manors, then it ſhall be taken for 5 ob. "ag 
ns. totaills maneria. And here note that moſt of all theſe rules tun the deeds of grant. 
** _ through all the caſes of expoſition hereafter following (2). 1 hg e 7 
e Touching things granted, theſe rules are firſt to be bn in Oo ak 
1. When any thing is granted, all the means to attain it, and .. In the premiſſes, 


Ar che ite db effects of it, ate granted alſo, and ſhall paſs rhe gun 2 
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(1) Which i is owing to the different. 14 8 3 eee oe 8 ket F265 ad hs laſt will, are 
molt available in law, Hard. 947 1 Vern, 30. but di; erent opinions haying been formed of the operation of 
_ repugnant clauſes in a will; thofe opinions are confidered, and the authorities relating to them collected, by 
the Editor of the 1 3th. edition of Co. EM. in note 1. 111. b. and in the margin of the kalt edition of Plow. 541. 
45 Rong rome 5 are to be expounded, where there appears to vez pn in the words of them, in Bac. 
r. Grants 
2187 ps as. to walls for the conſtruction of deeds, and wills,” ſee Plno, 60. Lilly's Prat. Conv. 152. 
Finch's Law, 58. The rules of — rules of evidence, and rules of interpretation, are, or ought to be, __ 
in Courts both of Law and TOS: _— the ſame ; both ought to adopt the beſt, or muſt ceaſe to be Courts = 


of J uſtice. 3 Bl. Com. 3 uity is as much bound by poſitive rules and general maxims concern- 
ing property, as a Court of Crate 2 N -Adangfieldin 2 Barr: 1108; where the rules of conſtruction 
are fully diſcuſſed, — The: ccapitryQion does not vary With the court. It is the different ſubject matter af 


the limitation, which. occaGons the alteration: in the Conſteustion of it, and will occaſion the ſame, difference of 
conſtruction even in the very ſame court. See Fearne, on Cont, Remainders 2d edit, 93. In the conſtruction of 


ancient grants and deeds, there is no better way of conſtruing them, than by uſage, and e expoſitio is 
the beſt way to £9 by, per Ld, N 3 Al. * | elt 
it 
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Sr 10 2 5 21 1 45 "Y cy 
1 words. Cuieungue aliquid. — 3 js — E 10 = 5 
E e non efſe- poruit. | As by: the grant of conufance 
5 eas, is granted the ordinary roceſſe to bring caules\ to 
jude⸗ mer —2 By the grant of a ground, in is granted. a way to it (1). 
y the grant of trees is gaute Ewichell power to cut them down 
and take them away (2). By the grant of mines, is Sranted \ 
power to digg them: and by. 8 grant of fiſh in A pond, is 
Frankel) power to come — 9 the banks and fiſh for them (3). 
2. The incident, „ appendant, and regardant, hall Co. IS 
in moſt caſes. paſs by. the grant of the principall, without the Lit. er 
words cum pertinentits, DF not 2 converſo ;. for the principall 871 
doth not paſs by the grant of the incident, &c. Accefſorium 3 7:4. 
not ducit,. fed ſeguitur, ſuum Principale. And therefore by the ts . 
grant of à xeverſion without naming the rent, a reverſion © Ga & 16, Ls a 
after an eſtate tail, for life, or years, and the rent reſerved 15 = 397 
upon the eſtate, will. paſs, | ſo as the tenant atturn to the grant: 5 
but by the grant of the rent the reverſion will not paſs... So _ 
the grant of a manor, the Court Baron thereunto belonging 
will paſs; by the grant of a houſe, or ground, the ways 
thereunto belonging do paſs; by the grant of arable land, the 
common appendant thereunto will paſs; by the Srong of mills, 2 
the waters, flood gates, and the like that are of neceſſary uſe 
to the mills do paſs; by the grant of a houſe, the eſtovers ap- 
pendant thereunto will paſs; by the grant of a manor, t * 
advowſons appendant, and villaines regardant thereunto, paſs; 
by the grant of a faire, the Court of Piepowders will paſs; by 
the grant of homage, or rent, the fealty will paſs; ; and by the 
grant of eſcuage, homage. and fealty will paſs. But divers 
things that by continuall enjoyment with other as are only 
. to others, as warrens, leetes, waifes, eſtraies, and 
= like, theſe will not paſs by the grant of thoſe other things; 
and therefore if one haye a warren in his land, and grant the 
land, by this the warren doth not paſs. And yet if in theſe 
caſes, he grant the land cum pertinentiis, or with all the profits, 
priviledges, &c. thereunto belonging; by: this - grant Kane 
theſe things may paſs. And here know, at a reverſion m vx, | 
parcell of, or appendant to, a thing in poſſeſſion, and paſs by IC 
the-grant 'of it; but a poſſeſſion cannot be parcell of, or appen- 3 g 
dant to, a thing in reverſion. And therefore if one make a leaſe © 203. Bro, | 
for life of a manor, excepting twenty acres of it, and after rag 847% 
grant the reverſion of the manor; by this grant the twen 
acres will not paſs. So if one be diſſciſed of an acre, parce 1 
| of a manor, or of common appendant to the manor, and before 
* P. 90. an entry or recontinuance of & the acre, or common, he grant 
the manor to a ſtranger; by this the acre of land, or common, 
will not paſs: but otherwiſe it is in caſe where a leaſe for 
years only is made of, a parcell of the manor. And if a leaſe be 
made for life, of twenty acres, parcell of a manor, and after the 
. manor itſelf is granted; by this the reverſion of the twenty 
7 acres is granted and will paſs alſo. | 


* 1 — — — 


— 


— 9 — —_ 


(1 1) By operation of law; as if a man 5 a plas of Went fe in the midile of his, bo at the ce fime i im- 
pliedly grants a way to come at it, and the grantee may croſs his land for that purpoſe without treſpaſs; and if 
the grantee is obſtructed, he has a remedy by action of aſſize of nuiſance, or on the caſe, F. N. B. 18 3. 

(2) And you may come with carts over my land to carry them away. 11 Co. 52. a. 

(3) And be may juſtify my ſo; but he cannot juſtify the digging a trench to let the water out to take the | 
fiſh, for he may take them by opts, and other deviees; but if there were no other means to take them, he 


might dig a trench. Finch's Law 63. 
| And 
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n it a wan make @ feoffinent in see of an acre of Inf! 
 _ parcell of a manor, and after repurchaſe it, and then grant tile 


manor; this aere will not paſs by this grant; for it is not uni- 
tted by the new purchaſe, But it is otherwiſe of trees; for if a 
man make a leaſe for life of a manor, or other land, excepting 
the trees, and after grant the reverſion of the manor, or land, 
ti another; pou þ the trees do paſs. And if a man make a 
feoffment in fee of a manor, excepting the trees; and after, the 
feoffee buy the trees, in this caſe the trees are united again, ſo 
that if the feoffee fell the manor, the trees ſhall paſs with it. 
If I leaſe an acre of land to which am advewſon is appendant, 
for term of life, reſerving the advowſon, and after do grant 
the reyerſion of that acre with the appurtenances; hereby the 


the advowſon, cum pertinentiis; by this the advowſon 3 


20K. 3. the grant of the one, the other will paſs. 3. That which is 
e parcell or of the eſſence of a thing, albeit at the time of the 


grant it be actually ſevered from it, doth paſs, by the grant of the 


2 By the grant of the land. or ground it{elf, all that is /upra, as 
houſes, trees, and the like is granted; for Cajus eft ſolum, ejus- 
— #ft uſque ad calum; allo all that is ra, as mines, earth, clay, 
ground whereon it doth ſtand doth paſs. 5. When any matter 
pl intereſt, or profit, is granted, the grant ſhall be taken larges 
| ly: but when any matter of eaſe, or pleaſure only, is granted, 
Plow. 289. as a walk, or the like, the grant ſhall be taken ſtrictly. 6. When 
"9 f. s. „ a man doth grant all his lands, or all his goods; by this grant 
doth paſs not only what he is ſole ſeiſed, or poſſeſſed of, but 
_ alſo what he is jointly ſeiſed, or poſſeſſed of, with another (3). 
And ſo e converſo. If two men joyn together and grant all 
their lands, or all their goods; hereby do paſs not only all they | 
| have joyntly and together, but all thoſe they have ſole and apart. DB 
Co. furs 7. Some words in“ deeds are large, and have a general extent; „ p. 8 
Li. Sect, and ſome have a proper and particular application; the former 
545 5## ſort may contain the latter; as Dedi, or Concefi, may amount to 
a grant, a feoffment, a gift, a leaſe, a releaſe, a confirmation, 
a ſurrender: and it is in the election of the party to whom the 
deed is made, to uſe it to which of theſe purpoſes: he will. 
And hence it is, that if a Lord by the words of Dedi Monceſſi 
grant to his tenant that doth hold of him, his rent; or one 
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(1) When an adyowſon ſhall be appendant, or in groſs, ſee in Com Dig, Advowſon (B). and futther what 
ſhall be deemed to paſs as appendant, appurtenant, or incident, in Bac. Ar. Grants (I. 4). NN ET 
(2) Land being Nomen generaliſimum; whereas by the name of a meſſuage, caſtle, or the like, nothing 
will paſs but what falls with the utmoſt propriety under the term made uſe of. Co. Lit. 4. a. WEE. 
(3) Where a man grants all his goods and chattels, not only thoſe paſs wherein he is jointly poſſeſſed with 
another, as an obligation wherein he is joint obligee ; but thoſe alſd which he is poſſeſſed of in right of ano- 
ther, as a term of years, which he has in right of his wife, or goods which he has as executor. Rel}, {bra 
58. Graunts (X). 1 Leon, 263. 1 7 VVV e 
„„ tone | © that 
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| tenement is a large word to paſs land, &c. but hereditament is the largeſt. 


SAG 07; 7 
7 


—_ heli r vS of e _ 1 n | 
deff the lau; in theſs cafes the teut 8 Ferre Albeit ix 


be by way of grant. But a coleate; ſuttender, - confirmation; 
&c. cannot amount to grant, Se. nora ſurrender to à confies 
mation or a releaſe, Ge. becauſe theſe be proper and peculiar 
manner of © nces, and are deſtinated to à ſpecial end.: 

| 6, ſome are colieQive; © Oo. oper 


ngs, as heres Go. 4 1d. 


thiogs are nn, Ann bal comprehend gn 


W | — he Iain [tenements, ' honors, ifles, villages: and; + 
like, including lands of ſeveral forts and qualities. | And ſome Fi 
words are ſim le or e W OI ore? n moor 
wh and the like: $15 wohworks £5 gt . 
Nereditament. The word: ſhereditumege] -is! of as large extent as any word, Co, 777. 
ſl for whatſoever may be inherited, be it corporeal or incorpoteal, Perk. Sece 
real, perſonal; or mixt, is an hereditament. By the grant there= 17l. 6. 4a. 
fore of all hereditaments, do paſs honors, ile, caſtles, ſeigni- 
ories, \manors (1), meſſuages, lands, meadows, paſtures, woods, 
moors, -mariſhes, furſes, heaths, reverſions, commons, rents, | 
vicarages, .advowſons in groſs, and the like things, which the _ 
- * grantor hath in fee ſimple at the time of the grant, Whether N. 5 
3 he hath it by purchaſe or deſcent (2). And tlie word [tenes Bc. Fr, | 
: ment] is of ge extent alſo, and it ſeems doth comprehend ag per Lir. 6. - 
much as the former, And therefore by the grant of all tene- 11 
ments, will paſs, as en ge as by the e of all. heredita- 
| ments (3): 
Land, ks Hed 1 land] krictly Ae Agnige nothing” bud arable Co +++ 
| land but in a larger ſenſe it doth comprehend any ground, ſoil 27 Lo . 
or earth whatſoever. And therefore by the grane of all lands, ? 
do paſs arable lands, meadows, Paſtures, - woods, .moors, 
waters, mariſhes, furſes; heath, and ſuch like, and the caſtles, 
| houſes, and buildings thereupon ; but not rents, advowſon, 
and ſuch like things. Alſo by grant of any land in poſſeſſion; co. 25. 47. 
the reverſion thereof will paſs. _ And yet by the grant of a re- WY IT 
| verſion of land, the land in poſſeſſion will not pas. 
Note. Blut here it muſt be obſerved, that in caſes of grants, and N . 
ifts of all hereditaments, tenements, or lands, conſideration ac. Curia 
is had of the eſtate of the grantor : : for if a man be ſeiſed of 8. 5 
ſome lands in fee, and have other lands for life, or years, only, 1. 
and all theſe are lying within one pariſh, and he grant all his 
lands, tenements, or hereditaments in this pariſh, to another 
tere. in fee ſimple, fee tail, or for life, ® and give livery. of ſeiſin in 
P. 92: the lands whereof he is ſeiſed in fee, in the name of all the 


reſt; by this doth paſs no more but his lands whereof he is 

Did in fee; for otherwiſe it would be a forfeiture for IS 
lands. But if the livery of ſeiſin be made in any part of the 
lands he hath for life or years, then that part whercin the livery 
is made will paſs, and no more. And if the conveyance be 
by baygfin and fale, 'and deed inrolled, then the lands whereof 
he is ſeiſed in fee ſimple, and for life, thall paſs, and not the 
land he hath for a term of Teatt. And d yet if 1 in this caſe the 
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* 
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( ) There is no 5 queſtion but a manor may pals by the Ia hereditament per 4 | Hardwict in Nm, 


and Le, Neve. 3 Att. 82. 
(2) Therefore an heir loom, tho” neither land nor tenement, but a mere movable, yet being inheritable, 1s 
comprized under the general word hereditament ; and a condition, the benefit of which may deſcend to a man 


from his anceſtor, is alſo an hereditament. 3 Co. 2 . 
(3) This defcription of the word tenement 400 not agree with £4. 9 I +1. 6. Ar where he ſays 


3 grant 
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| Lit. 5, 38. TTY | | | ; 
erk. fect. , prehend many things. And therefore by the grant of a manor, 


T 28. tinentiis theſe things may paſs. * By the grant of a manor, 1 


24. 3. 36. EO aan onder 
name. And ſo alſo a -a' caſtle, or a hundred. And one 


Voc. Knights fee. Co, Lit. 69. a. and Mad, Baron. Angl. 31, 1832. 3 
meg ogg ²˙ ˙ :/ ĩ ¾ Ä corn 


_ — . Brant be fer years, chen all the lands will paſs, for then there 


Will be no forfeiture in the caſe. Howbeit it is ſaid in Bro. Forfeiture. NES 
dune 41. pro lege." That if a man give or grant all his lands : 
4 1 ö or | —. 


And tenements in B. by chis, leaſes for years do not paſs, and 
that theſe words do intend franktenements at the leaſt (1). 
Co: veer, Theſe words [ Honor, Ile, and 5 are compound words Honor. If. 

and of large extent. And therefore, by the grant of them, may Commote. Caltle, 

pPoaſs one or more ſeigniories, manors, and * other lands. 8 

Alſo a caſtle may contain one or more manors. And therefore 

by the grant of a caſtle, may paſs one or more manors. And ſo 

ſometimes e conver/o a caſtle may paſs by the grant of a manor. 
is But by a -caſtle moſt commonly is ſignified no more but the 
Plow, 169. Houſe or building, and the parcel of ground incloſed wherein it 

JJ / ne 
8 This word [village or town] is of large extent alſo. And by Town or village, 
163. the grant of it, a manor, land, meadow, and paſture, and di- 1 | | 
vers ſuch like things may paſs. _ | oe TO 135 


Co. foper , This word [manor] is a word of large extent, and may com- Manor. 


* 


{ 


116. Co. * 4 6 . . . , 
2. Plow, without the words of cum pertinentiis, do paſs demeſnes, rents, 
3 7 and ſervices, lands, meadows, paſtures, woods, commons, ad- 5 : 
3 ö 


: Rite, of the manor; But nothing that in truth is not parcel of the 


a Bainton's 


cal, M, g. manor, albeit it be ſo reputed, will paſs by the grant of the 


manor; and therefore if one have a manor, and after purchaſe 
the lawday (3), or a warren to it, and then he grant away the 
mmanor, hereby the lawday, or the warren, will not paſs. And 
yet if by union time out of mind, they have gotten a reputa- 
tion of appendancy, perhaps by the grant of the manor cum per- 


— 


Lit, g. 46. f cata.» 1 5 | | FEA . . 
A Plo. 54. alſo divers towns may paſs. An honor alſo may paſs by this 


: manor alſo, that is parcel of another manor, may paſs by the 
grant of that manor, whereof it is parcel, © 
Co. fuper , The word [knights-fee] is a compound word alſo, and may 
. Flo. ** a 1 f | | ; 
268.” comprehend many things. And therefore by the grant of this 
77 £3 may paſs land, meadow, and paſture, as parcel of it. And 
bometimes“ by this, doth paſs ſo much land as to make a knights & P. 9 3. 
fee. And ſome ſay it doth, contain, eight hides of land (4). 
And it ſeems alſo that a manor may paſs by this name, if it be 
RR OOO Oe OO RE ME es OT Ee Ns 
Le. rer: The word [grange] is a compound word alſo, and by the Grange. 
Plow: 167, grant of a grange, will paſs a houſe, or edifice, not only where 


* 5 Y 2. * & 
* — : 4 * 


(1) 4. poſſeſſed of lands for a term of 999 years, did for valuable conſideration, by leaſe and releaſe, grant, 
bargain, ſell and demiſe, to truftees and their heirs, to the n/e of himſelf and his wife for their lives, and the life of the 
ſurvivor of them, remainder to the heirs of the wife, and coyenanted that he was ſeiſed in fee, the wife died with- 

out iſſue, having made a writing in the nature of a will, and deviſed the premiſes to B. and his heirs, Ld. f 
Chancellor was of opinion, that though the ſettlement could not operate as a leaſe and releaſe, yet 4. being in h 
poſſeſſion, and the word granted“ being in the releaſe, it took effect as a grant or aſſignment of his whole intereſt | 

at common law : and tho? it would not go to the heirs of the wife, yet it ſhould go t ber admini/trator it being 


elearly the huſband's. intention to diveſt himſelf of all his interęſt in the eflate. Marſhal v. Frank. Gilb. Eg. 


Rep. 143. Prec. in Chan. 4$0. S. C. 5 1 es 
(2) See accordingly 2 f. 31. and further as to a caſtle, in Mad. Baron. Anglic. 17. | 
I) Lawe-day,. alias dicitur de viſu franci plegii ; vulgo leta : alias de curia comitatus, juxta flat. An. 1 Edw. 
4. ca. 2. Spel. Gloſſ. This law-day or lage-day was properly any day of open court, and commonly uſed 
for the more ſolemn courts of a county or hundred. Cow. Interp. N . 
(4) In different ages a knights fee was eſtimated at ſeveral values, 2 In. 596. dee further Coo. Inter p. 
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ume.  . Ta erme m, : 
9 1 compound word, and doth me ode many ae: And Plowe 193. 


| Halfa yard land. hend many things, but it is not certain; for in ſome countries 


DEE 


-_ huſbandry alt, as 1 for hay, aft hötſes, and fable rol 
tor other: cattle, * and 4 Curtiluge, aut the - cloſe” Wherein it : 


5 an W A d re mY in bards; 


ſtandeth} at the leaſt. And where land, meMdow,” and pi 
&c. belonging to ſack houſes dre called alt eber 
name of a range, Fe hence wa this v Phy 


paſs,” 
w a eme or 


therefore by the grant of a ferme, will paſs 2 meln | vine of 
+ and, mitadow, paſture, wood, &c. thereunto 4 
ttherewith uſed: for this word doth properly ſigniſie a 
or principal meſſuage, and a” great quantity of — 6 — 1 
unto appertaining. Alſo by the grant « of all farmes, of all JG, 155 
it ſeems leaſes for years do paſs. 
The word (oxgang) is a collective word 4e. for by t the grant 
of unam bovatam terre, or of 'an oxgang of land, may x 
land, meadow, and paſture, and it doth properly intend as och | 
Half a plow land. às an OXe can till. And Jagum terre, 2 Feats a Pratt pl is 
as much as two oxen can till, and by the grant o alf a plow- | 
land, may paſs meadow, and be türe 
A ple land or a: The words [plow-land, and a hide of land] are Guse pes, 7 K. 
hide of land. and are collective words alfo. And therefore by the grant of 163. 
Carucatam or Hidam terræ, or of a plow- land, or of a hide of 
land, may paſs 100 acres of land, meadow and paſture, and the 
' houſes thereupon ; but it doth properly intend as much land as 
l one plow can till in a year. 
A yard of land, This word [a yard-land] i is alſo coliethive; ind doth compre- g Co. ſuper 


Lit. 8. 


Oxgange of land. 


it doth contain twenty acres, and in ſome countries Ne: 
four acres, and in ſome countries thirty acres; by the 
therefore of virgatam terre, or a yard land, will paſs that 1 
tity of land, meadow and paſture that is called by this name. 
And fo by the grant of If A 12555 or a quarter of a 2 7 7 
land (1). 


Fold wk. 'The word Fold courſe] i 1s alfo com poubd, for by ths grant Co. ſuper N 


of a fold courſe, lands and tenements Py ay . Et fic de fomi- Lit % 

libus. And finally by the grant of any fuc compound thing as py. 167 | 

before, for the moſt part there doth paſs thereby ſo much as in 

common reputation is accounted part of that thing and is ufual- 

ly called by the name (2). | | 
Parſonage, Fr Buy the grant of a rectory or parſonage will paſs the houſe, the 2c. - 
vicarage, glebe, the tithes, and offerings belonging to it. And by the 36 1 
* Page 94. grant * of a vicarage will paſs as much as doth belong unto * 


as the vicarage houſe, &c. 


3 By the grant of a meſſuage, or a meſſuage with the appurte- pu FE * 
Na nances, doth paſs no more than the dwelling houſe, barn, dove- 85 iy 


Curtilage. 
a houſe, and buildings adjoining, orchard, 'garden, and curtilage, "185. d. 


i. e. a little garden, yard, field, or piece of void ground lying foper Li 5. 


near and belonging to the meſſuage, and houſes adjoyning to x 
the dwelling houſe, and the cloſe upon which the dwelling *7 Se, 
Houſe 1 is built, at the moſt. And fo . alſo EI 5 he | 


—. 7 
1 


— 


(1) There a are no certain number of acres cantata in a hide or plough land, or yard land, or an oxgang 
of land. Co. Lit. bg. a. 2 ſnft. 596. 

(2) As to the dimenſions of land in England, ſee the books referred to in note 11. to Co. Lit. 5. 4. 13th edit. 
and if the reader is deſirous to inveſtigate the etymologies of the ſeveral words, by which things wur | 


conveyances, he will find the proper books pointed out, in note 3 to Go, Lit. 6. a. 13th edit. 


paſs in 


/ 


12 05 1e . 5 * E. Ds. 5 . | 5 9, 


8 of 1 i $0. that, cherquantity of an agre of ground; 0 of rr : 
| : mereabouts, in orchard, g and out-let, may paſs by . | | 
eher af heise names; but more than this will not. paſs. the nn 

dent that is wache in either of theſe words, albeit mare have. 
_ .__.___"heenfoceupied- with it, and albeit: more be intended to he pa _ _ Tc 

_ by the grant. therefore if there be a meſfuage, or dwells  _ 
is houſe, and tees acres of Tapd thereunto belonging, called 
Al together by the name of Hedges, and a grant is made by WET IT ae 
| theſe words, of all that meſſuage with the appurtenances com 3 

monly called by the name Hedges; by this grant nothing thall 
paſs but the meſſuage, garden, and curtilage. .. And yet if a 
manor, or farme, be commonly called by the name, of a meſ- 
ſuage, there by the grant, of a meſſuage the whole mano 
»Li.Bo. farm, may paſs. And by the grant of a meſſuage, or houſe, and 
156. Bs. all the lands thereunto appertaining, will paſs all the land uſually 
| . occupied therewith, Alſo by the name of a meſſuage, a Fs | 
S pell,” ron haſenet, may be granted. . 
nm By the grant of a cottage, doth paſs a little dwelling 6 © ms 
| that bath no land belonging to it. | 

Buy the grant of all a man's arable lands there doth paſs no lr land, e. 
more but open kind of. land: and by the grant of all a man's doy, paſture. 
meadow ground, or all a man's meadows, doth paſs no more 
but that kind of ground. And by the grant of all a mans 
_. Paſture, doth 2 no more but the land or ground it ſelf im- 
Ployed to the ceding of beaſts, and alſo ſuch paſtures : and feed- 
ings as he hath in another man's foil. {| ,; © oo 8 'S 
If a man haye divers acres of pieces of wopd, 1 grant Wood trees, 
to another omnes boſeos ſuos, or all his woods, or all.his, woods | 
be growing in ſuch a place; by this grant doth paſs all the high - 
wood and under wood, and not only the wood rowing won ©. - > 
_—_— or ſoil, but the land or ſoil itſelf | wherein it doth bg 
grow... But in this caſe if the grantor Have in the ſame place 


2. 


w 


"TY 


vers trees growing ia the hedges „eit, ſeems in "this caſe theſe „ 
 - trees:in the hedges ſhall not paſs by this grant in theſe words 
ak _ eſpecially af —4 caſe be ſo that the cutting of them will be 
Y \ a waſte. And yet if the grantor have no Pieces or graves of 
wood in the place, nor trees but what ate growing in the 
hedges and g i in this caſe it ſeems all the trees, except 
| the apple trees, do paſs, but not his hedges and hedge, rows, - 
my And in * caſe where the trees only do paſs, as where the * P. gs. 
grant is of all a-man's trees, there ſhall paſs no more of the _ 3 
ſoil but ſo much as ſhall ſerve for the nutriment of the trees, be 
and the owner of the ſoil ſhall have the graſs growing thereupon 
Curls Hill, alſo. If a man grant to another all his ſaleable underwoods ” | 
— = within bla. manor, 2 have en, 2 5 jd . che owners 1 


41 4 


wa If one 23 grant, and to term let, a * 2 all 
wuanner of timber- wood, underwood, and hedge rows, ex- 
| cept the great oaks in ſuch a cloſe, to have and to hold the 
farm for twenty one years; in this caſe, albeit there. be the 
word grant, and that the trees be not named again in the Ha- 
bendum, yet the other trees do not paſs by this grant, otherwiſe 
chan in other leaſes, and if the ade out any timber to, ſell, it 

is waſte in him. 


A 


| 1 . 1 \ 


: „ 


eben of D EE D 8. * 


A tolt is. a « plate where a meffuzgs bath good, and by! this. „ 
. name in a J7J7JV%VßßCC 
Ae. Fre grun. Birueru 18 a heath, or heathy ground. PFroferin'i is a Wood” oe. br 
ND piece of und”: that is woody. * Alnetim is a wood off +5 
 Fraxinatum, Lupuli- elders, or ace where elders grow: Salicetum, a wood ff 
Le weed willows, or place where' willowrs grow. Sela, a wood of 
Feria, Mariſeus. fallows;! willows, or withies, or place'where ſuch things grows. 
| Mera. Filicetum is a braky ground, or place where ſuch things as fern 
1 * Praxinetum, a wood of aſhes, or pl ace where aſhes grow. | 
upulicetum, a hopyard, or place Wy ops do grow. > Arun-' 
_ dinetum; à place where reeds grow. Roncaria or Runcaria, a Wes 
place full of bryars or brambles.” Juncuria or Joncaria or 8 
Siampna (which are all one) a place where ruſhes do grow. 
Ruſcaria, a place where knecholm, or butchers pricks, 3 
broom doth grow. N 65-0 a fen or marſh ground. Mora, 
a2 more barren and unprofitable ground than a marſn. And by _ 
| grant of theſe, and ſuch like things, or of twenty acres of 5 
| Ficaria Portaria. ſuch” ground, theſe particular kinds only or ſo many acres 
Stagmm, Gerzen. thereof do paſs. Vacaria, is a dairy-houſe. Forcaria, a 1 
i ſwineſty. Bercaria; a' tanhouſe: and by theſe names theſe ce. her 
things will paſs. By the name of Stagnum a pool, or Gager * 
a gulf, the water, land, and fiſh in the water will paſs. —_ 


Stadium. Ferlingus, By the grant of Stan, Ferlingus, or Quarentena terre, FR th Co. idem. 
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10 Qarentena ier. paſs a furlong or furrow long, which anciently was the 8th part 
4 Selio terræ. f 
| Acre of land, Of a mile. By the name of /2/ro or porca terre, doth paſs a ridge 


Rood of land. of land, which is ſometimes longer, and ſometimes ſhorter. 
By the grant of an acre of land, doth paſs ſo much as is an 
acre by meaſure in that country, by the ordinary account and 
meaſure of the country. By the grant of a rood of land, dog 
* P. 96. Pals ten pearches * the fourth part of an acre. And by the _ 
grant of fix foot in length and two foot in breadth, ſo much 
only doth paſs. And by Oey; and ſuch like names, land 
| may be granted. 
Mines. By the grant of Mineras or Podinas plumbi, &c. or mines of 72 per 
DD lead, &c. the land itſelf will paſs, if livery of ſeiſin be made 5. a. 
thereof ; but otherwiſe it ſeems not, and then the grantee: hath 
by the grant a power to dig only, granted unto him. fe 
Trench, If one grant to me to dig a trench in his ground, from ſuch Pat, Seet. 
a place to ſuch a place, to convey water by a lead pipe, or Ms 
otherwiſe ; hereby alſo incluſive is granted a liberty at any time 
after to dig to amend it as- occaſion ſhall be. | 
Turf. If one grant to me to dig turfs in his land or ſoil, and to Co, ber 
carry them away at my will and pleaſure; by this is not grant- 38 
ed the land i the houſes or trees thereupon, or mines 


therein. 

, If ons grant to nn common for all his beaſts in his Co. ſuper | 
land; hereby is not granted common for goats, pigs, and ſuch SA 1. 
like beaſts and cattle that are not commonable. But if the . | 
grant be of common for all manner of beaſts, contra. And if 
one grant to another, common without number in his land, the 
grantor is not hereby excluded to common there with the 
grantee. 

And if one grant to me, common of palture for ten kine in 
his lands in Dale; by this grant I ſhall have common in his 
commonable grounds and lands only, and not in any other 
lands. And if a man grant common of paſture to me, for my 
beaſts ubicungue averia ſua ierint, and he occupy 100 acres of 


land with his beaſts, and after he keep no eek, yet by this 
4 5 grant 


_ Elen 1 DEE Ds. 


- grant 1 keep iny beaſts in-thoſe 100 acres, But. if his gt 
to me common of paſture for my beaſts hereſgever his cattle 
Fall 90, Ge. by this g grant I fhall have no common but when ro 
1 80 the gt: tor doth uſe- . common with his cattle, &c. 
7 ses. By the grant of eſtovers, will paſs, houſeboote, hayboote, 5 Eftorers, 
| | plowboote. But if a man grant ta me eſtovers out of his manor, 
may not by this grant cut con. any of the fruit trees an 


his manor (1). 

14 H. 27 If land be granted to me; Baie allo; ite 18. 3 way Way. 

Trin 5 1 thereunto granted to me alſo. 5 that if one have tenty acres 

„K of land, and grant me one acre in the midſt of it, hereby inclu- 

b per, Wil- Ade thats; is granted me a way to it. And yet if a man have 

lams two cloſes, and he uſe to go ovet one of them for his eaſe, to 

_— the other cloſe, by a new way, and after he grant the further 
8 =. cum Pertmentius * by this nt the new "way dagen ot 8 4 

a 8. 1 8 

Oo. ſuper If a man have a foreſt, park, chase, ine or warten in his Foreſt, park, 

Tak own ground, and he grant this foreſt, park, chaſe, vivary or Chaſe, warren. 

Rich-. Ir. Warren ; hereby not only the priviledge, but the land itſelf 
doth paſs. But if the ground be anothers; or if it be his 
own, and the grant * be only of the game, Ge. in theſe le 4 P. 97. 

the land, or ſoil itſelf, will not paſs. 

Co. fupe If a man be ſeiſed of a river, and by bis ded doth grant Fiſhing, 

n ſeparalem piſcariam, or aquam ſuam in the ſame, and maketh 
livery ſecundum formam charte ; by this grant doth paſs only a 
ay to fiſh within the water, and not the ſoil, nor the water 
itſelf: and therefore the grantor. may take water {till ; and if it 

be dry, he may take the foil alſo. And if one grant all his 

Fite, Bare fiſh. in his pond; by this is granted à power to come and 

*37* fiſh for them; but the grantee may not hereby dig a trench and 
let out the water to take the fiſh, albeit they may not be daher. 
wiſe taken (2). 

2 N A one be ſeiſed of twenty acres of land, and be grant to Veſture or herbage 

285. Hrn. 3. another and his heirs the veſture, or the herbage of it, and of land. 

Joc. maketh livery of ſeiſin in it ſecundum formam charte z by this 
grant do paſs the corn, graſs, underwood, ſweepage, and the 
like; and for theſe things the grantee may have an action of 
treſpaſs for any wrong done to him in them, But hereby the 
land itſelf, the houſes, and great trees thereupon,” and mines 
therein, do not paſs. And if one grant the herbage, or veſture 

of a wood; hereby is granted the graſs. and underwood only, 
and not the timber of great trees. But if a man, ſo ſeiſed 0 Profits of lande 
twenty acres of land, grant to another the profits of this land, 
to have and to hold to him, and his wy and maketh livery 
ſecundum formam charte ; hereby the veſture, herba 2 trees, 
mines, and all whatſoever parcels of that land, do paſs. 

35 H. 6. . If one grant to another all his deeds, or all his muniments ; Deeds, 
hereby will paſs all his charters, feoffments, leaſes, releaſes, : 
confirmations, letters of atturney, and the like. 

8 If one give or grant to another omnia bona, or all his goods ; Goods 

Lit. 118. by this do paſs all his moveable and immoveable, perſonal and 

+055 real goods, as horſes, and other beaſts, plate, jewels, and 


Perks, Sect. 


116. houſhold ſtuff, Se 8 0 and ſuch 8 wag bis money, 


z 1 : * 
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(.) For this nature mil different kinds of — 50 1 Lit BY th n. 2 what 6 tenant for life 
may have, tenant for years ſhall have, © - © 
(2) See before, in page 86, note 3 
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; 468 hiv! corn growing on the ground, alſo all the ta Bro. r 


96.51. Done 


and bills that are made to him, and in his own name, do paſs 
* 
And ſome. ſay that leaſes and terins of years of houſes, lands, 


39-147. Dier 


by this, but n$t the debts due by ſuch obligations and bills (1). 3. C5. 8.34. 


5 50 rents, commons, &. rents charge for years, wardſhip 'of te- . 


nants in capite, and by knights ſervice, and the intereſts that a 
8 man hath by ſtatute ſtaple, ſtatute merchant, or elegit, do paſs 
Chattels. by this cee but of this, others doubt (2). And if a man 
give or grant to another omnia catalla ſuu, or all his chattles 
bpPereby doth paſs as much as by the grant of all his goods, and - _ 
by this without queſtion leaſes for years, &c; do paſs. But by 
neither of the grants do paſs thoſe goods or chattles which 8 
rantor hath by delivery, in keeping for another, or the like. 
Neither doth any eſtate of inheritance or freehold, - or the 


bl 


the goods and chattels he hath as executor, as well as his other 7 $4. 16. Ca, 
oods and chattels; will paſs. And if one grant all his leaſes 4 * 
for years which he hath by any conveyances; hereby the leaſes ming Jul, 
for years which he hath as executor, as well. as other leaſes eng 
years, Will paste: . 
If one grant to another all his: oats, ; eb 5 5 all bier 39. 
his houſhold ſtuff, but not his plate, Jonny OF Wy: ſuch like 
ing 
Grant of all u n | 152 man be (led of lands in fee fimple; or law life, 5 ne Oo, from 
eſtate, right, &c, an eſtate in it for years, by ſtatute merchant, ſtaple, elegit, or Lie 8 
the like; and he grant all his eſtate, or all his right, or all his 6x4, Plow, 
title, or all his intereſt of and in the land; by this grant, all 15 
his eſtate, and as much as he is able to grant, doth paſs. And 
if tenant for life of land, the remainder to the ſtranger in tail, 
the remainder to the right heirs of ' the tenant for life, do 
grant by theſe words; hereby both his eſtates do paſs. And if 
a tenant in tail grant all his eſtate in the land; hereby _— 
doth paſs as much as he can grant. And all theſe words alſo 8 
do carry and paſs reverſions, as well as poſleflions. And if a 
man have a term of years of land, and he grant his term; 


hereby doth paſs the term of years, ad all his eſtate and inte- 
reſt of the land. | 


Utenſils. 


Note. 
| ed; and that for ſuch things as are grantable without deed, 


when they paſs by a verbal grant in any of theſe words, the 
words ſhall have the fame enn a8 "wp OA in deeds. 


8 
2 — 


a. 


(r) If a man hath an . doweh bs cannot grant, the thing in "ation, yet he may give or grant the 
deed, viz. the parchment and wax to another, who may cancel and uſe the ſame at his pleaſure, Co: Lif. 232. 
b. Money due on bond, is a choſe in action, ſo called, becauſe, though the property in a debt veſts at the time 
of forfeiture mentioned in the obligation, yet there i is no poſſeſſion till recoyered by a due courſe of law. A 
choſe iu action ſtrictly is not aſſignable at law. Co. Lit. 214. 266 a, And after an aſſignment of a bond, 

if an action is brought on it, it muſt be brought in the name of the obligee: and for this reaſon, the power 
of attorney, and covenant that the aſſignor (the obligee) will not releaſe, in caſe an action is brought, 
are inſerted in the aſſignment of the bond. 
yet it may to the King, 1 Pr. Vins. 252. The King may by his-prerogative aſſign a cheſe in action to A. 
and it will be a good affignment ; but if A. aſſigns it over to any other perſon, that aſſignment will be void, 
| Cro, Fac. 180. A Court of Equity however will protect an affignment of a choſe in action. 3 Pr. Wms. 200. 
(2) Leaſes for years do not paſs by a grant of Omnia hona; but otherwiſe in @ will, the ciyil * being the 


| guide ; z by two Judges againſt one, Cro. Alix. 386. Portman v. Willis. 


* as Dat 4 


If 


P. 98. charters concerning any -freehold, paſs under * theſe words, 
5 Neither doth any thing 1 in action, as debts or the like, nor 14 
e Tl hawks, hounds, poppinjays, or the like; paſs by this grant. 2: Ja. Wt 
And yet if an executor. grant omnia bona & catalla ſua ; hereby » 0 . 


And note, that by all theſe names theſe ain may be . Fi Brief 


But tho? a choſe in ation cannot be aſſigned to a common perlon, 


* 


„ Exrostn1ON F.DEEDS., . 


* Ik ons grant all his goods in fink a place /i gn W by. 
SEM ”: this grant nothing doth . paſs. but the goods that are in ſuch bk. 
+11 at the time of the grant, and not As other goods that, | EP 
| ſhall be there afterwards. 7 5 5 | 
| Bro. Done I two men have goods in. common, and. have Kee: goods | 

Ph.  ſeverally, and they give me all their goods, by this. grant is. 
given all their goods they have in common, and likewiſe. all 
oods they have in ſeveraltx. | 
Plow. 1. If two tenants in common, or others ue r ſeiſed of lapd,. 

249. Co.10- joyn in the grant of a rent of twenty ſhillings, or a horſe, out. 

% jp the land whereof they are fo ſeiſed; by this grant Fae: 
. _- grantee ſhall have two twenty ſhillings, or two horſes (1). 
Bro. Guan If a man grant a rent of ten pound to me, to have 0 to 
"0 hold during my life and my wife's: life, and after the death of 
my wife, arent of three pound to me for my life; in this caſe, 5 
if my wife die, I ſhall have both the rents. But if there be any . 
words of reſtraint or determination of the firſt rent, it may be 5 
„ otherwiſe: 5; 1; 
Adjulg, M, If one be ſeiſed of a garden plot. in the pariſh 155 Sale, Ang * P. 99. 
Bullen v. grant it to B. for ten years, which being expired, he doth 
non. grant his garden plot to C. for twenty one years, and C. dotli 

build a houſe upon part of it, and leaveth the other part in a 
garden plot ſtill, and after the twenty one years ended, the 
leſſor doth grant to D. totam illam peciam undi froe gardin 
platt nuper in tenura de B. & nunc de C. lying in the pariſh 
of Sale, by this grant, the houſe newly built, and the plot of 
garden doth paſs. 

Bro, Gras If one grant his manor of Date, i in Date, which in EY 5 

53-33.Done doth extend into Dale and Sale; in this caſe. no part of the d e 
a manor that doth lye i in Sale ſhall paſs. 80 if one grant all his wx l 
tenements in Dale; hereby none of the tenements in Sale will | de tos 
8 So if the manor, lie within the pariſhes of A. B. and C. 
and the grant is of the manor of Dale, lying within the pariſhas 
of A. and B; by this grant no part of the manor lying in C. 
co. 1. 46. will paſs. But if one ſeiſed of the manors of A. and B. in 
the county of C. grant thus, totum illud Manerium de A. & B. 
cum pertin in com C. or totum illud Manerium de A. cum B. iu 
com C. by theſe grants, in caſe of a common perſon, both the 
maanors will paſs. 

Bro, Gran: If one grant all his lands in Dale, which he had of the gift 
of J. S ; by this grant nothing will. paſs but that which he had 
of the gi of J. S. But if one grant all his lands in Dale, 
called Hodges, which he had of the gift of I. S. by this grant 
all that which is called Hodg es ſhall paſs, albeit the grantor 
had it not of the gift of J. 5. Po 

Dockraes If one grant all his lands in 8 occupation of J. S; by this 
py grant doth paſs not only ſuch lands as 7. S. doth occupy by 
right, but alſo ſuch lands as, he doth occupy by wrong, and 
not only the lands whereof he hath ſome eſtate, but alſo ſuch 
lands as whereof he hath the paſturage only... 

e. Tf one grant all his lands in B. and elſewhere in the county 
of $. in the tenure of J. S. by this grant, ang doth paſs but 
that Which is in the tenure of 'F S.“ 


+ 


9-2 


(1) But if they jefdrve twenty ſhillings up a | leaſe, FOE ſhall bane: pals: one twenty Gillings Finch's 
law 63. according to the maxim of law, that every mans grant ſhall be taken, by conſtruction of law, moſt 
forcibly againſt himſelf, Co. Lit. 18 3 a. 
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ve 7s Wy ne u ; 11 3 ö . * * it 
If one grant his manor of S. ne Hor ones mariſeos ſuos 4. 8. Advice 


Oo 
1 


at omi terra, tenementa, &c in 8. & alibi dif Maner 


Hectan; by this grant the marſh doth paſs, though it be no 


* P. 100. 


Part of the manor. F 15 „ 
If one grant all his demeſne lands of his manor of Dale, Ec. 
it ſeems by this the cuſtornary land parcel of the manor, held 
bY com ennyl , . 17 O97: 
If one be ſeiſed of tythes which did belong to an abby, part 


of which were gathered by the almoner, and part not, and he 


grant omnes & ommmodas decimas granorum, &c. infra dominium 
prædic, & precin# ejuſdem, in dif Comit', ac omnes alias 
decimas, Saba & commoditates &c. infra dominium prediff & 
diff Monaſter &c. ſpectan & que nuper per Eleemozinar' ejuſdem 
Monafteri collect fuer; by this grant ſhall paſs, all the tythes, 
as well thoſe that were * collected by the almoner, as thoſe 


de 
Wenr- 
worth's caſe 


cd 1. 46. 


Adjudge 
Hit, 2 fac, 
B. R. Ba- 
ker's caie; 


which were not, and thoſe words quæ per Eleemozinar', &c, 


ſhall refer only to the laſt, and not to both ſentenees. 

If one grant all his lands in D. containing ten acres, where- 
as in truth his lands there do contain twenty acres; by this 
grant the whole twenty acres will paſs. e e 
If one grant the ſcite of an abby, & omnia ferras prat paſturas 
& ſubſcript” cum pertinen dict Monaſter pertinen &c. vis. ſuch a 


thing, and ſuch a thing Cc. by this grant, the grantee ſhall have 


In the exception, 


all the lands belonging to the monaſtery, and vis. ſhall relate to 
Subſcript only, and not to omnia. See more in grant infra numb. 
4. and in teſtament, at zumb. 8. and in fine, at numb. 3. 

The exception is always taken moſt in fayour of the feoffee, 


and how that ſhall leſſee, &c. and againſt the feoffor, leſſor. And yet it is a rule, that 


be taken: | 
1. In the thing ex- 


eepted, 


what will paſs by words in a grant, will be excepted by the ſame 
words in an exception. And it is another true rule, that when 
any thing is excepted, all things that are depending on it, and 


neceſſary for the obtaining of it, are excepted allo : as if a 


leſſor except the trees, he may bring his chapman to view them 
if he defire to fell them, and he, or the vendee, may cut 
them, and take them away. And by ſuch an exception, the 
leflor will have the boughs, fruit, herons, and hawks, that 
breed in them, Ce. e e 

If a man be ſeiſed of a fiſhing from ſuch a place to ſuch a 
place, and hath a mill upon the water, and he grant ratam 


 \partem ſuam piſcariæ de D. quatenus terre ſue ſe extendunt, 


ſalvo tamen ſtagno molendini : this exception doth not take away 


the fiſhing of the grantee in the mill pond, but it ſhall have 


relation only to the pool to repair the mill. 
If a man ſeiſed of a manor make a leaſe of it, excepting all 


the ſaleable underwoods, now growing; br which hereafter ſhall * 


grow on the premiſſes, which have been uſually ſold by the 
owners of the manor, with free entrie, egreſſe, and regreſſfe, for 


Dier 80. 


Dier 58, 


Co. ro. 706. 
14 H. 8. 1. 
11. 52. 


Perk. Sect. 
6. Fita, 


4 
Aſſiſ. 316. 


Hil. 16, Jac, 
BR. por 
Judges 


the felling, making, and carrying away of the ſame, at times 


convenient ; in this caſe, the ſoil is not excepted by reaſon of the 


ſubſequent words. 


| loweth, and no more. 


If one be ſeiſed of a manor, and make a leaſe of it cum 
pertinen una cum columbar ac reddit tenentium, decimis garba- 
rum, finibus, heriot' perquifit Cur” & ahis omnibus proficuis, 
Advocac' Eccleſiæ & wrece' except, in this, the exception doth 
begin at Advocac Ecclefie, and doth except that alſo which fol- 


Dier 58. 


If 


j | | d 
. | U 
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Chap. 5. 85 E Xx POSITION of „„ „ 
Deer, 264, If one grant lands in fee, exce ting the trees, or any other 2. In the time. 
thing, to the grantor, without ſaying [and to his heirs 3] by 
this exception, the thing excepted. is ſevered only for the life 5 
of the grantor, and then it ſhall paſs, with the reſt of the - 
things granted. But if the thing be excepted indefinitely, 
without ſaying {for the life of the grantor, & Fi nor how long, 
this ſhall be taken to be an exception during the eſtate. 
The Habendum, as all other parts of a deed, for the moſt * P. 101. 
part, ſhall be taken moſt ſtrongly againſt the grantor, and moſt In the Habeadun or 
in advantage of the grantee; yet ſo as withal it ſhall be con- canon bon de 
ſttued as near the intent of the parties as may be, as in all the ſhall be taken. 
+ _  , Caſes following doth appear. I FT OT 1 
Plow. 55% If land be given, or granted, to one, Babendum, or to have Fee ſimple. 
and to hold, to him and his heirs, ſo long as he pay 201. 
. yearly to I. S. and his heirs, or ſo long as ſuch a tree doth 
ſtand, or the like; this is a kind of fee fimple, but it is limited 
and qualified, and determinable upon this contingent. And : 
yet this may become a.pure fee ſimple, for .if land be granted 
to one and his heirs, until J. S. pay 1001. and J. S. dye before 
he pay it, in this caſe the eſtate is become a pure fee ſimple. 
Co, g. If lands be given or granted to a man, to have and to hold 
Li. 1. u. to him and his heirs, this is a fee ſimple, pure, abſolute, and 
Sl 250. perpetual; and this is made by theſe words [his heirs] ; for it is 1 
2984. C. 38. A general rule that theſe words [his heirs] only, make an eſtate | 
Plow. ee in fee ſimple in all feoffments and grants. But this rule hath 
4 1 H. 7, many Exceptions : for if feoffment of land be made to J. S. & 
ber L. 15. Deredibus, without the word [ /uis]. this is a fee ſimple: and 
yet, if the grant be to J. S. and J. D. & Beredibus, without this 
word [i] contra, for this is only an eſtate for their lives. 
And if lands be given to a Biſhop, Parſon, or the like, to have 
and to hold to him and his ſucceſſors; this is a fee ſimple. 
And if lands be given to a Mayor and communalty, or other 
corporation aggregate, generally, without the word ſucceſſors, 
or any other word, or if lands be given to ſuch a corporation 
for their liyes, this is a fee ſimple. But if land be given to a | 
Parſon, or the like, to have and to hold to him, without ſay- 
ing how long; or to have and to hold for life; by this he hath 
ies, Hh no more but an eſtate for life (1). And if lands be given to 
the King generally, without any other words; this is a fee ſim- 
b 16 k. ple. 80 if one grant Deo & eccleie de D; it is ſaid this is a 
23s H. tee ſimple in the Parſon of P. 80 alſo of a grant Rccigſæ de 
. %% D. per Thirne Iuſt. So if a grant had been to the Monks of 
26. ſuch a houſe, it had been a fee ſimple in the houſe. And in „ 5 


< Co. ſuper like manner it is in other caſes: as if one recite, that B. hath 
Fl. z. Plow, enfeoffed him of White acre, to have and to hold to him and 
4% his heirs, and then he faith further, that as fully as B. hath 
given white acre to him and his heirs, he doth grant the ſame 
to C. by this C. the grantee hath the fee ſimple of this acre. 
And if one grant two acres to A. and B. to have and to hold the 
one to A. and his heirs, and the other to B. in forma predicta; 
by this B. hath a fee ſimple in this other acre; for an eſtate 
in fee ſimple, fee tail, or for life, may be made by ſuch words 


— TK 236; 


—_— 
nn 


(1) See accordingly this diſtinction between a corporation aggregate, and a corporation ſole, in reſpect of 
the eſtate they reſpectively take, by a grant in which the word ſucceſſors, is omitted, clearly explained, in Co. 

Lit. 94. b. | 55 | Se 
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7 * p. 102. 80 where lands are given in Frankalmorgne 2. And 
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Cem. Dig. Eſtates (A. 2.) Bac. Ar. Eſtate in fee ſimple (B). 


. 


5 ple OI os Al if arent * ha 8 8 * 
e e an Equality of partition, and it be granted generally, LS 
and without any words of heirs,” yet this is a fee fim wp « + JE 5 
© ws | 
it is in the caſes of à releaſe of right, a fine, and à recovery. | 
If one give or grant land to another, to have and to hold to * 47. 
him and his heirs males, or to him and his heirs females; in why * 
both theſe caſes, there is a fee ſimple made; but otherwiſe it 
5 is when theſe words are in a will, for then it is but an eſtate 
in tail only (3). 5 
If one grant land to one, to hard FT to hold to Wai and $3 K. 6.5. 
** right heirs ; by this he hath a fee ſimple. And fo it ſhall 
be taken if it be by fine, So if one grant land to J. S. for ge. we. 
life; the remainder to the heirs, or to the right heirs of I. §. 42 
this is a fee ſimple; ſo if one make a feoffment in fee to the | 
uſe of himſelf for life, and affer his death to the uſe of his 
heirs ; ; this is a fee fimple, _ | 
If one grant land to J. S. to Bere and to hold to nige, and 
the heirs of J. $; this is a fee fimple, and all one ma a grant 
to I. S. and his heirs. 

If one grant land to another, to have and to bold to him for — 
twenty years, and that after the twenty years, the grantee ſhall rae. 
have it to him and his heirs by 10/. rent, and give livery of 
ſeifin : by this the grantee ſhall have the fee ſimple, 

If one grant land to the wife of I. S. to have and to hold to 8 
her for life, and after to J. S. in tail, and after to the r 
heirs of 7. S. by this 7. S. hath a fee ſimple. And if one Li. Len i 
grant land to A. for life, the remainder to B. for life, the re- 

mainder to the right heirs of A, by this A. bath a fee ſim- 
le. 
: If land be granted to a man and his wife, to 1 and to Bc, Etats 
hold to them, -and the heirs iſſuing of chem, it ſeems this is 5 
a fee ſimple, and not a fee tail. 
If land be granted to one and his heirs, 85 che premiſes of Co.2.21.24. 
a deed, to have and to hold to him for life; by this he hath a 41. 27 fl. 
fee fimple. So if by the premiſes of a deed, land be granted“ 
to one and the heirs of his body, to have and to hold to him 
and his heirs ; by this he hath an eſtate tail, and a fee ſimple 
expectant. And fo vice verſa. If by the premiſes of the deed, 
the grant be to him and his heirs of his body: by this alſo he 
5 hath an eſtate tail, and a fee ſimple expectant (J. 
Fee tail. If lands be given or granted to a man, to have and to hold Tem e 
to him, and to the [or his] heirs of his body, or the [or his] Tail. Lit. 
heirs males of his body, or the [or his] heirs females of his Tin c. 
body; by this the grantee hath an eſtate tail. So if lands be 2 
given to a man, to have and to hold to him and the heirs 


— 4 1 1 4 4 
. * 


_ 2 —_ 4 


(1) Becauſe the grantor hath a fee chats in n conſideration amet he nk the rere, is amin is 


— — — - 
: 4 


cupiunt ut jure regantur, Co. Lit. 10. a. Plow. 134. b. 


(2) For the doctrine of Frankalmoigne, ſee Co. Lit. 93. b. The ſtatute of 12 Car. 2. & 24. does not in the 
leaſt vary the tenure'in Frankalmoigne, but expreſaly ſaves it. 
(3) For the operation of words in a will, as to what eſtate paſſes by them, whether in fee, in tail, or for 


life? ſee fully in the chapter on teſtaments. 

(4) But according to 8 Co. 154. b. the words Heirs of the body, in the habendum, qualify the word heirs in the 
premiſes, and create an eſtate tail, without any fee expectant. See alſo Mo. 26.—contra Cro. Fac. 476. and 
2 Roll Rep. 23. See more amply, as to what words make an eftate in fee ſimple, in Vin. Ar. Eftate 2 ) L. ) 
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males, or to him. and the heirs. females of his body begotten : 

in both theſe caſes it is an eſtate tail (x). oo 5 

"> — AI lands de given to a man and his wife, to have and to hold , 
De to them and the heirs males, or to them and the heirs females; 


5 Lit. 20. Co. 


„un. of their two bodies begotten: by this they both have an eſtate 
+. tails Andi if lands be given to them, and the heirs males, or 
beires females, of the body of the huſband begotten on the . 
wife: by*this he hath an eſtate. tail, and “ his wife an eſtate * P. 104: 
for life only. And if lands be given to A. to have and to 
held to him and his heirs on the body of B. begotten; by this 
A. bath an eſtate tail, and B. hath nothing (2). 80 if lands 
be given to a man and his wife; to have and to hold unto 
them, and the heirs which he ſhall beget on her body; by 


to a man and his wife; and the heirs of the body of the huſ- 
band; by this the huſband hath an eſtate in general tail, and 
tze wife but an eſtate for life. If lands be given to him; to 
hae and to hold to him, and his heirs he ſhall beget on the 
body of his wife; by this he hath an eſtate tail; and ſhe no 
| JJ d To eg 
Tu. 1j. If one give his land to his daughter, or couſin, in frank- 
marriage; by this they have each of them an eſtate tail without 
any Word of [heirs, or heirs of body,] &c, (3). oth: 
Co. foger If one give lands to B. and his heirs, to have and to Hold to 
* without heirs of his body, that it ſhall revert to the donor; 
by this B. hath an eſtate tail. So if one give lands to B. and 
his heirs, if he have iſſue of his body; by this he hath an 
eſtate tail (4); 80 if lands be given to B. to have and to hold 
to him and his heits, provided that if he die without heir f 
his body; the land ſhall revert; So if lands be given to 4. _ 
B. wxori jus, & bered eorumz & aliis hered' ipfius A. fi did 
hered' de nid A. & B. exeunt' obierunt fine herede de ſe, &c. by 
this they have an eſtate tail: And fo in all ſuch like caſes, 
where after a limitation of a fee ſimple, theſe, or ſuch like words 
ate added; viz: that if he die without heirs of his body the land 
ſhall revert; for in all theſe caſes the 4abendum is conſtrued to 
bea limitation, or declaration, what heirs are meant before (5). 
Ev. foyer If lands be given to A. and B. (a young man and maid un- 
Flow, 133. married) to have and to hold to them, and the heirs of their two 
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(t) It is a conſtant rule; that in the creation of an eſtate in tail, it muſt appear of what body the perſons to 
inherit muſt iſſue, and it is the eſſence of the eſtate. 1 Pr. Mu. 72. Co. Lit. 27. b. For the origin and nature 
of eſtates tail, what things may be entailed, the different ſpecies of eſtates tail, the words 1 to create 
them, the incidents and incenveniencies attending them, and the introduction and progreſs of fines and reco- 
veries in order to bar them, ſee 2 Bl. Com. 110. Co. Lit. , 19. and Fright's Ten. 186. Wes 
(2) And on the death of B. without iſſue, in the lifetime of A. A. becomes tenant in tail after poſſibility of 
iſſue extinct: for the nature of this eſtate and its priviledges, fee Co. Lit. 27. b. 5 
(3) The daughter or couſin takes only an eſtate in ſpecial tail. This gift may be either before, or after, 
marriage. The words in frankmarriage, according to the rules of law, ereate an eſtate of inheritance in ſpe- 
cial tail; but theſe four requiſites muſt be incident to the gift, or elſe thoſe words will eteate but an eſtate for 
life. It, It muſt be given for conſideration of marriage. 2dly. The woman or man, that is the cauſe of 
the gift, muſt be of the blood of the donor. 3dly. If che gift be made of ſuch a thing as lieth in tenure, the 
donees muſt hold of the donor at the time of tlie eſtate in frank-marriage' made; Athly. The donees ſhall hold 
freely of the donor, till the fourth degree be paſt, Co. Lit. 21. b. See further as to the doctrine of frank-marriage 
in Fleta. lib, 3. cap. 11. Com, Dig. Eſtates (B. 6). „„ i „5 5 i 
(4) ons Me in x will, may be i word of limitation; but in a deed, it is always a word of purchaſe 
() Nor does ſuch conſtruction, or explanation of the Habendum, retract the gift in the premiſes, becauſe 
the word heirs has ftill its operation, and by ſuch conſtruction becomes more conformable to the will and in- 


tention of the donor. See Bac. Abr. Eſtates in tail (B). 
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Will. 


* P. 104. 


n f | 
' " jo of 


ENO Fu D E E 5 
boden! ; by. this each of them hath an eſtate wil, and if. a 


$3 4349 14 


marry their heirs may inherit it. 

If lands be given to the ſon, to han add to hold to hh, and 
dis heirs of the body of his father; by this the ſon hath a fec- 
ſimple. But if the words be, to have and to hold to him and 
the heirs of the body of the father engendred ; by this it is an 
eſtate; tail in a deed, as it is in a will. And if the father be 


dead, the law is ſo alſo; but it ſeems the ſon ſhall have by this 


* ES 1 
Lit. 7. Co. : 
LI» 
Aff. pl. 47. 
54. 14. 


only an eſtate for life, except he be iſſue in tail to his father 
er formam. doni. So if there be grandfather, father, and ſon; . 


and the father dieth, and lands be given to the ſon, to have and 


to hold to him, and the heirs of the body of the grandfather ; 
this is an eſtate tail in the ſon: but neither the father, nor 
the grandfather, have either of them any eſtate in theſe caſes. 


If lands be given to I. S. and the heirs of the body of his wife 
(being dead) begotten; by this J. S. hath an eſtate tail. 8 


* If one grant lands to J. S. to have and to hold to him, and 
the heirs of his body iſſuing, the remainder to J. D. and his 


heirs in forma predicta; by this J. S. and J. D. after him, 
have each of them an eſtate tail ThE” | 


If one grant lands to. A. to have and to hold to. fo for life, © 
the remainder to the firſt ſon of 4. and the heirs males of the 
body of that firſt ſon ; by this, the firft ſon hath an eſtate in tail, 


12 H, 4 I, 


Co. ſuper 
Lit, 385. 


Co. 2. 91. 
ſuper Lit. 

22. 39. Aſſ. 
Plow. 20. 


and at his father but an eſtate for life only. But if lands be 5 


granted to A. for life, the remainder to the heirs of the body 


of A; by this A. hath an eſtate tail in him. And if lands 


be given to a man and his wife, to have and to hold to them, 
and one heir of their bodies lawfully begotten, and to one heir 
of the body of that heir; by this there is an eſtate tail made, 
yet ſo as it ſhall laſt only during the lives of thoſe two heirs. 

If one grant lands to another, to have and to hold to him and © 
to his heirs of the body of ſuch a woman lawfully begotten ; by 
this he hath an eſtate tail for begotjen ſhall be intended M 


the donee on that woman. 
If there be huſband and wife, and they have Abe, a ſon an 


daughter, and lands are given to the wife, to have and to hold 


to her, and the heirs of her late huſband on her body begotten ; 
by this the wife hath an eſtate for life, and the fon an eſtate 
in tail, and if he die without iſſue, it ſhall go to his . 


er formam Aoni. 


3 


Co. ſuper 
Lit. * 


If lands be granted to the huſband of A. and wife of B. to Co. fur | 


have and to hold to them, and the heirs of their two bodies ; by * 
this they have each of them an eſtate in tail in them; for there 


is a poſſibility that one huſband and wife may die, and then 


the other huſband and wife may intermarry. 
If there be father and ſon, and lands are given to the father, : 
to have and to hold to him, and the heirs of the body of his 


home; but an eſtate for life. 
If lands be given to the mother for life, the retyialader to her 


ſon and the heirs of the body of his father on her begotten, 


(the father being dead) by this he ſon hath an eſtate tail. 
If lands be granted to J. S. to have and to hold to him, and 
the heirs he ſhall happen to have of his WOE by Ml he hath. 


Lit. 20. 


ſon; by this the ſon hath an eſtate tail, but the father, as it 


—_ — 


£24 If the 5 5 "Wa to . D. in forma r predifia, without the word heirs "5A inſerted, this limita- 


tion would veſt a good eftate tail in F, D. Co. Lit. 20. b. 


but 


ape 3. iro: EY o 


but an eſtatt "il; and no Reſltþle, and hie wiſe Kath *d 
© jb eſtate at all. . | A 5 3 N 250 ; 
r I lande be gra ated to I. S. And th heits * the id E S. . 
4 Gall lawfully beget of his firſt wife, and he hath no wife at 5 
Sn} the time of the grant; by this he bath an eſtate tall. rr 
ue, If A. have iſſue by B. his wife, C. a fon, and D. 1 aaa. 
tet, and A. die, and lands are granted to B. 74 have and 
Hold to Ber and to the heirs of A. her late huſband on Her 
begotten (t) ; in this caſe and by this deed C. hath am eſtate tail, 
and the Wa hath only * an eſtate for life, and if C. wy * p. 10 5. 
without iſſue, D. his fiſter ſhall have the land per formum ; 
an, But if one grant lands to . late wife of I. S. to harre 
and to hold to the mid A. and the heirs of I. S. on the body 
of the faid A. begotten; in this caſe the ſon and heir haſt 
| take no eftate by the grant (2). And the fate ConfME(Etion 
DS ſhall be upon the fame words in his will. ; Will. 
. If lands be granted to the huſband and wiſe, " have al =. - 
| hold to them, and the heirs of the body of the ſurvivor of 
them; by this the ſurvivor. ſhall have an | eltte tail after the 
1 death of the other. 
Co, If lands be phialed to 1 5. * habe we to hold ts kith & 
THT Beende de carne ſua, or heredibus de ſe, or Beredibul quos fibi 
contigerit, in all theſe caſes I. S. hath an eſtate tail and no more. 
is If lands be granted to husband and wife, 'to have and to 
hold to them, and the heirs of the body of the huſband, the 
remainderꝰto the huſband and wife, and the Heits of their two 
bodies begotten, this remainder is void, and therefore by this 
the huſband hath an eſtate in tail, and the wife a Joint: ctate 
for life with her huſband, and no more! 9 
c If lands be granted to J. S. and his heirs of ths body er Tine 
5 a Note begotten; by this I. S. hath an eſtate tail; and no more. 
5 fuper If lands be granted to I. S. & beredibus de corpore e procreatis; 
3% by this the heirs that ſhall be hegotten afterwards ſhall take. 
And if lands be granted to J. S. & heredibus de corpore procre- „ 
0 2245 ; 2 this the heirs of his body rey? Eg! otten ſhall take 


8 55 If one body be 
ne yearly paid 70 hat Ss or y * Han! Revit in ce lands of 
ttce grantor; by this the grantet hath an eſtate in tail in the rent: 

and if he grant to J. S. that if he and his heirs be not paid, Ce. 

Lit, ſect. that he or they ſhall, Sc. he hath a fee fimple in the rent ( 


RH 1 If one give or grant land to another, to have and to hold to 


92:24 him for life; or to him and his aſſigns,” and fay not how long, 


S8. CE what time; and the grantor make livery of ſeiſin ac- 


bu. % cording to the deed ; by this the grantee hath an eſtate for his 


Dier 307. 


C0. 7. 23. own life (4). But if | ho bangs of ant by made, no eſtate at 


** TOE * * don. 8 * 
ay 4 4 th. 


0 3 K =” * — — * Xu br 


(1) It is preſumed the wands "FRM in Tealich i in 7 ok ſhould by ks . it conſiſtent with 
Mandevilt's caſe put by Ld. Cole, in 1 Inff. 26. b. and to diſtinguiſh it from the next caſe i in the text above, 
(2) Becauſe he was named after the Habendum, 0. Lit. 26. b. N note + thereto, in the 1 3tb edition, 
where one named after the Habendum ſhall tale. 25 5 

(3). See further what words make an elle tail, an. Dig. TR (B. 3.) Vin 1 4. Eſtate, (R.) Bac. 
. Sid in tail (B.) 

(4) If the grantor hath authority to make ſuch 4 rant; an eſtate for a man's own lite being more beneficial, 
and of a higher nature, than for any other life, Co, Lit. 42. but if tenant in tail makes ſuch a grant generally, 
with livery, the grantee ſhall have the land but Prov the life of the tenant in tail, for that is the greateſt 
eſtate he can law fully make; but if the king rants lands, or rent, and limits ng eiae, the grantee. does not 
take wy ra of * Roll, Abr. Eſtate 55 Eris 
all 
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RA) 
, 
"ED We” 
tos 
: 
. 
Forfeiture. 


Will, 


and he make no livery. of. ſeiſin 1 5 9 gtant; by this his tem 7 
make livery. of ſeilin upon the grant, then an eſtate for the life 
leſſee for years, of which he in reverſion may take. preſent, ad- 
| when he doth put in his own beaſts, or eſtovers. in his manor 
when he cometh: there, and 10 no Mage, by this it Leems the 
1 i hath an eſtate for life. : 
P. 100. 
his heirs, in the disjunctive; this is but an eſtate for life, and 
hath only an eſtate for life, and no fee ſimple. 


mit no time, and expfeſs no eſtate; by chis the bargainee ſhall lov. 539. 
have only an eſtate for life. But otherwiſe. it was Nen the 


to the next heirs males of J. S. it is an intail. 


"heirs for his own life, or for 'the life of 4 D. b this 4 F. I. 140. 
hath an eſtate for life and no more. = 


aſſigns; by this they have an eftate for life only. So if lands 
be granted to any naturall perſon, to have and to hold to him 
and his ſucceſſors; by this he bath; only an eſtate. for his. 8 


to hold to him generally, without limiting any ate; in this 
them for their lives, to the uſe of C. for his life; by this C. 
grantee hath an eſtate for the life of the grantor, and, no lon- EY 


. eſtate for life doth ou ; for this f is as much as he can lawfully. 162. 


Er on 25 b * E 5 5. 1 „ 


all 1 an eſtate at will, b peßt by this; deedeinand if he 
that doth grant the Ind be bit a leſſee for years of the land, 


of years, and that eſtate which he hath; is granted. But if he 
of the grantee Will pals, and it is a forfeiture; of the eſtate of bo 25 | F- 


on in his land 


vantage. And if one grant to another, com 


If one grant land to J. S. to have Ad to 85104 to} hon. 5 let 0 


no more. So if one grant lands to 75 S. to have and to hold 
to him, and his heir, in the ſingular number; by this ve 8. 


If one bargain and ſell land to another for 1 and 5. Oo 1 87. 


ſtatute of uſes, for then it had been a fee fiimple.; ©: 
If lands be granted to J. S. for life, and after to the next; 71 co. 2, 66, 

mal of J. S. and the heirs. males. of the body. of ſuch next _ 

male; by this J. S. hath but an eſtate for life. But if it be 


If one grant land to I. S. to have and to hold to bim i in ie 9 20 H. 6. 33 · 
415. or in fee tail, without ſaying [to him and his heirs, or to 
im and his heirs males, or the like] this is but an eſtate for life, 
and no more. So if one grant land to J. S. to have and to hold 
to him and his ſeed, or to him and his iflues generally, with- 
out more words by this is made only an . eſtate for life. But 228 
in the conſtruction of a will the ww is. otherwiſe, in moſt o 
theſe caſes (7. 87 | 
If lands be granted to two. & . Without IT 3 20H, 235 
[Sues] by this they have an eſtate for their lives and no longer. 
If one grant lands to I. S. to have and to hold to him and his cf 172. 


If one grant lands to A. and B, 1 1 & "fruis 0 omit- 80 75 


ting all other words; or to have and to hold to them and their 5 e 


If one grant his lands to J. F. to pay his debts, to have and oo 8 96. 


caſe I. S. hath an eſtate for life only. 
If lands be granted to A. and B. to have and to bold. to Dier 186. 


hath an eſtate for his life if 4. and B. live fo long. SEE 


If a tenant in tail grant totum flatum ſuum; by this this bigs, 
0: 7. 33 


ger. And if a leſſee for life grant all his eſtate; hereby his d e 
Co. ſuper 


21 ry 1 8 1 2 : — 


(1) See poſt in the . on teſtaments. — Difference of cc ien does not only ariſe c on different in- 
for in the very ſame caſe, and in the very ſame court, the ſame limitation has received two 
different conſtructions, when applied to a legal, and t to a truſt eſtate. See Hear ne on cont. rem. 3d. edition 96. 
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j 
0 


the 


heirs females of the body of 


* 


granted to the daughter and the heirs females of the * 
the father; it ſeems by this ſhe hath only an eſtate for life. 


p 
2 
* 


Co, e If one * land to another, to have and to hold to he: 
Li. 42 while ſhe ſhall live ſole, or during her widowhood, or ſo long. 


* 


as ſhe ſhall * behave herſelf well, or ſo long as ſhe ſhall dwell * P. 107, 


in ſuch a houſe, or ſo long as ſhe pay 10/. yearly, or ſo long 
as the coverture between her and her huſband ſhall continue; 


pr if one grant lands to a man, to have and to hold unto him 
until he chäll be promoted to a benefice, or the like; in all 
ttheſe caſes, if livery of ſeiſin be made according to the deed, 


bor if the grant be of ſuch a thing whereof no livery is re- 


%%% 


that determinable alſo. 


Co, lee, If one grant lands to J. S. to have and to hold to him for 


Plow, 161 life, and doth not ſay for whoſe life; this regularly ſhall be 
Wes, taken for the life of I. S. the leſſee, and not for the life of 
in the lands granted, then the leaſe ſhall be conſtrued to be, 
and to endure during that life only, by which the leſſor did 


buoold, to prevent a forfeiture. And if he that doth make the 
leaſe, be tenant in tail of the land, this ſhall be taken to be 
a leaſe for the life of the leſſor. And if a tenant for life of 
land, make a leaſe for years of it, and then grant his reverſion 


by the name of a reverſion, to another, to have and to hold to 
him and his heirs; by this he hath only an eſtate for the life 

of the grantor, and no more. So if tenant in tail of land, 
grant it to one for years, and after grant his reverſion to ano- 
ther, to have and to hold to him, and his heirs; this ſhall be 
conſtrued to be an eſtate [for the life of the tenant in tail, and 

no longer, and the atturnment of the tenants in theſe caſes 
will not alter the caſes. And ſo it is in caſe of a releaſe alſo; 

as if tenant in tail doth releaſe to B. (being leſſee for years of 


the land) all his right to the land, this ſhall be taken to enure 


ut for the life of the tenant in tail and no longer: as if a man 
retain a ſervant, and, fay not how long; this ſhall be taken for 


: 1 * 


a year (1), Conſtructis legis non facit inſuriam. 


* 


Co, fuer. If one grant to J. S. that if he be not paid yearly for his | 


Ce. 4:85. life 405. he ſhall diſtrain in the land of the grantor for it; 
by this I. S. hath an eſtate for life in the rent. And if a man 


by his deed grant a rent of 10/. iſſuing out of all his land, 


grantee. 


4 Fl 


eng un. If one grant lands to J. S. and J. P. to have and to hold to 
them during their lives, omitting theſe words [and the longeſt 
liver of them] by this notwithſtanding they ſhall hold it dur- 


ing the life of the longeſt liver of them. And if lands be 


granted to A. to have and to hold to him during the lives of B. 
C. and D. without any more words; by this A. hath an eſtate 


© during all their lives, and during the life of the longeſt liver 


+33 Elz. of them. + And if lands be granted to A. to have and to 


B. R in the 


gate of Re hold to him during his life, and during the lives of B. and C. 


* 


*Laek. by this he hath a leaſe for his own life, and the lives of B. 


nd to hold to her 


the leſſor. But if the leſſor himſelf haye but an eſtate for life 


* 


Auarterly, at the uſual feaſts, this is an eſtate for life of tge 


(1) For that retainer is according to law. See I 3th. edition, Go, Lit, 42. b. 
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— b * 1 F . | 
& 9 . * 8 NE 
FN 4 4 1 Y N * . : 
; 5 9 * % 
th ou | : 1 5 1 * df ' . 
” Fe, . 7 4 ; þ _ * 
; I 7 be. io. +, % : £5 G 1 1 N 8 9 
8 „ e eee . K 25 N 2 4 % Þ * 
* 5% © SOC 0; LI ; - ' ; 
& > a? 54 Ky 0H ! : ; x : 0 
5 O0 ; N NE ver | 24 „ 
, F 4 + I pe | . 1 — 
Fx 5 f * % . 
*Y - * * 


& 
%,, * 
LIE 1 
\ rs 
3 * 
bl 
* 
Y, - 
r 


Ty 1 . ; 8 " 2 * 
Ny | : : x . F 5 
E Reg 
LY . 8 PP. * 650 5 
7 5 4 FS SY $ * » 
1 1 ; ; 3A, * 5 * 1 J 5 ö Fn 4990 * & 
os "IT 75 Sj \ 5 . „ . * ;$ * : W 5 ms 3 
* 8 Nas oY 8 e r 7 * VV £% N 1 So. at > 1 * 4 
And C. and the longeſt liver of chem. But if a leaſe be made 
and C. and the longeſt liver of then. 1 made 
' $ Ft 3 ” , * ; 2 $8.54 7 5 2 S INT Y R ks al Fe, HY 0s 2, f ; i 23 47 : 4* 2 
to J. S. ot fand, Io. have aud to hold to uring the t 


* that A. and B. (hall be juſtices of peace,” or doring the imo 
that A. and B. ſhall be of the Inner Tempe, or the like; in 


* 
: 


ᷣ theſe caſes rhe Failer of one doth determine the eftate. * And" agus 
j WO B. Only, to ͤ Ü ¾Kdß / 
4. for their ütes; by this B. hath an"eltate for his own life a.. 
Occnven, dnl and no more, and C. hath nothing at all (1. And here c. 
fen: by the way let it be obſerved, in theſe and ſuch like caſes, Le 


whete lands are granted to one man, to Have and to hold to him tov. 556. 
{or to him and is afſigns, or to him, his executots, adminif- zr , 
trators and aſfigns,] during the life, or during the lives of & 1. 5. 
others; and in moſt caſes where a man is tenant pur auter vie, 
7. e, for the life, or lives, of another, or others, if the tenant pur _ 
auter vie in poſſeſſion die, his eſtate ſhall not go to his heirs, 
executors or adminiſtrators, unleſs they can firſt get into poſ= _ 
ſeſſion after his death, but he that can firſt get into the poſſel- 
ſion of the land after the death of the tenant pur. auter vie, 
ſhall have it for his life, and after his death, then he that can 
firſt get into the poſſeſſion again, &c. And therefore if the 
land were let by the tenant pur auter vie at the time of his 
death to any undertenant for years, or for ohe year, or at will, 
and this undertenant be in poſſeſſion at the time of the death 
of the tenant pur auter vie, this undertenant ſhall have it for 
his life, if the life or lives by which it is held ſo long live, 
for the rule in this caſe is occupants conceditur. Et capiat qui 
capere poteſl, And this eſtate is called an occupancy, and he 
that hath it an occupant (2). To prevent which miſchief, the 
| lefſee muſt take care when he takes his leaſe, to have it made 
to him and his heirs during the life or lives of him or them by 
whom it is held, for in this cafe after his death his heir and 
none other ſhall have it; or if this be neglected, then he muſt 
take care to grant over his eſtate by a& executed (for by his 
laſt will he may not deviſe it) to ſome friend and his heirs in 
_ truſt for him; or he may grant it over to another, and take a 
regrant of it to himſelf and his heirs; or he may make a leaſe. 
for years of the lands to ſome friends in truſt, and by this 
means he may have the fruit of it during the term (3). 
| | 10 of an eſtate, Co. ſupee | 
ſuch a leaſe ſhall then it ſhall begin preſently ; otherwiſe it ſhall begin at the 13 
— tal hang time expreſſed, if it may ſtand with law. If a leaſe for years be %;ę ßͤ 
_ made, bearing date the 26th day of May, to have and to hold 
for twenty-one years from the date, or from the day of the 


- 
* 
K's 
: 


* 1 FU p 0 95 "WES oo. "X; 6 ” 


7 
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(1) See further as to what words make an eſtate for life, in — Ar. Eſtate (N. a.) | Bac. Ar. Eſtate fot 


| Life (A). : 


(2) If he who claims to be occupant does not take actual poſſeſſion, he ſhall not be occupant, 1 Sid. 347. 
Vaugh. 188. | 0 „ „C ͤ . - 
- (5) By the ſtatute 29 Car. 2. c. 3. Tenant pur autre vie, may deviſe his eſtate by will atteſted by three 
witneſles, and if he does not deviſe the eſtate, it is chargeable in the hands of the heir if it ſhall come to him 
by reaſon of a ſpecial occupancy, as aſſets by deſcent ; in Caſe there be no ſpecial occupant thereof, it ſhall go 
to the grantees executors or adminiſtrators, and ſhall be aſſets in their hands. See 2 Salk. 464. 2 Vern. 719. 
And by the ſtat. 14 Geo. 2. c. 20. the ſurplus of the eſtates pur auter vie in caſe of inteſtacy, is made diſtributable 
as perſonal eſtate, Theſe two ſtatutes have aboliſhed the title of general or common oceupancy; but ſpeciai 


_ occupancy by the heir at law, where the original grant is to a man and hrs heirs during the life of ce/7:1que 


vie, ſtill continues. See further as to the general doQrine of occupancy, and of what things it may be, 2 Bl. 


Com. 8, 258, and 400. The notes to the 13th Edition, Co. Lit. 41. b. Com. Dig. Eſtates (F.) 2 Ld. Raym. 


1000. 6 Med. bb. Bac. Abr. Eſtate for life (B.) Yin. Alr. Oecupant,—and Eſtate (R. a. 3.) Eg. Ca. Ar. 


Eſtate (B.) 1 Ath. 524. 3 4th. 708. 


3 8 | $ | date; 


T5 


3 5 impoſſible, as the. 3 oth of Februar 
term be limited Fo. hegia from t 


* x40 on no of» * 


late caſes es, the leale ſhall, begin, on; the 27th. | 
May (s). "But, ik abe words 17 Baye and to. N * 
| boncalorth, or From. the reof, in theſe, cal 8055 3; Fe 
wall Lon on the day ih h it is delivered. "And if it be TD IT 
1 * e bon fe ioxit, then it ſhall. begin the _nez t day after 
5 the delivery. 5, it be, 40 have 4 55 £4 Jo, for 1 
de vente; Kt ang meptioning when it „ it ſhall 
begin fror m then e irerzz if f there be no former . 5 being 1 p. I 109. 
And it & ſhall 5 egin from the time of Ts. 

ing of that Ws. if the deed have a date which is RY or 
y, or goth of March, and the 
he. date, then it ſhall begin 
from the delivery. 80 wh a man by his deed recite a ak 
which is not, er which, is void, or miſrecite a leaſe that f is in 
+ ns * 24 int material, ard then ſay, to have and to hold from. 

e end of the former leaſe; this leaſe ſhall. begin i in courſe of 


| time at the time of the delivery of the deed. SS 


co. r. 144. +; If one make à leaſe of land to A. for twenty years, ind 
21 7 5 then grant it to B. to have and to hold to him from the end of 


the firſt term, G, in this caſe this ſecond leaſe ſhall begin, as 
ſoon as the firſt leaſe, by 179 means ſoeyer, ſhall end. But 


A e if the words of the ſecond leaſe be, to have and to hold to him 


from the end of the. twenty Jears,.. in this.caſe the ſecond leaſe 
call not begin. untill the twenty years be expired. And if one 
make a deals: .of white acre to 15 for ten years, and of black 


acre to B. f fox twenty Years, and then, recitig both the leaſes, 
doth — es a leaſe to C. to be egin after the e leaſes; ms 


- ſhall be taken reſpectively, and ſhall begin, e White acre after 


545 i . the e nd of the ten years, and for black ACTE ; 9155 r the end of 
co. 6. 36. twenty Years. 7 


d if one makes. 2 leaſe, to To for fixty years, 
nee if the leſſces ſhall die within the term, that then 
preſently after the deceaſe of the laſt of them longeſt living, 
the leſſor ſhall. reenter, and one of them die; and after the 
leſſor doth make a leaſe to another, Habendum &c. cum P. 
Aue per mortem ſurſum redd vel Horigfaciuram of the laſt ſurviv- 
ing leſſee acciderit vacarr for forty years; in this caſe, this ſe- 
cond leaſe ſhall. begin after the death of the leſſee ſurviving, 
reentry of the leflor, or the effluxion of time of the firſt leaſe, 
which = them ſhall firſt happen, and the leſſee cannot n 
election make it to begin at any other time. 


Dier 61. If a man make a leaſe for thirty years, and four years. ws 5 


make another leaſe; to another man, in theſe words. Noveritis 
Sc. me A. de B. predictis 30. Annis finitis dedifſe & conceſhſſe 
B. d% C. Ge. Habendum d die confettionis preſentium et termino 
' (prediffo finito, uſque ad nem 31. Annorum : by this the ſecond + 
Crazeck's term ſhall begin at the end of the thirty years. And if one 
lt. Ce. H. ma leaſe to A. for twenty years, and after make a leaſe to B. 
8 - hays, and tagbold to Me fro. ths c of the 2 term, for 
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(2) In the caſe of Pugh and Duke of "EY rn dried in B. JR. FRET term 1777. Leaſe 


for 1 one years, made to commence from the day of the date, held to be a good leaſe in poſſeſſion, and the 


ſame as 
Moor 4. 5 5 00 e s 5 Co. Barwict's caſe. Flewellin's caſe. 4 Bulft. 177. 1 Roll. Rep. 297.3 


Bulſt. 204. "abi b. Aline 77. 6 Wi L M. queſtions on a prebendal leaſe. 11 Vn. 3. 
Sir Robert "Heart's wig 2 Ld. Ram. 1141.—Thompſon & Vandike, in B. R. Michaelmas 1736. cor. Lad. 


Hardwicke, and the caſe of the Attorney General V. Counteſs of Portland in the Exchequer cor. Sir Thomas = 


Parker. See further pn this point, Vin. Abr. Eſtate (Z a.) Time [A.) * * Eſtates . 8. 1 Will. 


Rep. pt. 2. 520 Nb « Bac. Air. A (E. 4 rule 2. and notes to Co. Lit. Ns | 
E e ma twenty 


it had been to + from the date; the. following caſes were mentioned in that deciſion ; Dyer 218. 
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Pin”: the Novi, 2 which N 5 bt 1 5 

Caſe, the ſecond leafe hall begin 'preſentl "When Michatlons 8 

is cone. 1 N $517 40 l ln 400 n on 

1 If tod jottttetubits be, and obe ef häu gia he "land 46 Mick. f. 

I. S. to Have and te hold to him for twenty years, if the 22 18 5 

and his companion ſo long live; by this the leaſe fan conti | 

nue no longer than they both Jive bi gh and when either of 

them is dead the leaſe is determined. * And if one grant his * aCo. 5. 9. 

land to J. S. tohave and to Hold to him, His ex . Tot 5 

the term of one hundred years, i H. B. and C. live 0 

and leave out theſe words [or either of- 2 in Mise T 

either of them Ge, the leaſe is determined. But if the words OD 

be, to have and to hold for one hundred years if A. B. er C. 

1 or either of them] fhall live ſo Jong, contre. If a 175 30, 
eaſe be made of land to the huſband and wife, to have and to 

hold to them for twenty-one: years, if the hugband and wife, 
or any child between them, ſhall ſo long live; this is a | 

leaſe, and ſhall continue for all their lives, and for the life of 

the longeſt liver of them, albeit the firſt words be in the c 
I one poſſeſſed of wad Ker beben 4 rears, grant the ſarnte 

to another, to have and to hold to him, his Esbit and ad. © 3-294 5 

miniſtrators, or to him and his affigns, or to him, without any $3,496. 

more words; or if a man that is poſſeſſed of 'a term grant this * 15 

leaſe to another, and doth not ſay for what time; it ſeems in 

theſe cafes, the whole term is granted, albeit no livery of ſeiſin 

be made. And in the firſt caſe if livery of ſeiſin be made 

then it ſeems there doth afs an eſtate for the life of the gran- 

tee, and therefore that this is a forfeiture of the eſtate of the 

leſſee for years, whereof he in the reverſion may take advantage 

preſently. . And if a leſſee for years of land gfant à rent owt of - 

the land generally, without any limitations, this mall be con- 

ſtrued to enure for a grant of the rent ſo long as the eſtite-of 

the grantor doth continue. But if he grant a rent by expreſs 

words, for the life of the grantee: by Wi the e thatl 

have it for all the term if he live fo long. 

If one grant lands to J. S. to have and to hold to Kirk 657 Co. foper 

life, reſerving the firſt ſeven: years a roſe, and if he will hold © 2+: 

the land over; that he _ ay a rent in money, and no li- 

very of ſeiſin 15 made; by 15 it ſeems in certain is made a 

leaſe for ſeven years, anti. pos condition be performed; and 

then alſo it ſeems it is a leaſe for no longer time. 2 ſo 25 

haps it will be, if livery of ſeiſin be made. 

If one grant a rent of 56. per annum unto. I. 8. to "Fark and anew 

do hold to him, Sc. until he ſhall receive 200. in this caſe he be 
ſhall have a leaſe for four years of this rent. But if lands be £ 

granted to J. S. to have and to hold, Sc. until he ſhall receive 

207. out of the profits of it; in this caſe if livery of ſeiſin be 

made, the grantee hath an eſtate determinable upon the rot. M 

of the money; and if no livery be made, he hath no eſtate at 


all but at will. | : | 
"We „ - 


. it * 1 D > BB Dis. 


3 " 0046 ene en bur like ad ſay chat if the! leſſee within 
, Le. 335. ene year pay: net nobel that he thall have but a term for tuo * p. 111. | 

fe: by this if he doth not pay the-money he hath one e 
leu for tee years, albeit livery of: ſeifin be made upon it. 
r If one male u denſe to I. S. to have and to hold to him, * 

Exeoutors® Ge for ten years if J. D. ſhall live: fo long, ant 

J. D. is dead at the time when the leaſe is inade 3 in'this take. 

4. S. hath an abſolute leaſe for ten yeurs. 8 
on {hy one Brant lands to I. S. t have ant ine hold to de his 
775 executors, Go. for three years, and fo from three years to three 
Deke 2 during the life of 1. S. or from three years to three 

iP during the life of the leſſee; by this it ſeems. I. S. hath 
Tee ſix years and no more. And if one grant lands to 
J. S. to hold for thtee years, and after the end of thoſe three 
years for three other years; and after the end of thoſe three 
years for thret other years, during the life of the leſſor; by this 
it ſeems T. S. hath a leaſe for nine years and no more. And 
yet if in theſe and ſuch like caſes, where leaſe is made from 
D many years to ſo mahy, for the life of any perſon, livery of 
ſeiſin be made upon this debd, nen Jun: charte ; this 
Be 2774 may be an eſtate for life. 
* 8. 10. If lands be granted, to have EY to hold un 1% 4% 
"= rat fl ro Fermino unius Anni & fit de uno Anno in unum Annum quam- 
An ambabus partibus placuerir; by this the grantee! hath a leaſe 
bor three years only in certain; and "afterwards a legſe at will. 
And if lands be granted to have and to hold from the Nativity 
of Chrift next, pro rer mino unius Anni, & , in fine dif" unins 
Anni ambæ partes placrrent quod endem projens Aa foret re- 
novata runc dabend premiſſa do the leſſee, Bi ab & 25 dictum 
Mum Netivitotis Domini uſque rer minum trium Annorum extunc 
en ſeguen; by this the grantee! hath à leaſe in certain but 
for one eons r i che . Ne agree again, a _ for 
mee years. © Wwlnamnw bÞ . od: 
0e 6. 3% WO one make u lest to £8 to have and to bold to kim for 
21 H. 7. 33 years, and tay not how many Fears : by dilis ache agg hath a | 
leaſe for two years and no more. 3 
To. 3.29 ig. Of one grant his land to. L. B. td have and to hold. to Kim 
_ *ahHlt*f.'D. ſhall come to twenty-one pers of age 5 in 21 
caſe if J. D. uye before that time the leaſe is ende. 
co. x. 4. If a man poſſeſſed of à term of ears of land doth. a the 
7 4 . land to another and his heirs, this by mer p ne amount 
1 0 4 good grant of his intereſt (a, 1 
= „ If lands be granted to huſband and WIE: ah; to dl 8. to have | 
And to hold 10 them, and to the heirs of the huſband and I. 
S; by this the wife hath only an eſtate' for life, in a moiety 
With her huſband; and the husband and J. S. have the fee im- 
: ples in joyritatenaticy; to them and their heirs. 15 
N If lands be grunted to two brotherß, or two Gi: or to Limitation of eſtates 
E . a * brother and fiſter, or tb à father and ſon, or any others, >; perſons. 
to have and to hold to them. and the heirs of their bodies be- 112. 
geren by this they have joynt eſtates for their lives, ſo that 
the ſurvivor. of them will Ware the whole for his life, and ſe- 


veral inberitances, 1. e. . in tail by moieties i in com- ; 
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ſuch like manner; by this the wife hath an eſtate tail, as far 


5 8 fo 8 16 


ts > of D EDE 


— And Filand be-gtantedito two-aen. 
Ch N and their-wives, ant the heirs of theit hodies begotten; in this 
_ caſ6athejs:have: jaynt eſtates for life; and after warde the one 


huſband and wife ſhall have the one oe and the janet 
huſband! and wifeothe other moiety in common (2). And if 


lands be granted to a mn and two wotnen to have and to 
hold to them, and tlie heirs of their bodies; by this they a 
each of them an eſtate tail in common Vid the other . 
If lands be granted to huſband” and wife, to have and to wa 


6 
hold to them, and their heirs of their bodies iſſuing, or in any 


forth as the huſband. But if it be granted to them, to have 


Uſe. 


and to hold to them, and the heirs of the body of the huſband, 


or to the huſband and wife, and the heirs of abe haben which 
he ſhall have by his wife, or in any ſuch like manner; by this 


the wife hath only an eſtate for life, and the whole eſtate tail 
is in the huſband. So vige venſa if lands be granted to huſband 
and wife, and the heirs of the wife upbn her body begotten by 

the huſband; by this he hath an eſtate for his life only, and his 


wife the whole eſtate tail. And if lands be granted to the 


husband, to have and to hold to him and the heirs of his bo- 
dy, on the body of his wife begotten ; or to have and to hold 
to him, and the heirs of his body begotten on the wife he ſhall 
firſt marry; or to have and to hold to him, and his wife he ſnall 
firſt marty; and the heirs of their bodies begotten; in theſe 
caſes the huſbands have the whole eſtate, and the wives nothing 
at all; But other wiſe it is it ſeems when the eſtate is limited by 


way of uſe to a man and his wife, that he ſhall dea 8 


marry, for by this it ſeems the wife ſhall: take alſſ. 

If lands be granted to A. a married man, and to 8. Aa mareled 
wife, and to the heirs of their bodies engendred; by this they 
have each of them an eſtate tail preſently executed, and whiles 
the wife of the huſband, and the huſband of the wife live, they 
ſhall hold it for their lives, and if they happen to dye, and theſe 


to intermarry and have iſſues, ee ſues ſhall have it weers- 8 


ing to the intail. 
f lands be granted to A. and B. 00 tbe Gay" ous hold 10 A. 


for life, the 3 to B. in fee: by this A. ſhall have the 


5 whole for his life, and B. the fee fimple afterwards (4) 


When the Habendum 
ſhall be ſaid to be 
repugnant and void; 

and when not, Lat 


As touching this matter, theſe: differences are to be taken; ; 
between things that are granted, and between the eſtates : when 
the things that are granted are ſuch as lye in grant, and take 


mall control, divide, effect by the delivery of the deed only, without any ceremony, 


or expound the pre- 
miſes. 


P. 113. 


or take * effect by the ſame ceremony; and when not, but ano- 
ther ceremony is required to the perfection of the grant and 
eſtate: and when there is an expreſs eſtate made by the deed 
in the premiſes thereof; and when but an implied eſtate only: 
as for examples, if one grant land, rent, common, or any ſuch 
like 3 to one and his 5 by the ran of the deed, 


. * * W 3 


IP © * hat 
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Co. ſu 
Lit. 26. 
Dier 74. 
Co. 1. roo. 


an. 7.10. 


vier rab. 56. | 


Co. 2. 23. | 


Per Sect. 
”*% 1 
14 1 

Co. ſupet ” 
Lit. 183. 


CIT 


(1) Andif a gift be made to two men and the heirs of their two le the remainder to them two and 
their heirs; they are joint tenants for life, tenants in common of the eſtate tail, and Joint- tenants of the fee. 


Co. Lit. 183. b. 


(2) Of the inheritance ; and no croſs remainder or other poſſibility aa be allowed by law, where it is once 


— GI 


ſettled and takes effect. Co. Lit. 25. 6. 


(3) So if lands are given to two men and one woman, and the heirs of their three bodies begotten, they have 


ſeveral inheritances. Co. Lit. 184. a. 


(4) See further in Bac. Abr. Joint-tenants (D). 


4 


Com. Dig. Eſtates (K. 1.) Vin, Abr, J oint-tenants 1 


to 


"+. J " . 5 1 % : : ” * 
a : : p | — * 


Cha „„ 1 E N 5 7 10 * of. D E E D 8. | 
| . . 8 1 hold. to. him far: lite, or to have and to hold to. 


him and to his aſſigns, without more 4 * this caſe the ; 


 Habendum is rep 
haue an eſtate in, 
ad the caſe doth require 
all, but at will, will paſs. 80 i a man grant a rent, or any ſuch 
like thing that lieth in grant, to one and his heirs, to have and 


agnant, and void, and b the grantee ſhall 
ee K at 1 — 70 of 2 1 and atturnment 


ta hald to hing for years; e is a void Habendum, and the 


tee hall DE” fee ſimple. But if a man grant land to 


_ anethes-and}; his. heirs, to have my to hold to him for a certain 


1 8 OT FUR: 3 in this 9 94 he make livery of ſeiſin 


or not, it ad 4 I. by 
have an eſtste fo many years, and no more. 80 ul one grant. 


land — common, or any ſuch like thing, to one in the 
premiſes of the deed, without, limitation of 5.4 (which in 


hold to him for. a Wy, number of years, or at will; this 
Habendum is good, and Iſtand with the premiſes, and qua- 


lify it and by this the = ſhall, haue but a leaſe for gears, 


is, And if one grant land by the 


ee. ot at Will, .as the Habengum. 
Co. furer premiſes of a deed to one ang his 


3 and this ll be taken an eſtate tail, and a fee ſimple expectant. 


2 80 vice verſa, if land be granted to one and bis ks to have 


. a, and. to hold. to bim, and his heirs of his body; this ſhall be 


21H, 6.7. 

Co. ſuper conſtrued an eſtate tail and LY tee imple end, and ſo both 
n doll ſtand together . 

I lands be given to B. and his heirs, ta have anc 


— * * 
13 1 


| to held. to 


. and his heirs, and if he dye without heirs, of his body, 


that it ſhall revert to the donor, it ſeems this is a fee tail only, 


Sui manafeſit enpreſſa obſervan 


Co. 10 10% # 


the reverſion be granted, to have . to hold the land itſelf, 


this is god and 
"granted 1 in either caſe but the di Wh 


If the nent advowſon of à church be granted t 7 5 3 bo 
er of them, A and ſe- 
nd yet if 


ce 31% haye and to hold to them, and efth 
t Co.z. 55. verally z this is joint and the Hobendum is void. +. 
5; ane grant land to twa by $, the premiſes of the deed, To have 
bers. and to hold to ons of them for life, the remainder to the other 


for life; this is not repugnant, but ſhall ſtand together, and 
make the eſtates ſeyeral, and in remainder one after another. 


Ss if a leaſe be made to two, to have and to hold the one 
- moiety to the one, and the other moiety to the other; by 


4 3 


5 tacitum. 


noel po BE If a man have-a leaſe for years of land, and "M reciting this, 
; = by the premiſes of the deed doth grant all his eftate in the land, 


to have and to hold the land or the term after his death, or 
2 mw of 6-1 time 6 091 3. in this cas the Bonds is Tv, 


C ² vm OL eat EE 1 S 
"x 


» 


duly made, for otherwiſe no eſtate at 


the grantee ſhall. 


judgment of law is an implied eſtate for life) to have and to 


Lit. 20. 711 rs of his body, to have ä 
Dier 126. and tc hold to him and his his heirs; t 10 Habendum ſhall ſtand, 


and no fee: fimple expectant. N wn dongtaris in charta dont 

If a leaſe for. years be made of land, and then the leſſor by 

18. tte premiſes of the deed, granteth the land to another, to have 

f and to hold the reverſion x” the land to him, Cc, for life; 
this Habendum ſhall ftand. So if by the premiſes of the deed, f 


both ſhall ſtand together; but nothing is 


p. t, 


this they have ſeveral eſtates. Eura focit ſemper : 52 „ 
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G e 1 15 ſes 9. 1 1 j JHOGEEY. FLO 211. Of. Dot _ | | 
= 55 I If a tenant for. life Cid! a Wbietyef bis land, and the Pier 256. 
5 . | : leffor grant it all to a ſtranger, to have and to hold the ne 


moiety for life, and the other moiety for forty years after the 
a | death of the tenant for life; this erer ſhall Nand wu * 
1 | ei according to the grant. Wos Gem; MTA TLILS a 
| If a man ſeiſed of land in fee tllake? a lea for life di it it 
one, and after grant the reverſion of it to another, to have 
and to hold the reverſion and the tenements aforeſaid cum pol ; 
nor tei, | foriifae,"” Gr: vacare” attiderit ; in this caſe, the 
Hubendum and premiſes may ſtand Write (2). It is uſual in 
the Habendum of a deed to ſet down to what uſe the party, to ] 
whom the deed js made, ſhall have the thing granted. But 
touching this, and the matters that do concern uſes, ſee 4% 
infra at large. And ſee alſo more for the expoſition of deeds in 
; Teftaments numb. 8. Grant numb. 4. Ledſer cap. 14. numb. 4. 
Note. And here note, that parol agreements and conveyances have 
| the ſame conſtruction 7 the moſt part made upon them, as are 
| made before upon deeds. And therefore if a man by word of 
mouth, without any writing, grant all his land in Dale to I. S. 
to have and to hold to him for life, but doth not ſay for whoſe 
life; this ſhall have the une conſtru@ion as ſuch a One 


made in writing hath (3). 
This is always taken moſt in e oft the Rolle gran- Co. 5. 14. 


of - os tee, leſſee, &c. and againſt the feoffor, - grantor, leſſor, c. . 
that ſhall be taken. and yet ſo as the rent be paid during the time (4). And there- T. 4.73. 
fore if the reſervation be only to the feoffor, grantor, Cc. and 2 
the deed do not ſay alſo [to his heirs, executors, &c.] this re- 
ſervation ſhall continue only for the life time of the grantor. 
and ſhall determine with his death. And fo alſo it is where 
the reſervation is to the feoffor, or his heirs, in the disjunctive; 
for in this caſe the rent ſhall continue only during the life of the 
grantor (5). And yet if one make a leaſe for years rendring rent 
yearly during the ſaid term, to the leſſor, or His heirs, or exe- 
cutors; this is a good reſervation during all the term, by rea- 
ſon of theſe words {during the term] (6). So if the feoffor or 
* P. 115. leſſor be * ſeiſed in fee, and make a feoffment in fee, or 
leaſe for life or years, rendring rent to the feoffor, or leſſor, or Pier. 1. 
his executors or aſſigns; in this caſe the rent ſhall continue oy A _ 
only for the life of the leſſor. But if the reſervation be to the B 4s. 
feoffor, or leſſor, his heirs and aſſigns, in the copulative, or in 
the disjunctive to him, or his heirs, or to him and his ſucceſſors 
(if it be the leaſe of a corporation) during the term; then all 
the aſſignees of the reverſion ſhall enjoy it. And if the reſer= 


vation be thus, Nun and paying a oy rent ROO any 


Neben. 
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(1) See accordingly, 1 Salk 346. Shinn, * - 
(2) See further, in what caſes the Haba ſhall be repugnant to the cafes" Vin. Abr. Grants (K. a.) : 


and the caſe of Throckmortom v. Tracy, Plow. 145. 
(3) See accordingly 1 Mod 254. 5.—but ſee flat. 29. | Car. 2. c. 3. and 2 Bl. Come. 297. 
(4) By what words a reſervation may be made. See Com. Dig. Remainder (B. 23.) Vi As Ar. rer banden 


Whey 5) And is void as to the heir, 1 Vent. 163. for the reſervation being i in the disjunctive, to the feoffor or 
his heirs, both cannot take it, and the word heirs cannot be a word of limitation, for if the heirs are to take at 
all, they muſt take originally, and if the rent veſts in the feoffor, it cannot afterwards go to the heirs, for that 

| would be contrary to the reſervation, 

(6) If the rent is made e yearly, without eig during the term, the payment muſt be made during 


the term. Moor 459. 
more 


the caſe f 


B eee „ DEBDS . nit 


ee — words,) this ſhall be taken for all the time of the eftate, 1 IP 
and ſhall foo to him in reyerſion accordingly. And if the 5 5 
ſeryation be, rendring fo. much rent Ph the ſaid term; | | ; 
and doth not fay to whom; in this caſe it 2 # be conſttued to „ | 
be to him that hath the reverſion, and accordingly it ſhall be paid | 42 
ena and ſhall continue during the term (1). But Gf A. be ſeiſed 


El M.. of land in fee, and make a leaſe for years of it, rendering rent 
* to A. [without ſaying to his heirs, G.] during the ſaid term ; 
this rent ſhall continue only during the life of A. and no lon- 
ger. And yet if A. be poſſeſſed of a term only, and make an 
_ under leaſe of aſſignment With ſuch a reſervation, Nuere. . 
71.3.9. If the reſervation be thus, yielding and paying 207. during 
the ſaid term, omitting the word [yearly] this daf be taken, tö 
be not once only, but yearly during the term, and accordingly 
eil »rJac, It muſt be paid. And if a leaſe be made fot years, rendrin 
 Helloo® in every middle of the year, quolibet medio Anni 20 J. thi is ſhall 
| Co. 10.207; be paid during the term. 5 
| If one by deed indented grant lands to A. to Have and to hold E 
to hith for "life, the remainder to B. and the heirs of his body, 
3 for default of ſuch iſſue, to remain to D. in tail, or for 
life, yielding therefore yearly, Ge. in this caſe the reſervation 
= ſhall extend to all the eſtates. 
"os „ If a leaſe be made the 10th. day of Auguſt, rendring rent at 
foper Lit. our Lady day and Michaelmas; in this cafe albeit our Lady 
„day be firſt named, yet the firſt” payment ſhall be at Michael- 
1 mas next after the ing of the deed. 
Per. Wili- If the reſervation be af Michaelmas, or within twenty days 
ng cc after: : in this caſe-the 20th. day ſhall be taken excluſive. But 
ad c, if the rent be to be paid at Michaelmas or by the ſpace, of 
AE f days after, in this caſe the 20th day ſhall be taken in- 
o | 
If a leaſe be made in December, from the Nativity of Chriſt | 
next for one year with this addition, Er i in fine dicti Anni ambe 
partes agrearent quod eadem dimiſia foret renovata tunc habend 
& tenend' premiſſa dicto I. 5. (the lefſee) 46 & poſt dictum fe ſtunt 
tunc proxim. ſequend. uſque finem trium Annorum. Reddendo inde 
Annuatim durante dico termino dict. W. S. &c. in this caſe, the 
reſervation ſhall relate to both the terms; and the rent ſhall be 
paid the firſt year, although they do not agree to renew theleaſe. 
Co. fer. If two jointenants by deed poll, or by word, mike a leaſe # P. f 16. 
* for life, reſerving a rent to one of them; this (hall go to them 
both (2). So if one of them be tenant for life, and the other 
in fee, and they join in a leaſe for life; or gift in tail referving 
a rent; the rent ſhall enure to them both. But if tenant for 
life, ad he in reverſion, join in a leaſe for life, or gift 1 in tail 
by deed reſerving a rent, the rent ſhall enure to the tenant for 
life only, during his life, and after to him in reverſion. 
Plow. 1. If two tenants in common make a leaſe of their land ren- 
Cec10,106, dring 205. rent; this ſhall be but one 20s. and not two 205. 
So if the leaſe be rendring a hawke or a horſe : by this they ſhall 
have but one W or one horſe, and not two hawkes or 
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(1) See accordingly, Co. Lit. 47. a. and Fe ice Vin. Aör. Reſervation N). by what words the rent 
reſerved may be continued to thoſe who become intitled after the death of the leffor, de Gilb, on Rents 64. 
(2) In reſpect to the joint reverſion ; fo a ſurrender to one of them ſhall enure to them both. Co. Lit. 214. 
a. but if the leaſe be by deed indented of them both, and the reſervation to one of them only, it ſhall enure 
to him only, to whom it is made, Lit. & 346. ſee further for the reaſon, and authorities on this point, Gilb. 
on Naeh 63. Bac. Abr. Rent (8. ) Vin. Abr. tit. Reſerydtion E. for | | | 
I 5 two 


en „ 


115 1 1 73 1 . 1 R | 
5 75 cen be in | cales\ wher fe. 15 | 1 hs 


. „ f . 


two oe as it 


Io one e male; a 1 if land T5 TY mY he teſts « the & Co, 19,199 


1 


2 acciderit, 97. xo 1 annum; in * 2 Fark this 55 * 
tion of rent ſhall not begin before, the reverſion TR > pr 


If rent be reſerved to be od at two terms, and it is wr r3H.4 
faid by equall Portions ; et it hall be ſo taken, and it mA: be TI + 
99 85 10 paid (a), ,, + . e - OY 
In other reſpects. If 90 be x poſſeſſed of a term of years of land, and grant it Done 57. 
. by deed to J. 8 for his life, and after his death to J. D. in this 2. 
caſe the whoſe term is granted to J. S. and his executors, ad- 
Deviſe. miniſtrators, and aſſigus ſhall have it and not J. D. But if a 
Remainder. term were ſo deviſed. by will, contra. And if one give or grant 
pong to another his horſe, or his books for his life, and that after 
his death they ſhall remain to another, the remainder is void, 
and the firſt ſhall have it for ever, for the gift. or grant of fach 
a thing for an hour is the gift of it for ever 30. 
See more in w/e numb. 7. (4). | 
And it is now time that we come to the other parts oF a deed 


and firſt to a condition. 


_ „ 


of TEE 


(1) See i Dro: r. t 2 line * ad ; | 
(2) It is very truly obſerved, in the preface to Ld. C Baron Gilbert 5 ; Treatiſe on "on Joy dere is no 
part of the law more extenſively uſeful, and intereſting, than that of rents, and yet perbaps no part in which 
thoſe niceties and diſtinctions, that are eſſential both to rights, and the means of recovering them, are leſs 
underſtood. Thoſe who ſeek to obtain a clear knowledge of the doctrine of rents, and the practice reſpecting 
them, will find very conſiderable affiſtance in that excellent book, and in another ſmall treatiſe of the ſame 
author on diſtreſſes and replevin. See alſo the ſtatutes of 32 H. 8. c. 37. 2.1.89 AM. c. 5. 4 Ann. c. 16. 
FS 10. 8 Ann c. 14. 1 2.6 28. 11 Geo. 2. c. 19. 20 6. 2. c. 52. $ 42. and Me in Go. Lit. 47, 
and the notes thereto. 
(3) But in a will, ſuch a deviſe of a perſonalty, with a | remainder over, is good; whether: it be by way 
of a or not, ſee the caſe of Hyde v. Parrat, 1 Pr. Mn. 1. 
(4) It may not be improper to ſubjoin ſome account of the ſeveral acts of parliament for regi iftering deeds 
and wills, 
The firſt ſtatute in order of time is that of 2 & 3 Ann, c. 4. For the publick regiſtering of all deeds, 
6 conveyances, and wills, that ſhall be made of any honors, manors, lands, or hereditaments within the 2 
« ridingiof the county 0 ths after the 29th of September 1704, It enacts, that a memorial of all deeds, and con- 
veyances which ſhall be made after the 29th of September 1704, and of all wills and deviſes in writing, where 
the devifor or teſtator ſhall die after the ſaid 29th of September, whereby any honors, manors, &c. in the ſaid 
Weſt-Riding may be any way affected in law or equity, may, at the election of the parties cormerned, be regiſtered iu 
manner directed by that act, and that every geed or conveyance, that ſhall, after any memorial is ſo regiſtered, 
be made of the honor, manor, tc. comprized in any ſuch memorial, ſhall be adjudged fraudulent and void 
againſt any ſubſequent purchaſer or mortgagee for valuable conſideration, unleſs ſuch. memorial thereof ſhall 
be regiſtered as by the act is directed, before the regiſtering of the memorial of the deed or conveyance, undcr 
which ſuch ſubſequent purchaſer or mortgagee ſhall claim; and that every deviſe by will of the honors, Sc. 
contained in any memorial ſo regiſtered, that ſhall be made and publiſhed after the regiſtering of ſuch memoria!, 
ſhall be adjudged fraudulent and void againſt any ſubſequent purchaſer or mortgagee for valuable conſidera- 
tion, unleſs a memorial of ſuch will be regiſtered in ſuch manner as by the act is directed. The act then 
eſtabliſhes an office for the regiſter ;—direas the mode and time of his election by the frecholders, and of a ſuc- 
ceſſor on his death, forfeiture, or ſurrender of the office; the mode and forin of the memorial, the 
ceremonials to be odere thereon, and the fees to be paid for it; and inflicts penalties on the regiſter in caſe 
of neglect. The act does not extend to any copybold eſtates, nor to any ach at a rack rent, nor to any leaſe not 
3 F exceeding 
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exceeding 8 years where the actual poſſeſſion and occupation FIR along hk the leaſe. It direds that 
memorials of wills regiſtered within ſix months after the. death of 'eve reſpective teſtator, dying within the 
kingdom of England, dominion of Wales, or town of Bertuict upon Nasal, or within three years after the 
death of every reſpective teſtator dying in parts beyond the ſeas, hal be as valid in ſubſequent purchaſers, 
as if the ſame had been regiſtered immediately after the teſtator's death, _ 

The ſtatute of 5 Ann. c. 18. is for inrolment of bargains and ſales within the Veſt Riding of the county of 
York, in the regiſter-office there, and for making.the ſaid regiſter more effeQual. 

The ſtatute of 6 Ann.. ge, 5. eſtabliſhes a regiſter for the Ea Riding of the county of York, and for the town 
and county of Kingſion upon Hull, for all deeds, and wills, of lands therein, which ſhall be made and executed 
after the ꝛ29th of September. 1708, on the ſame plan; and undet nearly the; ſame regulations, as in the before 
mentioned act, and this act direQs that all the clauſes and proviſions contained in it, Which are not provided 


for of contained in the ſaid acts of 2 & 3 Ann. c. 4. and 5 Ann. c. 18, ſhall extend to ſands in the Ve Riding, . 


as effectually as if they had been inſerted in the ſaid acts for eſtabliſhing the regiſter in the Ve Riding. 

The ſtatute 7 Ann. c. 20. eſtabliſhes in like manner. a regiſter for the county of Midalsſes after the 29th of 
September 1709, with an exception not only of copyhold Mate, leaſes at a rack rent, and {eaſes not exceeding twenty- 
one years, as in the ſeveral acts before mentioned, but with an additional « exception of. the chambers | in Serjeant's 
Inn, the Inns of Court, or Inns of Chancery. | 

The ſtatute of 8 Geo. 2. c. 6. gs in like manner a regiſter for the North Riding of the county of 
York after the 29th day of September 17 a ans 

Theſe acts, except 5 Ann. c. 18. 5 at length: in 1 wh modi "Ph 47 452 to 480% N 


For ſome general obſervations on the act of 7 4nn, c. 20. clear directions as to the mode of regiſtering 


deeds and wills, and various precedents of ng. * K s Ls pgs for the regiſttring of Deeds, &c. 


and Horſeman's Prec. in Conv; 2 vol. 821. 


Mr. Juſtice Blackflone in 2 vol. of his Commentary, p. 343. treating of theſe. 1 fays, te but however 


© plauſible theſe proviſions. may appear in theory, it hath been doubted by very competent judges, whether 


t more diſputes have not atiſen in thoſe counties (where regiſters are G abliſhed) by the inattention and 
« omiſſions of parties, than prevented by the uſe of regiſters.” .. 
By theſe ſtatutes there is not any time limited for regiſtering deeds ;' it is therefore obvious from an inſpec- 


tion of the acts, how neceſſary it is, that deeds ſhould be regiftered immediately on their being executed; to inforce 


this the more ſtrongly, it may not be uſeleſs to conſider, If a ſubſequent conveyance! or mortgage ſhould be 


executed for a valuable conſideration, and from an almoſt momentary inattention or 70 of the firſt vendee, 


or mortgagee, in not immediately regiſtering, the ſecond vendee or mortgagee ſhould regiſter firſt ; whether, in 


| ſuch caſe, the firſt vendee, or | mortgagee, doth. not therebybecome in a worſe OG, than he would have 


been by law, in caſe the regiſtring act had not been made. 
For the operation and conſtruction of the regiſtering acts, ſee the caſes of Cheval x v. Nichols. 1 Str. 664. 
ee v. Waldron, 2 Str. 106 4. Forbes v. Deniflon, 2 Brown's Part. Ca, 425. His ne v. W 2 Ath, 
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85 e 16 4 kind of Jaws or bridle, 8 to ones r- 
1 5 . act, ſtaying or ſuſpending the fame, and making it un- Co. ee, 
6 BA by Certain whether i it mall take effect or no; or, as others define i it. _ DMs 4 oy 
20 fi wr 1 modus, a quality annexed by him that hath eſtate, intereſt, 
or right, to the land, &c. whereby an eſtate, Ge. may either be. - 
 eteated, defeated, or enlarged upon an incertain event. And 
Linen. „ doth differ from a limitation, which is the bounds or 
3 compaſs of an eſtate, or the time how long an eſtate ſhall u 8. 16. 
continue (1). And this ſometimes is contained in a teſtament *** £2 
or will, and ſometimes in a deed. And when it is in a deed _ 
it hath no proper place aſſigned it, but it may be in any 
part of the deed ; howbeit for the moſt part it is placed 
next after the Habendum, or next after the reſervation of the 
rent. It is alſo ſometimes annexed to and depending upon 
eſtates; and ſometimes annexed to and depending upon recog- 
ninances, ſtatutes, obligations, contracts, and other things: 
conditions are alſo contained in acts of parliament and records. 
But of theſe we ſpeak not here in the enſuing matters, which 
are eſpecially. to be applied to ſuch conditions as are uſually 
contained in deeds and annexed to the N 1. e. to eſtates 1 in 
fee-ſimple, fee- tail, for life, or years. ; 
And of theſe conditions there are divers Kinda. F or FAA Co, per 


Lit. 208, 
are in deed or exprefs, i. e. when the condition is expreſſed by viow. 


the party in legal terms, and by expreſs words in writing, or bits 
without writing, knit to the eſtate ; as if I enfeoff a man of C8. 43. 
land, rendring rent at a day, on condition, that if it be not 
paid, it ſhall be lawfull for me to re-enter. And ſome are in 
law or implied, z. e. when the condition is Zac:#? created by 
the law, without any words uſed by the party. The firſt ſort of _ 
conditions alſo are ſome of them precedent, or executed, i. e. | 
when the condition muſt be fulfilled are the eſtate can take effect; 
as where an agreement is between me and J. S. that if he pay me 
10. at Michaelmas, he ſhall have ſuch a ground of mine for ten 
years; or where I make a leaſe of land to J. S. for ten years, 
provided that if he pay me 10/. at Michaelmas, he ſhall have 
the land to him and his heirs ; and in theſe caſes by the per- 
formance of the condition the eſtate is acquired (2). And 
ſome of them are ſubſequent, and executory, i. e. when the 
eſtate is executed, but the continuance thereof dependeth upon 


2. Quotuplex, 


P. 118. the breach or * performance of the condition ; as where a leaſe 


is made for years, on condition that the leflee thall pay 101. 
to the leſſor at Michaelmas, or elſe his leaſe ſhall be void; and 
in this caſe by the e of the condition the eſtate Wn. 


„ a i. — * 1 


—— 


1 — ah m__ 3 
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(1) For the diſtinQion between a condition, and a limitation ſee 1. Abr. Gan. (H.) and further 
in 1 Ath. 374, 383. 

(2) Or if an eftate be limited to A. upon his marriage with B. the marriage in a precedent condition, and 

till that happens no eſtate veſts in 4. Shower's Parl. Ca. 83. — dee further 1 Pr. 5 24 2 Ath, 18. 1 Heſ. 


8 , 159. 
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5 3 wy yg Theſe conditions ao, TION of them ia 
the afficmative, i. e. that do cbnſiſt of doing, a8 provided that 
the leſſee [ſhall pay the rent, or pay 10/. 40, the leſſor, Ge. 
And ſome in the negative, i. e., that conſiſt of not doing, as 
provided that the leſſee ſhall not alien, G. And ſome of 
them are in the affirmative, which imply a negative, as ; 
| ed that if the rent be unpaid that the leſſor hall reenter, which 
implieth a negative, viz. not pad. Conditions alſo are ſome 
_ bf them collaterall, 4, e. when the act to be done is a collate- 
Aull act, as that the party ſhall pay ro/. go to Rome, or the like. 
And ſome are inherent, i. e. ſuch as are annexed; to the ront 
reſerved out of the land whereot the eſtate is made. And 
ſome of them alſo are reſtrictive and contain a reſtraint, as that 
the leſſce ſhall not alien, or do Maſte, or the like. And ſome 
are compulſory, as that the leſſee ſhall pay to the leſſor 10 J. 
ſuch a day, or his leaſe ſhall be void. And ſome of them be 
ſingle, 1. e. to do one thing only. And ſome copulative, il. e. 
to do divers things. And ſome disjunctive, i. e. when one 
| Co, ſuper | thing of divert is required to be done (2). And ſome condi- 
tions make the eſtate whereunto they are annexed yoidable only, 
by entry or claim. And ſome of them make the eſtate void, 
ipſo facto, without entry or claim. And ſometimes they tend 
to deſtroy eſtates, ſometimes to . or to enlarge eſtates, and 
ſometimes neither to make nor deſtroy, but only to clogg 
eſtates, as where a leaſe is made rendering rent on a day, on 
condition if it be not paid that the leſſor ſhall enter on the 
Lit, fect, land and keep it till the rent be paid. And all theſe ways con- 
* - ditions may be won ally: PRIN  buſſe N donations _ 
cConaftio ive cus. 
oo. 3. 44-3 The conditions in Fac or im iplied,. are ohh by common 
65.Li „ la. or by ſtatute laws. The firſt ſort, are ſome of them 
5.8.5. 405. founded on {kill; as where an office is granted, there is a con- 5 
© dition racite implied, that if the grantee. doth not execute it „ 
faithfully according to the truſt, the grantor may put him out. 
And ſome are without ſkill; as where an eſtate is made for 
life or years of land, there is this condition implied, that if 
; the leflee do waſte he ſhall forfeit the place waſted, or if the 
| leflze make a feoffment of the land, he ſhall forfeit his eſtate, 
and the leſſor ſhall enter. And hers an eſtate is made in fee 
of land; this condition is implied, that the feoffee ſhall not $4.4 
co. 4.21, alien it in mortmain (3). And theſe conditions do ſometimes 35 8 5 
give a recovery, and no entry, as in the caſe of waſte. And de made and done 
ſometimes they give an entry and no recovery, as in the caſe of . 
aalienation in mortmain. In the caſe of exchange alſo there bs mes fo 
5 a condition 1 in law, for which ſee exchange. Fx - | annexed; or not; 
Pack 2." * Tt is a general rule, that when a min hath a thing 10 may and how it may be 


made and annexed 
299-798 condition When it as he will. Senden in deed e e thereunto. 
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(1) For the nature and | doArine of cblditjons Sect and F- 1 fy, fee 2 Þr. Wims. 419, 626, 
1 Vern. 83. 3 Chan. Ca. 130. 3 Lev. 132. 1 Wood 273. Ca: 125 46. 166. Swinb. 267. Eg. Ca. Abr. 
Conditions 15 (B. ) Bac. Abr. 3 (I.) Vi. Abr. a0 Kn Cum. Dig. Conditions (B.) Fearne 
on conting. remain. 3 edit. 313. 2 Burr. 899. 4 Burr. 1930. 1 ll pt. 1. p. 105, 136. 
(2) If the condition be in the copulative, and it is not poſſible to be ſo performed, it ſhall be taken in the 
aha See fully as to conditions copylative and disjunctive, Yin. Abr. Conditions (S. b. J and (V. b. 2.) 

(3) And to every eſtate of tenant by the eurteſie, in dower, for life, Sc. there is a condition in law 
ſecretly annexed to their eſtates, that if —they alien in fee, &c. that he i in the reverſion or remainder may 
enter. Co. Lit. 233. b. alſo poſt, —And if e any accident a corporation is diſſolved, the donor or his heirs 
by a tacit condition annexed by law ſhall have wy din Pn 0 and not the *. wh eſchext Co. 7. I 3 b. 
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ine: 


be annexed to things inheritable, „ ade to - 
chattells reall and perſonall: as for 'example; if a feoffment in 

fee, gift in tail, or leaſe for life, be made of lands or tene- 
ments, or a grant be of a rent, common, or the like thing, in 
2 tail, or for life; theſe things may be done upon 
condition. 80 à leaſe for years of land, or a grant of a fent. 
&c.' for years; may be made condition. And a leaſe may + 
be made for five years on coldition; that if che leſſee pay tothe 
leſſor within the firſt two years ten marks then he ſhall + 
have the fee, otherwiſe but for five years. Alſo a guardian in Perk. Sect, 


_ chivalry may grant the wardſhip o the body and land, or Go. fer 


either of them, on condition. Penabes' by ſtatute merchant, Perk Lea. 


ſtaple, or elegit, may grant their eſtates upon condition. The 7:4, , 
lord may grant his ſeigniory to his tenant on condition. The pic 242. 
tenant for life may grant his eſtate to his leſſor, or him in re- 
verſion upon condition. The king may make letters patents of 
denization to an alien, or a charter of pardon to a man for his 
life, upon condition. Alſo releaſes and confirmations may be 

made upon condition. And a ſubmiſſion to an award may be 5 
upon a condition. But an inſtitution to a benefice, or an co. 2. 74. 
induction, may not be on a condition. An atturnment, or an co, ber 
expreſs manumiſſion of a villain: cannot be upon à condition *. 7 
ſubſequent, as it may be upon a condition precedent. And a 
condition cannot be releaſed upon a condition, as ſome hold. 

But the contrary is held by others clearly, and that there is no 
difference between this and a releaſe of a right: deo guere. (1). 

An award cannot be made on a condition, as was held in Sherers 

caſe 35 Eliz. A contract or fale of a chattel perſonal, as an ox ver. Set 


or the like, may be upon condition, as if A. ſell his horſe 77 


to B. that if A. do ſuch an act, then B. ſhall pay 5/. at the 
day agreed upon, otherwiſe but 4. So if I agree with a phy- 
fician, that if he cure ſuch a diſeaſe he ſhall have ſo much; and 


in this caſe he cannot have the money until he have done the 


cure. As where I promiſe a man 10/. when he hath built 


ſuch a houſe, in this caſe he cannot have the money until the 


houſe be built. Alſo retaining of ſervants, delivery of char- 


ters, and divers other things may be done upon condition. co, a 


And if an executor aſſent to a legacy upon a condition ; the 


aſſent is good, but the condition is void. 
And conditions annexed to eſtates in all the caſes e 25 Seck. 


ee ee they are moſt frequently and ſafely made by deed d e 


in writing, yet it ſeems ſuch conditions may be made and an- at 161. 


nexed to any eſtate of a thing grantable without deed, without voa, « 
any writing at all ; howſoever in ſome caſes it cannot be well _ 
leaded, nor uſed e a deed; for it is a rule, that if a 715. 

condition be pleaded “ in any action to defeat a freehold, the 

deed wherein the condition is contained muſt be ſhewed. But 

of chattels real, as leaſes for years, and the like, or grants of 
chattles perſonal, a man may plead that ſuch leaſes and grants 

were made upon condition, without ſhewing the deed. And 


in the firſt caſe alſo of a condition to avoid a freehold, it may 


de given in evidence to a jury, and they may find the matter. 


at large as it is, and ſo the party may have advantage of the 


TORI without meme any deed of it. Ale the pleading' 760 


6 —— 


— * 2 _ 


_ A condition cannot be releaſed, upon 1 for the condition es to the elend ſhall be void, 


and the releaſe ſhall be good. Co. Lit. 274. b. Com. Dig. Condition, (A. 8.) 
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& f an 63 | "oa anne red 40 an te 
1 but it muſt be 75 by 55 and reſer ved to, him. that 
the And it cannot be granted over to ano- 


te. : . 


annexed and incident. And; Jo. it is not grantable in 
3 for the. eſtates of both 
the condition, -that neither of them alone can well make any 


ths, parties are de ſuipended. , 


U 2 5 
N ; 
1 I 
K * . 
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4. The nature of 


na condition in deed, 
and of a fa iration. 


xoopt- it be to and wich the land or thing unto which it 


* eftate, or chargs, of of upan. the, land for the party that doth 


ddepart with the' eſtate, and hath: nothing but a | Aka gi to 
.- have, the thing: again upon the performance. or breach of the 
Den dondittog. cane Frant dr charge #he thing at all. And if be 
Perk, Sort char hath - the) eſtate, grant or charge it, it will be ſubject to 
nen. the condlition till; for the condition doth always attend and 


wait upon the eſtate or thing Whereunto it is annexcd : ſo that 


| though h the fame do paſs through the hands of an hundred 
Fet is it ſubject to the condition, till ;, ans 
by Oo ny priyiledged in divers, caſes, as the King, in- 


de of land whereof there is an 

in 3 all hold the fame ſubje: 
Dir ire en the condition ig broken. ;or.. performed, . 
385 Whole eſtate Mall be defcated ſo that if there be a 
. 8 5 life made 8 
Lit. ge. on condition that the [ſhall pay ten pounds my 
1 Perk, leſſor 3 af A lefice. pay. not this ten pounds, the 945 0 ect 
be red. lu. Mainder 18 vgided allo. EI f e converſe; unleſs by 


fo. 108. 
. 
127, Co. ſu- 


1 Land to B. "For le 
A. and hie heirs, . 


caſe for 


the remainder to C, in fre, wndring ren 


d albeit ſame of 


* and women covert, yet. they alſo are bound by . 
dition (a). And a man thaticomes to ie thing by Wrong, 
upon condition 


. to the condition; alſo, 
Fe. the iH 


by deed and, not: by, * will, the remainder. over in fee, : 


is; by otherwile provided; as; if d, grant by ade 2 
ith condition that if the, rent be 15 <-" N 


oy 


to re- enter and retain; the land during the. life. of B, and no 


more, and -G. doch anter in thg life time of B. for non pay» 
ent; this. doth, not deſpoy the temainder. And if tenant 
r life and he in remainder join in a feoffment on condition, 


that if, Fe, then the tenant for life: pl, re- enter; this 


is good without eier tha er eſtate; for regularly 2 con- * P. 121. 


dition cannot avaid à part ↄf x ok eſtate only, and leave angther 
part entire; neither gan the eſtate be 1855 as to one perſon, and 
good as to another, (except it be in caſe of a condition .angexed 
to an eſtate limited by Way of uſe, as in Frances caſe Co. 8. 90.) 
And yet if A. make a gift in tail to B. the remainder to B. in 


fee upon condition not to alien, and B. doth alien; this doth 
. 4 14; defeat the eſtate” tail only, and not the remainder. Also 


vs 127. whole eſtate of the whole, and not of ſome. part only, 


$ 


avoided; except by agreement the condition be { eci "O84 

"I TT. 25 05 . oy ALA A 1 Wa ASL AE 94 noi — 

0 Ang foal be echt 2575 27 H. 8. oY Har the 12 gd bi 050 el gg 25 the - 
condition. Sau. 7 77. See further in Nn. 4 . ndition (N. ORR e . 


(2) And although regularly no laches ſhall. Accoun 75 tg, or oe, 4 ts. 
non 215 to W oh laches Y: be . 15 bf 1 40 
to 0 las of the Oh 0 Vu. H. . 
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3 Where g keck — e te, ans that 
| i buch 4. 8 happen, the feofför (ball! enter inte one bY 
them. And further v heh he that hath right doth rezenter by 
3 force of ſuch condition, he ſhall ayoid ut charges and ineut 3 
1 es put upon the and after the condition made; for he x 
11 x29 6 that doth enter into land by forte of uch a condition, thay 
it again in the fame” plight. às it was%when" hne parted Wilk it. b 
Andi finally, 4 condition for the moſt part Will not determ TR N 
the eſtate without entty or claim. So that howſoeyer's limi- 
tation hath much affinity and agreement with a condition, 
and therefore it is emden called a condition in law, both «he, ſect. 
of them do determine an eſtate in being "before and a lim dee beo. 9. 129, 
tation cannot make an eſtate to be void as to one perſon; and 5; or 5 4 
| $004 as to another; as if a gift be made in tail tb one and his 
heirs males, until e do aach 4 N and then His eſtate t ce 1e. . 
ceaſe and go to another; yet herein they differ; f. 4 
may take advantage of an eſtate determined by limitation, 


ſo he cannot upon a condition. 2. A' limitation doch always 5 


determine the eſtate wi e vout entry or claim, and ſo doth: not 
7 A condition © 3/2 TIS, ARES RLIE 33/5 15% 411 2 Mar 1 * R 7 Sis . . 8 RN 
5. When an eſlate Conditions SORT wks are "Tore" ſo ? placed and _ 
mall be condition- oohfüuned amongſt covenants, ſometimes ſo ambiguouſſy _ — 


OG 1 _ drawn, and at all times have in their drawing fo much affinity dan cafe, 


dition, and what With limitations, that it i is hard to diſcern and diſtinguiſn them. Fr. pw 


_ 


COS. uf! 
Co n 43 2 


4 AJ 4 


not; and how = Know therefore that for the moſt part conditions have condi- 775% % 16. 


amy Neg, = tional words in their frontiſpiece; "and do begin therewith. and 328, 329, 
venant, or limita- that ee . theſe words there are three words that are moſt 
_—— proper, w ich in and of their own nature and efficacy, with. 

out any addition of other words of recentry in the concluſion | 

of the condition; do made the (eſtate conditional, as rovijſb. R 
Proviſo. Ita qued, quod, and fub conditione. And therefore if A. grant lands to B. be 
Sub conditions. to have and to hold to him and his heirs, provided at Grsſo 

as, or under this condition, that B. do pay to A. ten pound at 
_ Eaſter next; this i is a good condition, and tlie eſtate is condi- 


Si, Si contingat.- tional without any more words. But there are other words, 


| as Si, fi contingat, and the like, bunt will make an eſtate con- 

* P. 122, ditional alſo, but then they muſt have other words * joined 
| with them, and added to them in the el6ſe' of the condition, 
as that then the grantor ſhall re- enter, or that then the eſtate 

ſhall be void, or the like. And therefore if A. grant lands to 

BI to Hüve und to hold d him and his heirs, and if, or but if 

it happen, the ſaid B. do not pay to A. ten Pant at Eaſter, 

without more words, this is no good condition; but if theſe 

or ſuch like words be added, that then it ſhall be 1 ord A. 


to ne ven” it will 1080 a | gone” cinGtion rogers 0 
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(1) For the diſtinQion botwen a e in 7 aud a | limitation denominated by Liuleton,. a condition 
in law, fee 2 Bl. Com. 155. Alſo the books, referred to in page 114, note 1. and further in Rell. Ar. 
Conditions (K.) Han bn conting. rem. 194, 196, 423. 1 Ati. 363. and the caſe of Aveyln v. Ward, 1 Veſ. 


157 14 1 13 1 6 


2) See more amply by ht Kirby condition may be e oy in Bae. Atv. 1 A. ) * Vin. Ar. 


Cchdltion (C.) (D.) ( 


Abr. (being almoſt an entire volume) and the numerous ſubdiviſions- thereof, he will not be ſuprized at the 


frequent references to that book, Mr. Hargrave, in his edit. of C. Lit, g. a. nate 3, ſays, Ile is the more 
frequent in his references to that abridgment, becauſe it tends to facilitate the uſe of that immenſe 
body of law and equity; which, notwith anding all its defects and inaccuracies, muſt be allowed to be a 


<< neceflary part of every Jawyer's library.” The advantages attending frequent references to the abridgments 
and Agel it is preſumed, are too obvious to require to be pointed out : The reader thereby has before him 
in one view all the caſes on the point, which are by far too numerous to be inſerted. i in a note, even if they 


were all correſpondent, and did not you in their circumſtances or deciſions, 


por e. 


—If the reader confiders the very or extent of the title Condition in Viner's 


But 
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bade conditionalyburiſometimes'do/ ſerve för other pu 


dene, aibeit chey be the moſt proper words to . 
5 te = tions, y yet do they not always make the eſtate” by the deed to 5 |. 
poſes; for the 


| Plow. x36; . 4 hath divers operations beſides; for ſometimes m 


Perk. Sel See. . doth ſerve for and work a qualification, r limitation, ard 


110 — Hmotimes it deth ſerve to make and work a covenant only (i). 


5 5 Aud then only {being inſerted" amongſt the 


| der 

ticipate with it, but ſtands originally by and of itſelf : 2+ When 
1 5 4 e pulſory to the feofftef done, G. 3. When it comes 
den the part, and by the words of the 'feoffory>donorg leſſor, 
8. den When it is a applied to the eſtate, and not to ſome other 


zants of the 

ed) it doth make the eſtate Conditional; When there are cheſs 

. -! things in the cale : vii 4. When tlie clauſe wherein it is hath \no 
on any other ſentence in the deed, nor doth par- 


matter; a8 if one grant a mahor with an advowſon appandant, 


and after the Habendum and reſervation of rent, amongſt the 


tee ſhall regrant the advowſon for the life of the grantor] this 
is a good condition. And thus it may be alſo a condition, and 


covenants, there is this clauſe inſerted ¶ proyided that ws: — Th 


a covenant: as if the words my thus, provided always, and the 
e Sc. doth eovenant; Cr. that neither he nor his heirs ; 


mall de fuck an act, this is dock a condition, and a covenant. 


But if the clauſe have dependence on another elauſe of the 


deed, or be the words of the feoffee; Ge. o compel the fecf- coreant 


for to do ſomething, then is it not a condition but a co- 
venant only; as if there be in the deed, a covenant that the 
leſſee ſhall ſkowre® the ditches, and * theſe words follow 
provided that the leflor ſhall carry away the earth:] or if there 
is a covenant that the leſſee ſhall hop the houſes, and then 
theſe words follow [provided that the leſſor do provide tim- 
ber.] So i 


peachment of waſte, proviſs quod non e. domus volun- 
tarie; in this cafe how ſoever 0 Goth make the priviledge, 
yet doth it not make the eſtate conditional. Or a [leaſe is'made 
fort years rendring rent, * provided that the leſſor, ſhall not diſ- 


train for the rent; in this caſe this is a good condition, but not 


this clauſe” be applied to ſome” other thing, and 
not to the thing granted then is it no condition, as if a leaſe 
of land be made rendring rent at B. provided that if ſuch a 
ching happen, it "ſhall be paid at C; this doth not make the 
eſtate conditional. Or à léaſe is made for years without im- 


* B. 144, 


annexed to the eſtate.” | So if in a deech of bargain and ale of 


pier 318. land, after the Habendum, there are theſe words, vis. upon 
theſe conditions following, viz. that if the vendor pay the 


vendee twenty pound at Eaſter, and enfeoff him of a meadow 


called S. before Whitſontide, thats the bargain ſhall be void: 
Provided nevertheleſs? that the bargainer ſhall hold the land for 


twenty years. without the let of the bargainee ; it ſeems this 
+8. 3,19. Provided, in this caſe, doth not make a condition. So if a 


Bre. Cond- jeaſe be made of a houſe, and amongſt the covenants theſe 
words are inſerted,” ¶ provided alſo that if the leſſor will dwell 2: 
upon it, or keep it in his hands, then the leſſee, his executors 
and aſſigns, doth covenant upon one year's warning to remove ane 
n PIs to the, * 05 leaſe WR Fr 1 it . 98 513 
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this is. nd; gondition. but a-covenant-only;' H a: leaſe he mand 


* __ this de good condition. 


The word / alſo doth not always make 
ſometimes it makes a limitation; as When a 

5 year 8 if J. &. ; ſhall live fo long. + Fra 6 „ Bet 1 IVE . 64285 K 1 oy 
| "+ There are other words alſo: that in dhe King's: grant, in laſt 15/410 
Wills and teſtaments, and other ſpecial caſes! do make condi- 337: vom 


tions, as e intention, ad fed um, propofitum, intentionem, pi AF 
that 1 if one deviſe Bis land to 4. 8. 7 H. 4. 22. | 


1 Co. ſu 
pound, or L 


Dier 318. 


« q & 


+44 * if 44 . 
== «a # 1 > # 
times m 


& 
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he, ſhall not; alien it; that this eſtate is conditional: But it 
ſeems this is not law. (3). But if this clauſe be inſerted amongſt 
other covenants, vis. If the leſſee hinder the leſſor to fell, 
cut, and carry away the ee the lands deviſed, that the 
3 leſſor may re-enter and the leaſe | ſhall be void; this is a good 
* P. 124. condition, and ſo it hath been adjudged in the caſe of * Hawarg 
bh and Fulcher, Hl. Car B. R. And if a leſſee for ars tlo 
0 covenant in his leaſe, that if he, his executors, or aſſigns, ſhall 
alien, that it ſhall-b lawful for the leſſor to te- enter; it ſcems 
this is a good condition, and not a covenant only (4). And if 
a leaſe for years he made, and this clauſe is inferted in the 
deed, it is agreed between the parties, that if the leſſee do not 
pay ten pounds tp the leſſor at Eaſter, from thenceforth 
the leaſe. ſhall be void ; this is & good condition. And if 4 
leaſe be made with this clauſe inſerted in the deed, it is agreed 
that whoſoever. ſhall have the eſtate or intereſt, that he or 
they ſhall find ſureties within, the year for the rent, otherwiſe 
the eſtate ſhall œeaſe; it ſeems this is a good condition. And 


—_— 8 


_—_ 


r 2 FEW? 2 
* Lg u nd * * 


(x) 4. deviſed lands to B. paying 40 L. t6 C. it is a good Condition ; for C. has nv othet remedy, and a 
will ought to be expounded according to the intent of the deviſor, Via. Abr. Condition (I) pl. 990  _ 


(2) A condition may be annexed to a deviſe, as well as to any other conveyance. - Roll, An. Condition 
(L.) See further b what words A condition may. be created in 2 will, Bac. Ar. Condition (B.) e e © 


» 


#5 4a 


Dig. Deviſe (N. 9. 


(3) If leaſe be made to a man and his'affigns for twenty one years, provided that he ſhall not aſficn, the pro- 


viſo being repugnant to the premiſes is void; but it would have been geod, if the word gas had ben omitted. 
Moor 88 1, cited in Bac. Abr. Grants (I.) 5 


-(4) And the leſſor may take it as a covenant or condition, but not as both. Dals, 8. Bac. Alr. Condition 
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Seeger H a leaſe for years be made with this clauſe inſerted, and that 
57555 Fh. it "ſhall not be lawful for the leſſee to alien without licence of 
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Fs ZR. the leſſor, under pain of forfeiture ; this is a good condition. 


Peer 79- 27. { hd if a leaſe for 


, Co. low in ſerted in the de 


Lit. 204» 


ears be made of a houſe, with this clauſe 1 
| and the leſſee ſhall continually dwell in 
the ſame houſe upon pain of forfeiture of the ſaid term; this is a 
re. 13. good condition: And if in a leaſe for years the leflee covenant to 
pay ſo much rent, and then theſe words are inſerted, And if it 
mall happen, that the ſaid yearly rent, &c. then the leſſee doth cove= - 
nannt and grant, &c. that the leaſe ſhall be void; it ſeems this is a 
. © _ * good condition, and ſo hath it been ever taken; as was faid by 
Jiu. Dodridge, Hil. 3. Car. And in all theſe caſes the eſtate is 
Co. fuer conditional. But in caſes of feoffments in fee, gifts in tail, and 
Lit. 204. 1 FF . n l . 
oct. & St. leaſes for life, it ſeems that words penned in this manner will 
94,005 not make conditions, but that in theſe caſes the preciſe and 
| formal words of a condition are requiſite (1). And therefore 
if a feoffment be made by deed, and therein is inſerted this 
clauſe, that it is agreed, or that the feoffee doth covenant, 
that if the feoffor do ſuch an act, the feoffor ſhall reenter ; this 
is no condition, nor the eſtate hereby made conditional. And 
mm URS TINT To no 5 


1 


bier 3. If one make a leaſe for years on condition to pay rent at four 
feaſts, and after there is a clauſe in the deed, and if the rent 
hall be behind, Ce. that he ſhall diſtrain; this clauſe doth 
not take away the condition, but the ſame doth continue, and 
the eſtate is conditional ſtill. See more in the next queſtion. + 

| Ca; fuer In the making of eſtates the cauſe is regarded. And in caſe 
of the grant of lands or tenements, cauſa doth ſometimes 

make a condition, as if a woman give lands to a man and his 
' heirs, cauſa matrimonii prelocuti; in this caſe, if ſhe either 

marry not the man, or the man refuſe to marry her, ſhe ſhall 

| have the land again to her and her heirs. But on the other fide, 
if a man give land to a woman and to her heirs cauſa matrimonii 
prælocuti, though he marry her, or the woman refuſe, he ſhall 
not have the lands again to him and his heirs. And in the 


caſe of a grant executory the word [pro] may make a * con- & P. 12 5. 
co. uber dition. And therefore if a man grant me an annuity pro una 0 
Lit. 204. @cra terra, or pro decimis, &c. or if he grant me an annuity for 
Plow. 14. a' way, or a gutter through my ground, this is conditional, and 
2, E. 4. if he be diſturbed in the way, acre of land, tithes, or gutter, 
„he may refuſe to pay the annuity. So if an annuity be grant- 
ed to an officer for the executing of his office; or pro conſiliv 
impendendo, if the grantee do not execute the office, or give 
counſel, Sc. the annuity ſhall ceaſe (2). But if one grant. me 
tithes, or an annuity, and I grant an annuity for theſe tithes, 
or grant to give counſel for the annuity ; it ſeems the grants 
that are in this manner are not conditional, but abfolute. So 
if I pro confilio &c. or pro una acra terre, &c. make a feoff- 


(1) Words of an expreſs condition, {hall not ordinarily be conſtrued as a limitation; but where an eſtate is to 
remain over for breach of a condition, which is by expreſs words à condition, yet it it ought to be intended as 
a limitation, per Holt 11 Mod. 61. Page and Hayward. 2 Salt. 570. S. C. | 

(2) Regularly the word pro does not import a condition ; but when the thing granted is executory, and the 
' conſideration of the grant is a ſervice, or ſome ſuch thing for which there is no remedy, but ſtopping che 
thing granted; as in the caſe of an annuity granted pro conſilio, &c. the word pro has the force of a condition, 
but not of a condition precedent, and therefore the performance thereof need not be averred when the annuity 
is demanded; but in the caſe of a perſonal contract, as, if I ſel] you my horſe for 101. it works by condition 
precedent, and you ſhall not take my horſe, except * pay me 100. per Hobart Ch. J. Hob. 41. | 
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: Teſlament. ' ; P not conditional. cad And if. one: d. viſe land to be ſold by his ex- 


3 
o 7 7 _ * 


_ ——— — — 
- — — 
+4 — 


| Clap , 6. 
„„ ment i in . or leaſe far life of 1 Po re 3 * ee 


ecutors, and to be e 8 for his ſoul ; by this it ſeems 6 : 
the eſtate ot power of the utors is conditional. 80 if one 
deviſ ws land t to find a 3 a chaplain. But otherw 
1 ſcems it is of land ſo conveyed by deed in a man's life time. | 
And if a feoffment be made of ry 4K Wee ee N oy 111 | 
ne Th have Haid this eſtate is conditional. „ Ls 
Limitation... *** The moſt apt and proper words to. — A Jimitation of. an Ce, fer 
85 eſtate, are, pamdin,. adummodo, dum, | quouſque, - fi, and ſuch © 378 
like. Ani 'Fheref ore, if A. grant lands to B. to have and to : 120 
hold to him and. his. heirs, until B. go to Rome; or until he 752 b. 
> promoted. to a benefice ;. or until B. pay to A. or A. pay to 
| i twenty pounds; or ſa long as J. S. ſhall live; or if A. grant 
5 nds to B. to haye and to hold to him, his executors, &c, if 
E S. and J. D. ſhall live ſo long.. Or if A. grant lands to B. 
to have and to hold to him for the life of B. ſo that B. pay 
twenty pounds to A. at Eaſter following; theſe are not condi- 
tional, 128 limited to eſtates. So if A. grant lands to B. to 
have and to hold to him, for ſo long as he ſhall keep himſelf a 
widowet, or dum ſola fuit, or durante viduitate, if the grantee 
be a widow, theſe are good limited eſtates, but theſe words do 
not make the eſtates to be conditional (1). * | 
If the words in the cloſe or concluſion of a par ->— s Dier 125. 
thus, That the land ſhall return to the feoffor, &c. or that he por. 059. 
ſhall take it again, and turn it to his own profit: or that the 74 
land ſhall revert, or that the feoffor ſhall recipere the land 3 
theſe are either of them good words in a condition to give a 
re- entry, as good as the word [re-enter] and by theſe words the 
eſtate will be made conditional. 


6. What ſhall be The tenant by the curteſy, the tenant in tail after the poſſi- Co, re 


ſaid a condivon an bility of iſſue extinct, the tenant in dower, the tenant for life, 24. Ce. 
law, and when an 34, Co. . 
eſtate ſhall be ſub. the tenant for years, by ſtatute, or elegit, gardian, Cc. do + 

je& to ſuch a con- hold their eſtates ſubject to a condition in law (2); ſo that if 

en either of them alien his land in fee, or claim a greater eſtate in 


a court of record than his own, he doth forfeit his eſtate, and 


| * P. 126. he in remainder or * reverſion may enter; and if ſuch a tenant do 


waſte, he in reverſion ſhall recover 1 cn waited " 3. _ 


ks 


— 9 * 
* — % *% 


(1) See accordingly Ce. Lit. 42. a. 13 edit and note 6. thereto. ben of lands by a teſtator t to his 
wife durante viduitate, is not a bar of her dower. Lawrence v. Lawrence Dom. Proc. 16.th May 1717, 
(2) Which is diſtinguiſhed from a condition in deed, it being that which 1 is implied by law, without 


any expreſs words in the deed. Co. Lit. 232. b. 


) Waſte is either voluntary or actual, as by pulling down a houſe; or it is permiſſive, as by ſuffering it to 


fall for want of neceſſary repairs, 2 Inft. 145. An action of waſte lies againſt tenant by the curteſy, in dower, 
for life, Sc. by him that hath the immediate eſtate of inheritance, for waſte, or JeftruQtion i in houſes, gardens, 
woods, trees, or in land, meadows, c. to the diſheriſon of him in reverſion, or remainder, Co. Lit. 53. a. 


The doctrine of waſte, tho' very material, is but little explained in the Touch/one. It is not within the 
compals of a note to ſupply the deficiency. 'The editor will therefore content himſelf by referring the reader 
to ſome authors reſpecting waſte, under the four following general heads, in order to facilitate his inquiry into 
any particular point of that doctrine. 
1ſt. What ſhall be deemed waſte and its different kinds, Co. Lit. 53. a, 5 Go. 12. Com. Dig. Waſte (D. 1.) 
2 Veli. Abr. 814. 2 Bl. Com. 281. mw Abr, Waſte ( A. ) Cerro upon eſtates for life reſpecting 
waſte, oCtavo, printed for Uriel, 1777. 1 : 
2d. Of what things, and in what manner, waſte may be made, 5 Ge. 12. 21. 1 Co. 15. Vin. Abr. Wa aft 
(C) and (D.) Bac. Abr. Waſte (C.) 
3d. By whom, and againſt whom, remedy may be had for i it, Co. Lit. 28 5. a. 2 Roll. Abr. 824 6 Co. 37, b. 
11 Co. 49. Wright's Ten. 44. 2 Inft. 299. Stat. 6 Ann. c. 31. Bac. Abr. Waſte (G.) (H.) 3 Bl. Com, 
223. Com, Dig. Waſte (C..1.) 1 Vez. 521. 2 fil. 383. 
4th. At what time, and in what manner, that remedy may be obtained, Cs. Lit. 85. a. Br. Ar. Waſte 
pl. 42. F. N. B. 59. 2 If. 146. 306. Bac. Abr. Waſte (I.) Yi. Abr. Waſte (M. 3.) (L. a.) In 
what caſes Injundten granted, £ in, Ar. Waſte (R. a.) Eg. Ca. Abr. Waſte, 1 Fez. 546. 2 Ath. 183. 


I | tenant 


- tenant * feelimple doth hold tits" eſtate kubject to a es 
in law ſo that if he alien his land i in mortmain, he doth for-. £ 
225 bar it, and the Lord may enter upon 7777 0 ꝶ1ĩ ” 
doth take land in exchange; doth” hold it under a condition in 
[Pl law, vis.. that if the land he vive in exchange for that land be 
55 recovered from him that hath it, that he ſhall enter upon his 
.. own land again. Alſo every officer that hath to do in the ad- 
miniſtration of juſtice, all keepers of parks, ſtewards, beadles, 
balliffs, and uch like, hold their offices under a condition in 
2 12 349 0} fo that if they do not duly execute it, and do not all that 
thereunto doth- appertain,” they" hay forfeit them, and the gran 
tor may put them out. In 7¹⁰ 12 15 delinguit 1 es E. de Wo | 


Faule (1 * I Jabbo Gh 


fo 


To every good Go teh is reqvided an eternal Ka”; 7 e. 7. What ſhall be 


an © words: to declare an intent in the party to have the eſtate con- Geng e e 


tion in deed or li- 


ditional, as in the caſes before: and an internal form, 1. e, mitation in its ori. 
ſuch matter as whereof a condition may be made, Leia! creation; and 


Perk. Sea. As to things executed, the condition muſt be made and an- * oges manner, 


is 9 8 e to the eſtate at the time of the making of it; but as to frame, and order 
a 146. things exccutory, it may be made 'afterwards. And if the of * it 
17: Co. 2 condition be made in another deed, and not the fame deed 
wherein the eſtate is made, if it be delivered at the ſame time, it 
is as good as if it were contained in the ſame deed. And 
therefore if a man make a feoffment, leaſe,” or the like, by one 
deed abſolute, and at the ſame time make another deed of de- 
feaſance or condition, and deliver both together, this is a 
good condition, and will make the eſtate conditional. But 
ff the defeaſance be ſealed and delivered before, or after 1 
the deed, contra. And therefore if one make an abſolute 0 
feoffment in fee, and before or after the ſealing or delivery of 
that deed, the feoffor declare himſelf by deed, or the feoffor 
and feoffee agree by deed, that the eſtate made before, or to be 
made after, ſhall be conditional, yet this is not conditional. 
And yet if an annuity be granted abſolutely by one deed, and 
after the grantee grant to the grantor, W. if the grantor do 
ſuch a thing, the annuity ſhall ceaſe : in this caſe the annuity. - 
is conditional (2). | 
co 146. A condition may be annexed to an eſtate by way. by, uſe; as 
.de, if a feoffment be made to A. to the uſe of B. and his heirs, on 


Warner's 


aſC.1. condition that B. ſhall pay to the feoffor twenty pounds ſuch a a 
zie caſe, day; this is a good condition. So if one covenant to ſtand 
ſeiſed of lands to the uſe of B. and his heirs, on condition that 
if he pay him ten pounds, the uſe ſhall be void, or the like. 
Dier 6. Alſo a condition may be annexed to an eſtate created by will; as 5 
1458 if one deviſe land to J. S. for his life, provided that he pay ten 
ounds yearly to I. D; this i is a 1 ron condition, Whereof ſee 
in 7 eftament. | 
co. 8.179. A rent, or any ſuch like thing may be granted on condition, f 
wn hay * if ſuch a thing be or be not done, the rent ſhall ceaſe * P. 127. 
for a time, and then revive again, and this condition is good. 


But in caſe of land it is otherwiſe ; for that cannot be granted _ 


2 


4 I; 4 


4 1 3 4 


» 
. 


(1) In like manner to all Franchiſes there is a condition in law ans; that they ſhall not = wiſuſed. 85 
Mi ir. ab. 5, § 4. 2 Infl. 223. Com. Dig. Condition (R.) What ſhall be deemed a breach of a condition To 
in law, ſee in Com. Dig. Condition (S). 

(2) Alſo rents, conditions, warranties, and ſych like, inheritances executory, may be defeated by defeaſance 
made either at that time, or at any time after—and ſo the law i is of ſtatutes, recognizarices, and other things 
executory, Co. Lit. 2 4 7% | 
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"4 CONDITION. = 


118 9 manner. Alſo a condition to make an eſtate Fr) fie 1 - 
2 part of the time is not good. And therefore if a feoffment 25. 
be on condition, that upon fuch Aa contingent the feoffor ERC 
eenter, and have the land for: a time, or the eſtate.ſhall be void 
for a part. of the time; or make a leaſe for ten years, provided | 
that upon ſuch a contingent it ſhall be void for five yearss _ 
| theſe conditions are not, good. And yet if a feoffment be made 
of two actes, provided that upon ſuch a contingent the eſtate i 
 thall be void as to one acre only; this is a good condition (1). 
. condition that a ſtran er, or the heir of the feoffor, ſhall IM 
. an act, is good; as if e be made to I. S. on condi- Bor & 
I tion that I. H. ſhall pay to the feoffor ten pounds at Eaſter next; 4 og 
br if a feoffment be made on condition that if the heir of the oo 
_ feoffor pay twenty ſhillings. to the feoffee, that the feoffor and 8e. 234. 
his heirs ſhall re-enter. But a conditian to 17 0 a ſtranger a re- . . 
entry is void ſo far forth. And therefore if an eſtate be made ey nw 
upon condition, that upon ſuch a contingent a ſtranger ſhall '\ 
enter, or the eſtate ſhall ceaſe, and another ſhall have it; how- ol 
ſoever this may be ſo drawn, as it may be a good condition to 
give him, his heirs, Se. that ib: make. the eſtate, an entry, 
yet it cannot be good to give the eſtate, or the 20 to the 
ſtravger. So if a feoffment be made on condition that upon 
ſuch a contingent the feoffor and a ſtranger ſhall enter; this is 
not good to give an entry to the ſtranger, but it is good to 1 
the feoffor à re- entry. And 10. N. will a, man ANY e a 
term after this manner. VVV 
If a man enfeoff another, upon 1 th t he an 
- Heirs ſhall render. to a ſtranger and his heirs a. yearly. rent of 
twenty ſhillings, Cc, and if he fail of payment thereof, that 
the feoffor ſhall re- enter; albeit this as a reſervation of rent is 
merely void, and the condition that doth call it a rent, is mere- 
ly miſtaken, yet the condition is good, and ut res valeat the 
words ſhall be taken contrary to their proper ſenſe. 
If I enfeoff I. S. of land on condition that if J. D. give to rel. tart, 
him ten pounds, or go to Rome before ſuch a day, &c. that“ 
then the feoffee ſhall Pay te to me ten pounds, Cc. this 1 is a d 
condition. | 
If a feoffment be made to one and his age on * Co. ſuper 
” that if the feoffee pay to the feoffor ten pounds, he ſhall havre 
the fee of the land; this is not a good condition. But if he 
ay further, and if he fail to pay that, the feoffor ſhall re-enter, |" nk 
this is good (2). 
If agift in tail be made to a man 4 the heirs of his body, © Co. ſuper 
and if he die without heirs of his body, that then the donor ds 
and his heirs ſhall re-enter ; this is a void condition, for when 


the iſſues fail, the eſtate is at an end. 


L 


* P. 128. Conditions that are ſo penned, as they are inſenſible and Muddy & 
altogether incertain, are void: as if one make a leaſe on condi- ah Ah 


tion that if the rent be behind to reſtrain, and if there be not abe 14. Jae. 
ſufficient, the ground to enter into the premiſſes this condi- hex _— 
tion is void for inſenſibility, ang the eſtate 1s 3 abſolute. Er fie” 

de I | £0 f 
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1 C FN hs * — * 
2 - 9 


1a * * <a ” < vr 2 04 5 
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(1) Feoffment of two acres upon condition, and that for breach. be may re-enter in. one, this i is a a good | 
condition. Vin. Abr. Condition (N.) 7 
(2) The addition of the ſubſequent words being material, as the Tron bd A fee ſimple by, * former 


words. Co. Lit. 207. b. 


Hy 15 4 . © papain: ity Gay 50 
: 48x. Le. off 4 gift be made in tail, or 4 Teaſe be made for lee, art | 


5 N gar Sect. on condition that if ſuck: an act be done, or not done, the 


720 1% %% leſſee mall have the land to him and his theirs, as If one make 
WP ras. a' leaſe for life to one, and if the leſſor die without heir of his 
: "yp 12 body, then he. doth grant the land to the leſſee and hig hair 
Sock 707. fOr 4 (a1: Or if land be granted to a man for five years, on 


252. , condition that if the grantee pay to the grantor within the 2 


9 


41-487; firſt years ten pounds, then that he ſhall 8 Hee 


12 otherwiſe ar he ſhall have the land but for five: years, and 
—— livery of ſeiſin be made according to the deed; this is a good 
7% * condition, and by this en the performance of the condition 
the fee-ſimple will paſs.” So if one grant land for five years 
rendrin rent, and t at if the — will Hold it over to um 


1 l good c condition, and if he pay the rent, 0 a have the ke. 
time, * the ſhy" 50 the term to the le ee, makes a feoffm 
to him, upon condition that if he be diſturbed in Ks wr; „ 
mall have the feeſimple of the land, and deliver both theſe 
deeds at one time, and give livery of "(ein accordingly ; this is 


1 good condition. 80 if a leaſe _ life be made upon condi- 


tion; that if the leſſor or his heirs, pay to B. or his heirs, ten 
pPauounds at à certain day, that then the leffor may re- enter, and 
if he do not pay it at that time, and the leſſee pay to the leſſor 
or his heirs ten pounds at a certain day, after the former da) 
that then the leſſee ſhall have the land to him and his heirs fo 
ever; this is a good condition. But in all caſes where bete 
kind of conditions are good to make the increaſed eſtate goo 
2 there muſt be theſe things in the caſe. 1. There muſt ' be a 
precedent particular eſtate, as an eſtate in tail, for life, or years, 
Yr a foundation to erect the ſubſequent eſtate upon, and that 
firſt eſtate alſo muſt be certain and irrevocable, n not u 
geney, or with power of revocation. 2. The privity muſt re- 
main until the time of the performance of the condition; for 


if che donee or leflee do grant away the firſt ellate, the condi- 


tion afterwards be- performed, to effect and produ 


when the bokthgeney” up pon ich the condition de 
hall happen, or never. 4. The firſt and ſecond eſtate muſt 
take effect by one and the Aue deed, or elſe hy two deeds de- 
livered at the ſame time, for qua Incotttinents und intſſe viden- 


tur. 5. The condition upon which the increaſe is, muſt * be * P. 1 29. 


zofible and lawful, for u 


ant as hon poſſible condition it cannot, 


upon contin- - 


# 


encreaſing eſtate.” 3. The fubſe uent eſtate muſt veſt 60 infanti, * 


and upon an unlawful condition it ſhall not, increaſe A „„ 5 


Nein 156. If one make a leaſe for" life, provided that if che leſſee ale. 
= wo 6s adit ſixty years, that his executors mall have the land for ſo 
many of the fixty years as thall be to come at the time of his 
boar this is no good condition jon to make the eſtate to iniereaſe, 


ca 1. 81, but it may be a covenant.” Add if a leaſe for years be made, on Covenant, 


condition that if the leflor 2 15 85 reverſion Ae the” N land, 


* 


2 
: 3 us To enlarge an 


5 „ 


Re 


w on x 6 ers taht rn OI rare, an 14 I — 1 


1 And ſuch a xrant will be good, as eli of iwge which lie in grant, 40 of t Ming which lie in livery, 
7 may be annexed as well to an eſtate tail, which cannot be frowned, a: as to ap eſtate: fot life or gens, 


which may be merged by the acceſs of a great avs,” Pearnt on Cont. Rem. 203. 


(2) The firſt four of theſe requiſites, and-the'reaſons for them, are mentioned in #1. Staffird's caſe, 8 Ci. 
and i in Farne i in Cont. Rem. 20 4. or the Sth doth wt rhe to be We oy in eh of 227 JT 23 
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PH 1 lee ell 3 the = f i it; h 4 is ee n * 
Adanscseaſe aht Mite, And a poſbility" catitiot increaſe pen a 
poſſibility, as a leaſe for years to a leaſe for life, by one contin- e, 

e , Andifa ; er 

$6 OM 1 leaſe be made t a man and d woman fot their lives, on contli- Lit, . 
e ö tion! that which of them two' ſhall firſt marty, that one ſhall - 
| have the-f6ez:ahd-they intetmarry; in this Caf Heither of chem 


„ | thall. have the fee for incertainty. - 3 9 1-9 gt, 88 1 5 
To abridze an e. If a man make a leaſe for life; and add this 7007 0 that 95 2 


I if the leſſee within one year do not pay twenty : ſhillings, that 5 £03.27. 


he ſhall have but a term of two years, and he do not x6 8 
20. by this his leaſe e is gone, and 3 hath now but . 
r 16 gh PT 55 
2. For the matter If a leaſe be Ms on condition chat is a roger diſlike it it, 1H, 3. 15 
and ſubſtance of it. O be diſcontented with it, n * leaſe ſhall” bes void ; 1 this 1 is, 
a good condition. M rm We 
If a leaſe be made, on cornliGany that if a lade be outlayed, 1 
. = the leaſe. ſhall be void; it ſeems this is a good condition. 
| Prerogative. If a feoffment be made, on condition that if the feoffee 8 Tie. 3 K. 6. 
1 958 treaſon, that the feoffor ſhall re-enter ; in this caſe the” 8 
condition is vain, for if the feoffor enter, his entry is not law + 
ful, for the King is intitled, and his title ſhall be preferred. 
No condition or limitation, be it by act executed, limitation Co. 1. 7. uy, 
| : ju a uſe, or by deviſe, or laſt will, that doth contain in it mat- — OO 
Os. ter repugnant, and tending to the utter ſubverſion of the eſtate, 
or matter that is againſt law, or matter that is impoſſible to be 
done, is good. And therefore in all ſuch caſes if the condition 
be ſubſequent, the eſtate is abſolute, and the condition void: 
And if the condition be to 80 dre $8! eſtate, the cps and 
the condition both are void. | 
| Repugnant condi- If a feoffment or other br ee 1 pr 4s lad or a a ©, ſuper - 
tions, grant of rent, &c. in feeſimple, by deed or will, upon condi- ey, 
To reſtrain aliena- tion that the feoffee or grantee ſhall not alien to certain perſons, 


"up. 6 Ta, 
'B. R. Curia. 


Teſtament, 


| tion, as to J. S. or to J. S. and W. S. this is a good condition (1). 

1 So if one make a feoffment in fee of land, on condition that 

| | the feoffee ſhall not alien it in mortmain; this i is a good condi- 

3 tion (2). 80 if A. be ſei ſed in fee of black acre, and B. doth 

1 infeoff A. of White acre in fee, on condition that he ſhall not 

1 alien black acre; this is a good condition. But if the condi- 

1 tion be that the feoffee or grantee ſhall not alien the thing 

granted to any perſon whatſoever,. or that if he do alien to ang 
1 . perſon, that he ſhall pay a fine to the feoffor; theſe conditions 

i * P. 130. are void in * the caſe of a common perſon as repugnant to the 

| 3 eſtate (3). But in caſe of the King, ſuch conditions are good. 

1 Prerogative. And in the caſes of a common perſon alſo the alienation is good 
i | until it be avoided by the feoffor- And in Paſc. 19 Jac. B. R. Bragg aid 
| it was held by Juſt; Dodridg and Chamberlain, that if a feoff- 5 
ment be on condition that i? the feoffee alien, he ſhall pay 10/. b 

# ; By to the feoffor, that this is a good condition: but Ch: Juſt. and | 

| | Juſt. Haughton held the contrary, for then this ſhall be a cir- 8 
1 | cumvention of mis law... 4 a gitth had been mage. to an Abbot, 

N ö 00 N the grantee may be. 904 \reflrained PR m alienating l for a particular time, Large 5 4 17 bem 82, ; 

„ eon. 182. | 

. CE Look Uh ſuch alienation] is s prohibited by law, and regularly, whatever. is prohibited by law, may. be | 

1 prohibited by condition, be it nalum probibitum, or malum in ſe, Co. Lit. 223. b. 

1 (3) And the law is the ſame in a deviſe i in fee, upon condition that the deviſee ſhall not alien; or in any 

1 conveyance whereby a fee ſimple doth paſs, Co. Lit. 22 23+) 7 Tn 

„ ; | and 

1: Bs 

'| - 


TE | * Apes. 5 
1 2 BE 141 i, £3 1 . 4 SH, $03 W 
3 alk his! Ws Ne the cog * vin ny this had been n q 
0 . e ook] condition. 28 8 . ogy 140) . i; KAR ili ing 
DD _— If one make a 17 PAY of land to an infant, on condition 
en he fall not alien to any perſon g this is a good condition —_— 
15723" ihg the minority of the infant, but not after wardst Id like 
Perk. Sect. mäanber as if one make a feoffent to a huſband and wife, on 
239+ 21 Hl. | 
63% condition they ſhall not alien; this condition to ſome intent ie 
78 85 3 1. eto reſtrain alienation by feoffment or deed, and to 
fore intent repugnant. and void, 1. e, to reſtrain alienation by 
fine, for et 18 lawful. So if a gift be made in tail, on con- 
dition that the tenant in tail may alien for the profit of his 
iſſues; this is a good condition. And ſo if land be given in 
ail, upon condition that the tenant in tail or his heirs ſhal! fl 
NR wy not Alien in fee-fimple, fee · tail, nor for the term of any others 1 |} 
life, but for their own lives; this condition is good. But if Rae u 
5 kinds be given in tail on condition, that the tenant in tail, or it 
his heirs in tail ſhall not ſuffer a common recovery, levy's fine H 
e proclamations according to the ſtatutes: of 4 H. 7. and 1 
32 H. 8. to bar the iſſues, or on condition that he thall not make „ 101 
copyhold eſtates of copyhold land, according to the cuſtom of the _ * 
place, or make leaſes according to the ſtatute of 32 H. 8. ca. 28. . Mm 
: theſe conditions are held to be repugnant, and for that cauſe void 1 
(.). And yet ſee; for the laſt of theſe caſes, the opinion in Co. ſuper 14 
"Dit, 223. to be contrary, and that a condition to reſtrain the _ - if 
Dier. 43, making of ſuch leaſes is good; for this power is not incident ER, {f 
Co. 6. 4. to the eſtate, but given to him collaterally by the ſtatute, and ul 
| -Quilibet poteſt- een uri pro: ſe intnoducto. But fta curia it! 
in Mary Portington's caſe is againſt him (2). If a man make ; # 
ae gift in tail to 4. the remainder to him and his heirs,” on i 
Co. aber condition that he ſhall not alien; this condition, as to the eſtate bis 
Dier 47. tail is good, and void as to the other. And therefore if an " 
co. 6. 43: alienation be, he ſhall defeat; it only as to the eſtate tail. AM 1 
if a man make a. gift in tail, on condition that ae or i 
his heirs ſhall not alien; this is a good condition to ſome in- 1 
c tents, and void to other, and therefore if he make a feoffment bl 
in fee, or any other eſtate by which the reverſion. is diſcontinu- 1 
ed tortiouſly, the donor ſhall enter, otherwiſe if he ſuffer a Wy . A 
common recovery. And a gift in tail, on condition that the e *# 
48 tenant in tail ſhall not make a leaſe for his own life, is not a if 
Co. 6. 43. good condition; by Co. 6. 43. againſt Co. ſuper Lit. 223. If one 1 
t. 1 fleiſed in fee of land, make a leaſe of it for years, or life, bl 
condition that the leſſee ſhall not alien the land leaſed, or any | 
part thereof, during the term, or on * condition that he ſhall * P. 131. il 
not alien it; or any part of it, during the term without license Fi 
of the leſſor; theſe are good conditions. So if one be ſeiſed mY 
in fee of a. manor, and — make a leaſe of years of it to J. S. i} 
on condition that he ſhall not make voluntary eſtates by copy; po [+40 
this is a good condition. But in a feoffment in fee ſuch a con- | 
dition is repugnant and void. And if one be poſſeſſed of a 
leaſe 0 ele or of a houſe, or of any other chattel real or 
N and he wy A ſell all his intereſt bagraln; wok con- 
- 2 AR 111 — 2 TTC 117CC ( 8 Z 3 i te ha ®, 
"Mo 1 7 n P 9 FFF pike or26r 
(5) Ses 3 power to. fer - recovery « cannot * 1 8 1 Burr. 84. It was 
reſolved in FSonday's caſe, 9 Co. 128. that no condition or limitation, be i by act executed or by limitation f | py 
of any uſe,” or by a-deviſe in a laſt will, can * tenant in _ ro: aljening by a common TROVE. See me 
Foy v. Hinds, Cro. Fac, 697. 8 1 5 ENG | ECO e 
(2) 10 Co, 39. a. 5 ee Nei een | | 
EY T SN | ; ion 
N '» 


an . + OE ft on N | 
F * wm e 
150 * : . { . 1 * 1 
« x N * Oy « o P 4 "4 
* . 7 * ra. 4 22 + CR "" a 
Dn 9.0 0 & 1 F G LF 2 * A Wy Rs WR" nt! ny 8 o* 7 * EPL . W 
* bY . E 1 n 2 N 1 . 3 { ” „ I — 
\ 2» "I 7 » i 9 5 LAT * I * 8 2 A 
15 bY «4 x : : N 7 8 * N N 
1 4 S 7 , I es 1 
pe: q 7A o K * ot ö r : x4 E's < 4 4 
175 1 0 | : in 7 i; 3 % 7 y | 15 a. * 2 1 N 
3 « Yrs , c NS oo e 05 > EY ©: 9 * „„ e ! * * 1 5 
2 v4” * W 5 9 8: NS A N L . 9 "I „ LES Md 6:4 8 d © Go” he 
. N n A o * „ PIN 223 | BR 7 "7 N = 0 > 
ay A SS Þe 1 R 14 8 1 1 5 c by : * r . IJ" a | 5 1 
* IV: SN Rte 9 Tv * ; Ws RIES e 2 1 3 N * 5 Bs 
e a 7755 W DEE . 2 
> SEO [3-04 N 57 85 , \ * * I So ) F 95 1 4 ö IS 8 
N X. F : 1 8 54 f 5 . 
EX d . br * 5 y ren, 1 2 N 5 7 . 4 3 
. ** A 1 n ©» 4 n 1 5 . n : : y x 
ö 4 , D. 1 l n 7 & of. VR . War Fo) * £2 i 8 * \ g 5 5 9 * Fe 
? in N N "4 Y is 2 " Shy . * * N ay of N * 2 * Wotlk 
& : 7 . A E 25 / . ; 5 p 
a * 7 * , « 1 > 1 3% b 7 
7 * * * * 5 6 vu * % 7 5 "> dy n 5 9 " Not x : Wy 
5 1 : 7 * ' » - : 4 % GET * » re — 2 Rx 1 3 
Dog : 70 j4 C 8 7 7 ; by : 3 & a v 7 oY 
N 3 4 x | 2 0 N 1 3 g ? 
1 4 > 1 975 : 5 J IS a * . : ; 
SY "& - - v3 1 , | g 5 Fa RK * p > en 7 
* 1 A "x 3 5 f NN ; KS: 
x RL 108 . | 200 4 . R p { 5 5 3 & 
255 0 8 N Mk, . 5 7 9597 2 ; PR 2 
p my * * s F * a itt : "* 4 75 * a 
* "A : - » 1 " MK! C ; 3 
N ; An, 5 * : | : 
1 «f * 1 * * 5 0 N \ 4 b 225 a : 1 
4 2 1 L : 4 £ 75 
$995 « +: 4 3 y NING = 0 % 
* : 3 / * . # wy 0 5 
1 0 
1 1 , ? . 3 8 
— N 4 . N % 1 3 2 a * 3 N 
N i 4 ; — . 53. 
* , G p 
1 r \ Y Ps py! * 1 x 
+? : | 7 NR 4 5 By 
— ' ; n y | 3 bs 
8 N 8 oe PERL « 3 
ei * — 
2 " 3 5 N 5 
3 * pl . , * * 
3 5 PLS " 
! „„ , Foe. oſt 
i * i Wh 8 
k # N * 6 - 
f Fas 89 > F : 
$4. * 5 
L 7 ty ni. ; * ' N N i f 
3 Þ = = » > 1 4 
; : 12 * - 8 
f . p 8 
1 : i ; * f 
f 4 of - 5 258 
* : 0 LIL 1 
99 18 g . 
10 [ a 5 , 9 8 
4 p of 4 bas 
a? 
j 


condition is void for repugnancy, and the T3 or ade is | 4 abſc 


* FFF co. 3 
If one wete * feofiment of land in =" on on that EST E 


_ e mand pews 
. 1 ee . os 3 i / life, If. 1 ſhall ple me T3 Die „ 
_ E 0 Luſter, His it ſeems 5 e ion is repugnant and 
3 %%% If a ee be nad. of land i in F * on 1 1 . Co, erg N 
| | 1 Kalte ſhall not enjoy the land, or ſhall not take the profits of x: 266. Plow, 
the land, or on condition that the heir of the feoffee. cal not in- 2. „ 
blaoerit the land, or on condition that the feoffee mall not do waſte, $57; o- 
l odr on condition that his wife ſhall not be endowed ; in all theſe, 73. 
and the like caſes, the condition is void as repugnant to the eftate. | - 
IIa gift in tail be made, on condition that” the donee-or his 0,5. ar. 
„„ hg ies. ſhall not take the profits of the land, or on condition Lit 24. | 
| that if the donee die, his eſtate ſhall go unto another, a 
condition that their wives ſhall not be endowed, or on con- 
dition that they ſhall. not do waſte, or. 127 condition that war- 
" _- ranty and aſſets, or a collateral warranty, ſhall not bar the iſſues 
| in tail; all theſe. conditions are repugnant and void. = 
If lands be given or granted to two and their heirs; « on con- Co. 1. 84, 
dien that the ſurvivor ſhall have the whole notwithſtanding 
a partition, or on condition that the ſarvivor ſhall not have the 
1 whole albeit there be no eee theſe conditions are * 
pugnant and void. 
If one make a leaſe for life, on RES that the leflze dull ths fol. 
not do fealty; this condition is not good. 1 
If lands be given to one and the heirs. ly "of ile pain e 
provided that if he die without heirs females of his body, that 
the donor ſhall. Wale Ay. aebi is Npugnane and 


void. : 10 
If one have land in : nofleGien 2, or . and 0 grant a Co. ſuper 


rent out of it, on condition that the grant ſhall not charge the (4%, 
| perſon of the grantor; this is a good condition, and not repug- * $48. 


nant, But. it a man 3 a Tore. 83 or 3 aden; 8 6. 44+ 


— 
3 


3 8 4 it ; all theſe pon ung are | ropugnadt por” wid. 
* P. 132. So if two grant a rent charge out of land, provided & that it. 
ſhall not extend to one of them z ys contagion is . 


and void. 5 

If a man bite i in fee of loud, wake u ut for years rendring Perk. Sect, 
MS and after the leſſee makes a leaſe to the leflor of other 
land, on condition that he ſhall not diſtrain for his rent in the 
3 leaſe made to this lade: this is a 2008 gohdition, ned 


_ not. repugnant. | 
If one make a 2 in "Fog or walls for fs. ith. war- Perk. Sect. 


ranty, on condition that the feoffee or leſſee ſhall not vouch to va 825 
warrant, nor recover in value, or if the leaſe be made withgut © 1 


impeachment of waſte, on condition that if the leſſee do waſte 
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| 759 ky. Pen. Ori in 
F annex 4 flat tes, being compplſory to com- Conditions . 
mar tg do any, thing chat is in its Nature good or in- law. 


reſtgictive to, reſtrain or forbid the doing. 


0 - 
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ie being A 25 forbid-. 

dien by any ita ,or, the like, Il; ſuch conditions are good, | 

5 _ and may Brides Wi the e eſtates. 1455 if the matter of the con- N 

7 85 tend to 7 5 .or Ee ine doing of ſome unlawful — 
act, . 5 or, Prog 1 9 man the doing of his duty; the 

the moſt þ And therefore if lands 

T Po ANA . up on condition, that he, Gol. 
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— Hh is condition is 04 * 5 if 1 0 b 2 
* 5 diener pag to an. officer, upon condition that he ſhall not 

uly. cee is office; this condition is againſt, law, and 
% Efie de ' fimulibus.. 905 if 4 gift be made. in tail, upon 


"Rang that the d donee ſhall diſcontinue, or one give or grant 


that: the, hm ſhall, be a foreſtaller. againſt 
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729, Plow, matter. at the time of making of t them impoſſible. to be done, bie. 


ene , are void,,... 299 bene if one give or, grant land, on condi- 


raps n tion that z. : | 89, to Rong | in three A l condition 
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Pre po * 


7 2 2 * rr == Wc Nr Art- — —— "7 7 * er ern 


(1) And in caſe of ahy repugnaney or inconſiſtency, the condition or Eh ac muſt aittrmine or avoid the _ 


whole of the-eſtate to which it i is annexed; and not determine it in part only, and leave it good ſor the reſidue, 
See Fearne on Cont. Rem, 3d edit. 178. and further as. to en. conditions, Vin, Abr. Condition (Z.) Ar. 
Abr. Condition (L.) el Com. Dig. Condition (D. 4.) 2 5 

(2) The law diſtinguiſheth between a condition againſt ive for the doing any aft that is malum in . and a 
condition againſt law that concerns not any ching that is malum in ſe, but'is, (therefore inguinſt law becauſe it is 
repugnant to iche gſtate, ot againſt; ſome maxim or rule in law ; when therefore it is ſaid that if the condition of 
the bond be A ainſt Jaw, that che bond itſelf is void; it muſt be underſtood of a condition againſt law for the 
doing of ſome act that is malum in ſe; and yet therein alſo the law diſtinguiſhes; as if a man be bound upon 
condition Dt he ſhall-Kill-F. S. the bond is void; but if a man makes a feoffment upon condition that he 


ſhall kill J. S. the eſtate is abſolute and the condition void. Co. Lit. 200, b. See Allo. Helene. v. walk 


Cemberb. Rep. 246. 4 
(.) Condition to do any 
appeal of robbery as B. hath againſt him; this condition is againſt aw. 18 E. 4. 28. * Roll. Abr 1 
([. ) See more amply as to conditions againf law, and therein,” particularly as to bonds of reſignation, what 

condition therein will make them void, and ip what caſes equity will grant a perpetual injunction againſt them, 
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7 the thing to be done by the condition he poffible at the time of 
the making of the condition, and do afterwards by the act „ 


Limitation. 


8 How a condition 
in deed or a limita- 

tion ſhall be taken 
& expounded. And 
how it muſt and 
ought to be per- 


formed. 


ſons, 


Not to alien. 


To pry money, 


the eſtate abſolute (x). | 
that the feoffee ſhall. 


hat a man al! lebte a rip 4 Gen 5 is bonne 5 
ſuch; or if. ane give lands in tail, on condition that the "effi. 
- half Tele as. fy the tetiahit in tall be dead; or if oe grant 
lands, off condition: that 4 man thall infeoff. His wife; all theſe S 
and; uch like conditions ate void. © Aid in theſe caſes alſo it . 50 


the condition be ſubſequent, the comition! is. void only, an 


the eſtate is abſolute ; and if the condition” be precedent, the 


condition "and the cate both. are void; for an eftate can neither 
commence nor increaſe upon an impoſſible condition.” And if 


God become N the condition is become void, and 
as if a froffment be made, on condition 


feoffee Mall appear in ſuch a court. Fu or at Eifter, and He. 


die before the time; in theſe caſes the” condition 1 is gone, an. 


the eſtate is abſolute (2). . 
And the fame law is for the had part of mage if they 8 14. 


3 


be repugnant, impoſſible, or againſt law, as is before ſhewed * 


1. In reſpect of per- 


to be K. conditions. | See more in the next Aivifion follow- 


before Eaſter following enfeoff the feoffor,, 
and the febffee die before the day; or on condition that the 


555 "x is 


in 
5 1 is ada les that "Goh adi acai to eſtates e. Co. 8. i 0 
as go in defeaſance, and tend to the deſtruction of the eſtate, 45. 27 fl. 


being odious to the law, are taken ſtrictly, and ſhall not bes 8. 14. 
extended beyond their words, unleſs. it be in ſome ſpecial caſes 


3). And therefore if a leaſe be made, on condition that 'if 


uch a thing be not done, the leſſor [without any” words of 5 
heirs, executors, & 0 ſhall re-enter and avoid it; in this caſe --- 
regularly the heir, executor, &c, ſhall not take advantage of | 


this condition. So if one make a leaſe for years of a houſe, on on 
condition that if the leſſor ſhall be minded to dwell in the 
- houſe, and ſhall give notice to the leſſee, that he ſhall depart; 


it ſhall | Dave the moſt e ötief that wy be; and & da. 


Ws ie IMP FO BY 
FE 9 


in this caſe if the leſſor die, his heir, executor, Ge. ſhall not . 


have the like advantage and power as the leſſor himſelf, for the 


condition ſhall not be extended to them. And hence it is, that ber TY 


if a leaſe for years be made, on condition that the leſſee ſhall 


not alien without the licence of the leſſor; in this caſe the re- 
ſtraint ſhall continue only during the lives of the leſſor and 
leſſee and no longer. Anil yet this rule hath an exception; for ce. NY 


if a man mortgage his land to V. upon condition that if the 


mortgagor and J. S. pay 20s. ſuch a day to the mortgagee, _ 


that then he ſhall re-enter, and the mortgagor die before the. 
day; in this caſe J. S. may pay the money and perform the 


condition. But otherwiſe it is whiles the mortgagor doth m. 


for in that time J. S. alone without him may not tender it, 
and if he do, this tender is no performance of the condition. TITTY 


a Oe; 


\ 


And in caſe where a condition doth tend to create an eſtate, there 352 co. u. 


* 2 4 —_ 


x 
8 < p Py 


« 1) See cccebgry the caſe of Themas v. Hotbel. 4 2 66. Shin. 381. 
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(2) When a condition conſiſts of two parts in the disjunctive, and. both are;poſſible at the time of 8 


the condition, and afterwards one of them becomes impoſſible by the act of God? A performance of the other is 1 


not compellable, 5 Co, 22. a. 3 Med. 233. See further as to " conditions impoſſible, in Vin. Abr. Condition 


(C. a.) Bac. Abr. Condition (M.) Com. Dig. Condition (D.) 
(3) See accordingly 4 Leon. 241. Conditions when they tend to defeat eſtates are Arif. juris Lit. Rep. 


128. Noll. Rep. 


70. Conditions in reſtraint of marriage are odious, and are therefore held to their utmoſt rigour 


and aße, per Ld. Mansfield, 4 Burr. e Long v. Dennis. 


4 * 


I | Fe therefore 


Dig. Condition (G.) 
(3) If the condition be to, pay money at fork a 4 it is ſuficient if i it de paid before the day, if the party 
accepts, it, for that amounts to payment upon the ,s ART ERS | 
(4) And he doth not when thereunto required, but continues to bold the lands, his is 4 deforcement 


which ariſes 9 a breach of the en ver 3 Bl. Com. 173. 
* thall | 


= 4137 1 
8 ee te hf » „ 4 
: the 5 'bevfatisfied, [lie ec (x). And therefore if ont To ma ene _— 

10 mak ie re in fre, on condition that the feoffee ſhall ; 47 
make an eſtate back again in tall te the feoffor:and*his] Wife be. ; _—_ 
+ fore ſuch à day, and befbre thut day the: febffor die; in this ' 

| cafe the Condition ſhall be performed as near to the intent as = 
may be; and [therefore if tlie conditio be;: that he ſhall wake 8 

Me the eſtate to them two Hebenthim to them and the heirs. of 2 9 1516 67 
1 tyvo bodies engendred, the reniainder to the right heirs of the 5 bas e 
fleoffor, the effate ſhall be made. to the wife for life without im- I F =_ 
- of waſte; the remaindet” to the heirs of the body. of 1 

5 . 1 huſband! begotten on the wife! And if A. nk BY on = 
3 2 condition that B. ſhall make an eſtate in frankmartiage to C. | 
woiͤith ſuch a one the daughter of the feoffor ; in this caſe alb 1 
an eſtate in frankmarriage may not be made, yet an eſtate all. = 
be made to them for their lives (2). Et ie de mu, Con.... 
Aris benęſicialis, que ftatum conftruit, benigne ſecundum ue ern, | i 

©...» Intentionem eſt inter pretanda; ddiga autem, we Joan, „ SS « 
Atricls ſecundum verborum proprietatem eft. acc 9 
I aye Ih all caſes Where a time is ſet; for the dog or A 2. In et. of 9 
8 of the matter contained in the condition, be it to pay money, 5 
33 Lit. 363 mike an eſtate, ot the like, it muſt be done at the time agreed 
od 7 upon, and ſet down in che condition ( 3). And in caſes where 0 
"54 5. it is to be done before a time certain, it mult be done before =_— 
794-78 789. 13 -that time, or elſe the condition is broken. But in all caſes =_ 
* here no time is ſet for the doing of the thing contained i in the 5 _ 
«37 condition, be it to pay money, make an eſtate; or the like, if _ 
ſtteſack to be done, be to be done to the party that doth make "= 
the eſtate, - or be to be done to him and a ftranger, and be ſuch - 1 

a thing as is for the benefit of him that doth make the eſtate, 1 

and for his benefit only, there regularly the party that is to = 

do the thing ſhall have time to do it during Ris l. 4 unleſs the 1 
party, feoffor, &c. that doth make the firſt eſtate, | whereunto x 

the condition is annexed, doth haſten the doing theteof by re. = 
queſt; for if he requeſt the doing thereof and ſet no time, it i 
mmauſt be done within a convenient time after that requeſt; and = 
if he requeſt and prefix a time convenient when he doth defire 1 
5 hich done, it muſt be done at that time; and in theſe caſts ' = 
the condition cannot be broken without a requeſt, ſo long 8% | 1 
be to whom the eſtate upon condition is made be living. And ro pey money. - 1 
_ © | "therefore in this caſe it is not like to a condition made by a ret 1 
will; for if one deviſe his land to I. G. ſo as he pay the twenty 
pounds to I. D. the teſtator doth owe him, and no time 1s ſet 1 
for the payment thereof; in this caſe he muſt pay it as ſoon as =—_ 
it is demanded, or he doth forfeit the land, and the heir may & 77 0 = 

enter. But if the thing to be done, be to be done to a rang. 1 

er, and be for the profit and benefit of a ſtranger only; as if a 0 Ss 
feoffment be made, on condition that the feoffee ſhall marry the 18 1 
Lacher e of the feoffor 0800 or on condition that che f feolfee * 0 marry 2.8. 1 

(1) 7 1 MGR a or rn w ror dg Vi Ang, TE 4 85 N # 19 = 
(2) See further how a condition ſhall be. conſtrued, Cam. ans . 200 0 bw hand . to 9 
whom a condition is to be en Bac, Ar. Condition (P.) Vin. Ar. Sheen F. A.) 18 4.) . = ö 
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| that without :requeſt at all! or elſe he doth 
dition (1) id in wine ſpeciab caſes: When che ct to be 
bl done is to be done to the party himſelf, the party ſhall not have 3” 
time to do it during his life; ab if one grant land to L 8. 
To grant an adro- On condition that he ſhall grant an 'advowſon to Segen ntor 
wer best. RS 5 on condition that he ſhall grant a rent — 
0 | to the Brantor during his life, to be paid at Michaelmas and 
No 0 e 3 in theſe caſes: the grant of the advowſon muſt be 
befcre debe n. fall, and the grant of the rent muſt be 
before either of the days of payment come, and that without 
1 Kent elſe the condition is broken (2). And if the condi- e 
„5 LY n he that if I. S. do ſuch an act, that then the feoffes ſhall 
To pay money. 1 tem pounds to the! feoffor, dein that the feoffor Mall re- 
enter, and no time is ſet when the: fi coffee muſt pay this ten 
nds; in this caſe it ſeems the payment mult be as ſoon as 
ä the ſame act is done, and that without any requeſt at all. mw | 
6, Bagim And in caſe where the feoffee, Sc. or: a ſtranger, be to do 3 
55 8 and he alone is to do it, and it doth nothing concern the ee 
feoffor, Sc. us to go to Name, or the like, there the fene, 5 
c. or ſtranger n ſhall have time during his life to do the — — 
3 andi it canhot bei haſtened hy requeſt u. wy 
To make a leaſe. If Jands be granted, on bnd tian that the grantee. ſhall make c. fir 
ET, abr liek: other lands to thed grantor, the temaindet to fat — 
a ſtranger; in this caſe the feoffee ſhall haye all ethe time rf 
his life to do it, if he be not haſtened by requeſt. But if the 
condition be to make a gift in tail to a ſtranger, the remainder 
toi the feoffor; in h caſe . Ati: muſt be done in #50 convenient 
without requeſt. g n ne de Tf wt thor 
If the King "DR His . to infebff A. ud B. ſo as 
they y give the land again to the feoffor, and the heirs males of his 
body, and he make a feoffment accordingly; in this caſe it 
muſt be reconveyed before the _ of the feoffor, or elſe the 
| condition 18 broken. i 35151 ” CIT SENT Of 90 ot}; $i rent | 
To inſeoff If A. infeoff B. of black acre, on n condition that if infeoff Co. fuer 
. B. of white acre: A. ſhall re-enter ; in this caſe C. ſhall have 
time to do this e during his 1 if B. do Hot: haſten it by re- 
cut ee et, e + 99519 off mod n Sd. 
To get the good | If a leſſee grant his eſtate: to a x Rrkiinings on condition that Perk, sea. 
villof 7.8. the grantee do get the good will of the leſſor, and no time is 
ſet When he ſhall get his good will ; it ſeems in this caſe he 
ſhall have time to get his good will during the term, and that 
although he deny it at the f fr. yet if he grant it afterwards 
that this is ſufficient. 4 off ii 


When a time is ſet in 8 far aha a a money, or Lit, Feet, 
342. Co. ſu- 


2 + 1 0 


* 
. 8 


the doing of any other thing generally, neither agent nor pa- feln. 213. 


tient are bound to attend any other time. And if the thing be 
to be done on a day certain, but no hour of the day is ſet 


* P. I 3 down wherein the * ſame ſhall be done; in this caſe they muſt 
= 4 — — — — F — — ae ö ” — 8 8 5 4 


78 gee ingly Bac. Abr. Condition, pl. 26. 5. 284 50 21) NS | 
(32) If a man grant an advowſon, upon condition that the grantee ſhall regrant, the ſame to y grantor 


in tail, in this caſe if the church become void before the regrant,: or before any requeſt made by'the grantor, 
he may take advantage of the condition, becauſe the advowſon is is not in the ſame plight it Was at the time of 


LA the grant. Co. Lit. 222. b. Eg” | 5 ER 
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attend ſuch a diſtance of time before the ſun ſet, 
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de money at a place certain, dt "any time during life; in this 


| Co, fope In caſes where a place is ct down 'for the doing of the z. In reſpet of 


N Lit. 210. 


tion 60. 


2 5, 


convenient to do that work in, "And if the condition be to To pay money. 


MY; 


» by 1 9 q 


cale the money, may not be tete at any time iß the 
the abſence of him that ſhould” receive it; but he tak 1.  _ 
pay it mull give notice. to the other party before hand, at What 
time he will tender it, that the other may be ready to receive © 

it. Or if at any time the parties happen to meet at the place, 

a payment or tender then at that place is ſufficient (1). And Obligation. 


5 
2 


the ſame law is for the moſt part in conditions of obliga- £9 3 
211. 3. thing centained.in the condition, there it muſt always be done places. 
144. 146. at that place, unleſs by ſome agreement made between the par- 
0, Coodi- ties afterwards another place be appointed; otherwiſe the conn 
dition is not performed, and the parties are not bound to attended 
in any other place (3). But in caſes where there is no place 
ſet down for the doing of the thing contained in the condition, 
if the thing to be done be a corporal ſervice, as to pay money, 
or any ſuch like thing, the party that is to do it muſt at his 
peril ſeek out the perſon to whom it is to be done, if he be 
infra regnum Angliæ; but if he be not within the kingdom, 
he is not bound to ſeek him, and yet the condition is not | 
broken. And if the thing to be done be either local, 7. e. fuch o pay money. 
a thing as muſt be done in or at a place certain, as the mak- A 
ing of a feoffment of land, payment of rent, or the like; in 
this caſe, the thing muſt be done at that very place, and a ten- 
der of doing it in that place is a ſufficient performance of the 
condition: as for example, if a feoffment be made, on con- 
dition that the feoffee ſhall pay to the feoffor twenty pounds on 
Eaſter-day at Dale, and the feoffee tender the twenty pounds 
the ſame day at Sale; and albeit the feoffor be at Sale, and he 
tender the twenty pounds to his. perſon there the ſame. day, 
yet this is no performance of the condition. And if a feoff- 
ment be made in mortgage, on condition for the payment of 
money at a day, and no place is ſet for the payment thereof; 
in this caſe the mortgagor muſt ſeek the mortgagee and tender 
it to his perſon at his peril; and tender of the money upon the 
land mortgaged, is not a ſufficient performance of the condi- 


: N 4 


tion (4). And if a feoffment be made, on condition that the To is ſeoff 


f 


feoffee ſhall infeoff the feoffor of white acre in Dale; in this 


» 


— — 
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(1) See more fully as to the time of performance of a condition, Vin. 
(M. b.) Com. Dig. Condition, (G. 3.) Bac. Abr. Condition (P. 3). > 
(2) See the chapter ) . ĩͤ TITS VVV 
(3) Where a certain place is appointed for payment, the one party is not bound to pay nor the other to 
zecept payment in any other place. 1 Rol. Air. 444. . 
(4) The mortgagor in order to perform the condition, and make a ſufficient tender, muſt be attentive 
likewiſe to the time and manner of making his tender: as to the time, if the payment is mentioned to be 


1 
2 
X * 0 un 1 


ny \ 


Abr. Condition from (C. b.) to 


made on the day indefinitely, any convenient time before, the laſt inſtant of the day is the uttermoſt time ap- | 
pointed by law, Co. Lit. 202. a. See alſo Com. Dig. Condition (G. 8.) with reſpect to the manner of mak - - 
ing a legal and ſufficient tender of the mortgage money, if the condition be (as it uſually is) to pay lawful 
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money of Great Britain, that is to be underſtood money coined by the King's authority, or foreign coin by procla- : 


mation made current within the realm, Ca. Lit. 207. a. 5 Co. 114. b. and though it may be very inconveni- 


ent to a mortgagor to procure the whole ſum in caſh, yet he is to conſider that Bank notes are not ſtrictly a 


legal tender, unleſs offered to be turned into money. Eg. Ca. Abr. Mortgages (D.) pl. 9. Vin. Abr. Tender 

(B.) The mortgagor may bring the money in purſes or bags, without ſhewing or telling it; it being incum- 
bent on the mortgagee to put it out, and tell it. It alſo. behoves the mortgagee to inſpect the goodneſs of 
the money; for if there is any bad money in the bags, and the mortgagee accepts it, the mortgagor is not bound 


to change it. 5 Co. 115. Co. Lit. 208. a. See further in Vin. Ar. Tender (E). 
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| To ent 6e rfo the. conditi n. 
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oa (op .caſe the fe 08 the . at. it ED] be in ; Dal 1 
17427: 7 "eas 15 þ 4.45 and a tender of it there is ſufficient, to 
2 0 if the condition be, that the f- 
fee, ſhall in Faſter Term, next acknowledge ſatisfaction upon 4 
judgn ment in the Ki is Bench; this muſt be done there, 4 
cannot be 9 — elſewhere. 80 if a feaffment_ in fee be made 42 
of white acre, .rendriog. rent to the feoffor and his heirs, on 


py condition that if the rent be not paid, the feoffment to be void, 


*P. 137. and * no place i 18. ſet for the payment of it; in this caſe the 


4 1 


To pay ren. feoffee is not bound to tender His rent any where for the faving 


of the condition, but upon the land, and a tender there is 
þ _ ſufficient; And if a man make 2 feoffment in fee, without 
any reſervation of rent precedent in the deed, on condition 
that the feoffee and his heirs ſhall render a yearly rent of 
twenty ſhillings a year to the feoffor and his heirs, and if they 
fail, that the feoffor ſhall re-enter; in this caſe allo it ſeems. 


the payment or tender muſt. be upon the land. But if the ; 5 


condition be, that he ſhall render twenty ſhillings A year to a 
ſtranger, and his heirs ; this is no rent, nor in the nature of a 
rent, and therefore in this caſe the feoffee muſt tender it to 
| the perſon of the ſtranger where he can find him at the day, or 
eelſe he doth break the condition, and tender upon the ground 
„ is not ſufficient. But i in theſe caſes if the nature of the thing 
to be done be ſuch as will not admit of ſuch a carriage from 
place to place, to ſeek out the perſon of the feoffor, &c. there 
albeit the thing to be done be corporal or tranſient, and not a 
local thing, yet he that is to do it ſhall not be bound to ſeek 


To deliver wood or out the perſon. of the other; as for example, if an eſtate be 


8 made, on condition that the grantee ſhall deliver twenty quar- 


ters of wheat, or twenty loads of wood, to the grantor at ſuch a 
time, and no place is ſet for the doing thereof ; in this caſe the 
grantee is not bound to carry the ſame about to ſeek the feof- 
for or grantor, as he is bound to carry money; but before 
the day, the grantee is to know of the grantor where he will 


appoint to receive it, and there it muſt be tendred. And the 


Obligations like law is for the moſt part in conditions of obligations. 
A caveat. It is beſt therefore in all theſe caſes, and herein he that is 


1 cw of If a leaſe be 1 on ann chat the leſſee ſhall pay to per Jon. © 


other matters. the leſſor all ſuch ſums of money as the leſſor ſhall lay out in. na. 


to be the agent is to take care to have certainty of time and 
place ſet down in the condition for the doing of the thing that 
is to be done, and the more certain it is, the better it is for 
him (1 B 


To pay money. ſuch a buſineſs; in this caſe, the leſſor muſt firſt tender to the | 


To make an eftate, 


lane a note of the charges, before the leſſee is bound to pay; 
and until this be done, the condition cannot be broken. And 
after a note is given alſo, he ſhall have ſome reaſonable time 
to provide the money. And if he tender him a note of more 
than in truth he doth lay out, the leſſee, if he know it, may 

y fo much as is laid out, and he may refuſe to pay any more. 


eſtate of lands at the charges of B. in this caſe A. muſt do the 
firſt act, viz. notify to B. what aſſurance he will make, before. 
B. is bound t to tender the W 


—— 
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If lands be granted, upon condition that A. ſhall make an Co. 5 32 


— — 8 — — — 1 
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(1) See further as to the = pf of a ; condirida at a certain 1 in 1 . Condition (P. 4) Vin. 
r. Condition (U. b. ) Com. Dig. Condition (G. .) | ; 


If 


- of @lconDt 


: tans Us a -Hoffmpe-be/aaide,/ondviidi tion that de fettes hal 
Je L. give ſ6.much/houfold Ruff 16 the feoffor, .or-fo- much mongy; df, © 247 mad 
For it as it mall de rated at by tuno indifferent, perſons. to this: + P. 138. 
end th de choſen ; it ſtems in this caſe, the election of the 
two men mult be by the feoffee 1 but if the words be by two 
perſons to be indifferently choſen, then the election ſhall be by 
e word indifenent doth 80 
1 to the praiſing; not to the petſons. ee e Þ1 | i 
27 H. 8. 1. : I a ae be made of a Sound, On W that the To cleanſe ditches, | 
Colhirt's feolfee ſhall rake the ditches; in this caſe if the feoffee do it 
een. once, it is a ſufficient performance of the condition. And yet To dwell in . 
ifa man grant à houſe for life, on condition that the. 1 lefſea a 
ſhall dwell and be reſident, in the houſe during the ſaid _ 
in this caſe it is not: ſatficientithat he dwell in it once during 
CO but myſt 40 ſo all ww 1 or . Uh VERIO | 
5 roken. 
eck. Seet. If an annuity be granted of ten 8 rd annum 40-6: un, 5 
on condition, or till he be promoted to a benefice by the gran - 
tor, and it is not ſaid of 3 value the benefice ſhall be; in 
this caſe it ſhall 175 taken for a benefice of as great value, and To give goods. 
of as good an eſtate as the annuity is; otherwiſe the rantes 
8 * tefuſe it, and yet his annulty ſhall continue. | 
Perk, Se&t, a fooforent: be made, on condition that the. feoffee ſhall 
". giveall his goods / gue fuerint, or give all his pikes in his 
pond f gue fuerint; in this'\caſe the words ſhall be taken in 
the preſent tenſe, for the goods and pikes that are at the time 
of the grant. But if a feoffment be on condition that the 
feoffee ſhall give all his goods in London , que Fuerint, that 
did belong to J. S. in t is caſe the Ar ſhall be e in £ 
the preterperfe& tenſe.  '' | 
N If one make a leaſe of hs manor. 5 Dale e ie i. Not to diflurb the 
ea wood called Dale-wood 0 excepting all the woods, and under- leſſor in taking the 
KR ca: woods, growing in Dale wood, and all the great trees growing n 
elſewhere, and this is upon condition, that if the leſſee ſhall 
. diſturb the leſſor to cut and ſell the wood and underwood 
excepted, the leaſe to be void; in this caſe it ſeems the con- 


dition ſhall extend only to the wood and underwood in Da... 5 


200d, and not to the trees elſewhere: but if the words of the 
condition be [ſhall diſturb, &c. to cut, Sc. the wood and Wy 5 
der Nο on the premiſſes] en, nenn e. 
Dier 14. [f one grant land rendring rent at the feaſts of $, Michael To pay rent. | 
"em. 4 50 Lady day or within a month after, on condition that if it 
be behind after the feaſts and days limited by the ſpace of 
eight weeks, that the leaſe ſhall be void; in this caſe the 
eight weeks ſhall be accounted from the month which 18 % 
9 eight day after the feaſt. 
1 Hl. . 10 If the condition be madg in the copulative 50 PPT of. 4 
to: r. vers parts, every part mult be obſerved, or the condition wall 
| Pac, 92 not be performed (1). But when it is made in the disj unctive, 
* 337. is any part of it be obſerved it is a ſufficient performance of the 
ks - condition. And therefore if a feoffment be made, on condi- - 
tion to reinfeoff and pay * twenty pounds, and the feoffee do * Pe 139. 


 reinfeoff but not Pay the arne Totales 3 in ir caſe 8 
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C 1) 7 if ſuch EFT & copulate & is e RR ion V3 OS Be it - hall he es in the digunAive. 


Owen 52, As where the condition is, that he and his executors ſhalÞ do ſuch a thing, this is in the dijundiive, 
becauſe he cannot have an executor in his life time. Roll, Abr. 444+ ante 115. 
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1 To deliver houſhold 5 
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condition 
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„„ e 55 © condition en. But if rhe-.condition./be to. Trinſoai or 1 50 ok 
V Th pay ee 3 and the feoffer de one of them ; it ies a 
n performance of the condition (1). Apd when it is made in 
. and disjunctive both, it ſhall be taken in the dis- 
Junctiße only; as, if a leaſe for years be made to 4, and B. his 
wife, on condition that the ſaid A. and B. or any child between 
them (hall: ſo long live; this ſhall be taken in 5 ſenſe if the 
. huſband, wife, or child ſhall ſo long live ; ſo that the leaſe 
—O 14+ + ſhall/not be determined by the e of the huſband or wife 0 
alone (2). If there be two proviſoes in two ſeveral indentures £3 „ 
+ of conveyance of ſeveral manors to A. and B. that if C 
| for pay or tender twenty ſhillings to A. and B. or the heirs 
of A. that the conveyance mall be void, and A. die; in this 
caſe tender to B. is not ſufficient, and it muſt be made to thje 
ei er A. and it muſt be twenty ſhillings for Every prone: 


but otherwiſe it is of a collateral act. 

If the words of a condition be thus, that upon ſuch a con- ce. 3 6. 
tingent the party ſhall enter and retain the land until the thing e 
be done, &c. in this caſe, and by theſe words, the eſtate is . 
not determined; as it is by theſe — [that the eſtate ſhall be 
void, or that the grantor ſhall re- enter, or the like]. And 

in tes words there is a difference alſo to be obſerved; for if 
© the words be, that upon ſuch a contingent the eſtate ſhall 

| | ceaſe and be void, and it be a leaſe for years to which the con- 
dition is annexed, the eſtate is ih% facto void without entry, or 
claim, and can never be affirmed: afterwards ; but if the words 
of the cloſe of the condition be, that the feoffor, leſſor, Se. 
ſhall re- enter, without any other words, albeit it be in a leaſe 
for years, yet the leaſe is not void until he hath made an 
actual re- entry. But in both caſes if the eſtate to be avoided 
be an eſtate in fee, or for life, it is only voidable by the breach 
of the condition, and muſt be made void by entry, or claim; : 
and until this be done, the grantor can make no new eſtate of 
the land. But in the firſt caſe before, the party ſhall retain 
the land and take the profits of it in the nature of a pledge, 
until the thing be done agreed upon in the condition, and then 
the other party ſhall have the land again. See more in the 
next queſtions. And in obligation numb. 7. covenant numb, 6. 


9. When end how a The words of a condition may be performed, and not the co. 8. go. 
Lit Se. 


condition or limits- intent; and the intent may be performed, and not the words; TP 


3 1 M and then. for the moſt part a condition is performed when the 8. 354 
835 ; intent and meaning of it is obſerved. And therefore if a feoff- 2 *. *. 
be © bo dens Cn ment be made, on condition that the feoffee or his heirs ſhall 
the parties them. make an eſtate to the feoffor and his wife in tail before ſuch a 

ſelves, day, and before the day the huſband die, and then he make 


To make an eftate. an eſtate as near it as he may, vis. to the wife for life with- 
| out impeachment of waſte, and alter to the heirs of the body Co. ſuper. 
* P. 140. of the huſband; this is a good * performance of the condi- 27. 
tion. And if the condition be that the grantee ſhall make a 
feoffment of land; and he make a leaſe of 1 firſt, and 
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4 1) If 4. nies bin to pay to B. ten a or ſo much as = $. hall a ne, if 17 . 8. wal not 1 
any ſum to be paid, A. ſhall pay the ten pounds, Lutw. 694. What ſhall be deemed a condition dijunauve, 
how it ſhall be performed, and when the performance ſhall be excuſed, ſee in Com. Dig. Condition ou * 


(2) See W the caſe of Baldwin and Cocks, 1 Leon 74 Owen 52: 8. C. 
then 


5 
+; 


| Go ir pay ten pounds to the feoffee ſuch a day, that then the eſtate 


eforrane of 3 8 t e * 


5 N of Ar 6 1 


ands by a Gay, the feoffment to be void, 
"Tow toy, Jnr fc the day Goth commit treaſon and is'ex- 
_ _ *ented; and 10 eee e after, before the day, e 
heir is geſtored, and{he at the day doth pay the money; in this 
_ Cale this is a god performance, notwithſtanding there Was once 
a Giſsbility. 80 fs if heretofoge one had made a feoffment, 
on condition to reinfeoff by a day, and before the day the feof⸗ 
Jes had entre" into religion, and then had been dearraigned, 
ind at the day had made che feoffiment; "this Had been a oo 
e#rfoarn lance of the ieondit 5 e ee 621 15 5 1 
e Mg A enen be made, upon condition that If 1 
1 W the to the feoffor ten pounds ſuch a day 
Au Here ee and 6h him und he Heirs; Job that the en © condition. 
' Feoffor-ſhall re- enter; or if it be made on condition that the 
feoffee ſhall pay ten pounds to the feolfor ſuch a day; and 
© before the day the feoffee ſell the land; in this caſe tlie ſeller, . 
or the buyer eicher of dende render 0 money at the day 
45 and this Will be performance of the condition > for De 
| hat hath intereſt | 8 0h the land on the olle fide, or in the con- 
Aition as party or privy on the other fide, may tender and per- 
deorm che concfition to Taveithe eſtacte. 
Lit, Ser. If lands be mortgaged, or (Which is all one) A1 2 feäfmeft 
14 l, is made of bids Vn cunditicn chat f the mortgagot or feoffur 


H. 7. 24 


hall be void, and before che day the mortgage ror feoffor die; 
in this caſe the heir or /executor* of the Feoffor „the ordinary, 
— the gardian in chivalry or iſocage of the heir of the feoffor, or 
any other by either of their. commandment precedent, or affent 
e dust, may pay this money at the day, and payment or 
,.. tender of ie by either of them at the day i is a good performance 
12 ol the/ conditibn 0. 0 And D alſo it ens 15 the by Shed et 
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he "Feofite By and to whom 
, that then he money ſhall be pafd 
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(1) If ; a man is bound in i gion neo ood e poo 0 00 5. 2 . 5 hes a loaf for years 


and releaſe to him in fee; he has performed the condition, although e has Hat performed the words. 
Plot. 7. It is well performed, boca this in ſaw amounts to a releaſe, © Br. Abr. Condition pl. 158. 


(2) Beeauſe they repreſent the perſon of their toſtator, &. and have an intereſt in the land; and the feoffee 


has the ſame advantage if che payment; be made by the heir, & c, as if it were by the feoffor himſelf, Co. Lit. 209. 
but if the money is not paid at the day, hereby the condition is loſt, and the eſtate af the mortagee becomes 


abſolute at latu, the mort. 8 gor is allowed j in equity to redeem, on payment of the money- ue;and this is called his 


in a court of equity, until 


equity of redemption. * octrine of redemprion of eſtates in mortgage is very intereſting, and very extenſive, 
The reader will find 8 80 explanation of the nature of it, what perſons are intitled to it, after what length of 
time, and in What manner, in Bac. Abr. tit. Mortgage (E. * Com. Dig. Ch ancery [is A. 4.) Vin. Ar. 
Mortgage (Q.) The mortgagor ee pon non-payment, according to the condition, became irrelevant, except 
ſtatute of 7 Geo. 2 2. c. 20. That act recites, that in cj jectments by mortgagees 
for the recovery of the mortgage lands ad in actions on the bonds given by the Wort 1 to pay the mone 
courts of. law have nat potber t6 compel: mortgagers to accept the principal and iniere dus to them and cofts, or to he 


mortgages from proceeding ts judęment in ſuch aft ions, but morigagors muſt, have recourſe to; a\caurt of equity, in which 


caſe courts of equity. do. Hot relieve, | till the hearing of the cauſe: For remedy thereof it is enacted, that in 


action on bond for payment of mortgage money, or in ejeaments.i in any of the courts at We minſter, at ſeſſions 


in Wales, or in the counties palatine of Chefter; Luncuſter, or Durham, for the recovery of mortgaged lands, 
when there is no ſuit depending in equity for forecloſing thereof, If the perſon having right to redeem, and 


«who ſhall become defendant in ſuch action, ſhall, at any time pending ſuch action, pay ſuch mortgagee, or, 


in caſe of his refuſal, bring into court; all principal and intereſt due on the „ und all coſts, the 
monies paid to ſuch mortgagee," or brought into court, ſhall be in full diſcharge of the mortgage, and the 
court may compell ſuch mortgagee to re-convey' the mortgage lands, and deliver up all deeds relating to the 
title thereof. And it alſo enacts/that in all ſuits in equity for forecloſure, courts F equity, upon application 
made by the defendant having a right to redeem, and upon admiting plaintiffs rigbt, may at any time before 
the cauſe be brought to hearing, yoo 15 e e as wy n 12155 made 15 cal "_ Ar had 
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a deviſe of U 154 10 1 8. milieu to 1 9. W 1 ie. 
I. S. die, his heir or executor may pay the ety nds, and 
© this is a good: performance of the Send Zut 
15 caſes, if a rams; of his own: head. wathoot. Py ſueh com 
TE mandment or agreement, pay the ten pounds; this will be no 
35 — performa de of the condition. And yet perhaps if „ „ 
L _ , party that is to pay it be an ideot; the payment or tender by. | 3 NY 
any one in his behalf ſhall be a goad performance of the cu. 
dition (1). And if a feoffment be made, on condition that ;.. Para 
if the feoffor pay ten pounds to the feoffec, that the eſtate 337. 
hall: be void, and no time is ſet. for the payment of this 
money, and the feoffor die Sith any payment or tender 
made; in this caſe his heir can 101 . Mt and Jo: W 
„„ own the condition. Ma _ . 
e F. 141. 2 BIS n be; 7 on „ het if. "the: eu Co. 3 | 
g N | and, J. S. pay ten pounds ſuch a . the feoffment to be void, s —_ 
: | and the feoffor die before the day, and J. &. opp ben it 5 nw to _ 
is a good performance of os og {ONS Bae gn 
If a feoffment be made, on condition that the feoffor 9252 to Co. ae 
the feoffee or his heirs ten pounds ſuch a day, and before the t 
day, the feoffee doth grant the land away to 8 ; in this caſe e : 
the money may be paid to the feoffee himſelf, or if he be dead 15.5.9 
to his heirs, and this payment is a good performance of the . 
condition (2). And if the words of the condition be [that if 
he pay to the feoffee, his heirs or aſſigns, Ge. ] in this caſe, 
payment to either of them, is a good performance of the con- 5 
dition; ſo as if in this caſe the feoffee make a feoffment over, 
it is in the election of the firſt feoffor to pay the money to the 
firſt or ſecond feoffee, and if the firſt feoffee die, to pay it to 
his heir or the ſecond feoffee. But payment to an executor or 
adminiſtrator in this caſe is not a good performance. And yet 
i the words of the condition be, that if he pay to the feoffee 
ED. [without the words, heirs, executors, | Se.] ten pounds ſuch a 
day, in this caſe the payment may be made to the executor or 
adminiſtrator of the feoffee after his death, and ſuch a pay= _ 
ment is a ſufficient performance of the condition: and if the 
words of the condition be [that if the feoffor pay to the feof- 1 
„ fee, his heirs, executors or adminiſtrators, &c. in this caſe _ 
| 8 gt to either of them, is a good performance of the con- 
| dition. But payment to an aſſignee in this caſe is not good (3). 
And if the words be, that if he pay to the feoffee and his 
| heirs, Sc. in this caſe payment to his executors, or to his 
aſſigns is not a good performance of the condition. So that in 
all theſe caſes, it ſeems that, as to the perſon to whom pay- 
ment is to be made, the oat of the condition are preciſely 
* to be purſued. 1 
To tender money, If a feoffment be made; on condition that if the pr mit TY; 
ſhall tender twelve pence to the feoffee ſuch a day, the feoff- Py 
ment to be void, and afterwards the feoffee is diffeiſed of the 
| land, ad after the felt dach e che „ to e g 
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(i ) If the heir « an n Idiot of what age wm any man may make the tender for bim i in \reſpe& of his Abele 
diſability; and the law in this caſe is grounded upon charity and ſo. in like caſes. Ga. . 200. Do"! Vn, ae. | 


Condition (K. a.) pl. 10. 
(2) And in ſuch my the money ſhall not be paid to the executors. . | 5 Ce. 96. "I 


(3) If the words of the condition are, to pay the feoffte, his executors, or aſſigns, paw the feoffer 3 5 
ſons his executors, and dies, and adminiſtration is committed during their minority, the ſafeſt way is to pay the 


money to the executors or one of them, the ALIA being but a bailiff to them. 3 Leon, 103. 
beoſſee 
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5 a * feoffment of the manor 
in this caſe; this is a good performance of the condition. But 


Jition; this is no good perfor i 
ia feoffinent be made on condition that the feoffees or 


c e. a i 10 26 * petfortance of the condi. | 


bien, 1 ö ! * + i: 1. 2 Ft . | ; 16 ITE of 1 0 Fc} 7 1 1 n 


5 e be ils wot 160g men, on ese that they To reinſeof, 


* ſhall'rettifeolf"the" feoffor;” or make a leaſe to him by a d oO far 


. and before" the day one of them die and the ſurvivor doth  _ 
© reinfeoff or make the leaſe; this is a good performance __ 
the condition. And ſo alſo it ſeems the law ee 
_ feoffees' be Rving, for by his own acceptance it ſeems he hath 
e i th | condition, and” ſo cannot enter for ms 
| breach F BOOg. 6 BA.64-: 4.1 L & 

If a feoffment be made on con ition, that the feoffee all 


2 


ib the feoffor of the manor of Dale by ſuch a time, and | . 


before the time appointed the feoffee doth grant a rent charge 
out of the manor to a ſtranger, and then at the time appointed | 
ccording to the condition; *® P. 142. 


if in this caſe the Leffe before the time appointed grant 


away to a ſtranger twenty acres parcel of the manor, and then 


doth make a feoffment of the manor according to the con- 
dance of the condition. and 


leflees; in truſt, of fuch land ſhall grant an annuity. out of ie, 
and ſome of them only do grant changing: is is no f 


performance of the condition 
If there be 4 feoffment made, upon nden — 4 To "FO Is 


froffee ſhall make a leaſe of land to the feoffor for life, the re- 
mainder to I. S. in fee, and the feoffee make à leaſe to the 
feoffor for life, and after by another deed doth grant the 8 


|  verfiotito 7. 8. this is u god performance of che condition. 


Perk, Lect. 
$07, $03. 

21H, 6. 28. 
Dier 15. 


lands to th. 


Perk, Sect, 
312. 


If a feoffment be made, upon condition that the feoffee To purchaſe lands. 1 


mall purchaſe: lands or” tenements to th 
nds per annum, and he purchaſe a rent, common, or any 
ſuch like thing, to that value; this is a good performance of the 
conditien. But if in this caſe the feoffee and another Pure 
chaſe ſo much land together j joy, ; this is no good perfor- 
mance of the condition! So if the feoffee alone purchaſe 
value of twenty pounds per annum, and there is 
a rent iſſuing out of it which muſt be deducted; this is no good | 
performance. And yet in theſe caſes, if the ſtranger joint= 
tenant releaſe to the feoffee all his richt in the land, or tjge 
grantee of the rent releaſe to him the rent before the time of 


value of twenty 


| the performing of the condition, the condition is well per- 


1 in both caſes. Taritum® valet terra quantum vendi po- 
And if one make a feoffment in fee, on condition that if 


5 Ne ede purchaſe land to the value of twenty ſhillings, the 
feoffment ſhall be void, and after the feoffee diſſeiſe another 


man of land to that value; it is aid that by this the condi- 
tion is performed; Sed gquere. And if he recover ſo much 


land in Aale in an action; that this is no performance of the 
condition: Sed quere. For this ſeems to me a better Ferfor- Payment. 
__ mance of the condition than the form ert. 


If lands be granted, on condition to pay ee and the To pay money. 
money is tendred according to the condition, but either no body N | 
is ready to receive it, or it is refuſed; this is a good perfor- _ PE kt 
mance of the condition. And after a 'man hath once refuſed . 


the money ſo tendred to him according to the condition, he 
hath no remedy in law to recover it, een it be money lent 
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the 
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BS 


performance ff 
ing the thing be paſt, ag if one make 4 


being | 
| re the reſidue is paid aud a epted 3 this is agg 
performanee af eee + r jan hat 60 ger e 
escive at, age Hy, 

the money; this is a gui yh ) de ; | 
And id. in moſt caſes, ben by a « cond ee 9 
done one way, and 0 be done to the party to the .c 
bimſelf, and nat to a Amber and the goth, accept it 
way; this 48: good per 
non fit imiuria. But if the 9 gone, che to be done o «RS 


e 4 . he payment he, mage, part of i = E 
with counterfeit coin, and the party: Berth it and pub it MP4 tit, coins! 
chie ie gen passant 9nd. carne acer wee =. 
| do acepimt cogether,.gnd, he 8 % * cl be 5 maney-45.to)be 1d : 15 Barre 
dehted to the other, that bt. by 2 agreement i ©» 


30 


3 


1 


id. j or ſtatute — 


pt and take new. ſ 


the condition (4 5 Jalintt 


a ſtranger, and one that is no party to the condition, and; * be 
one in any other manner, and che accept thereof; this is no 
the condition And ſo alſo if the time of dor 
feoffgment to me, gn 


condition chat if he pay me ten pound, dach a day, Ale feof Pa . 


goth die, and after by agreement between his heir and me, | 


ment ſhall be void, Tal, he doth not pay me at the day, baut 


pay me the ten paunds, and I receive an accept it, and 


doth 

thereupon I ſuffer him to enter and hold the land; in this caſe | 
the condition is not performed, ut aq Wan Ofc ap bim and = 

ouſthim notwithſtanding. ie +: (494. 1 44} LEE; e 141 289 0 


If the mortgagor pay Abel money decomling to the condition, — 2 
and after the mortgagee deliver it to the mortgager as  his.;own 41 Elis. patch 


money, the condition is n ned, N the w mortgage. var fr Bars 


| charge ed notwithſtanding * FIT 1 {Wn 4 If A ti 5 R 1 FIR 


o : 
ſeoffor pay to the enecutors or adminiſtrators . of J. 3.386 287755 was 


pounds the ſeoffment ſhall he yoid, and J. S. die, and the ten 


pounds are paid to the executors of I. S. according to the on- 
dition, but it is coxinatſly done, i. e. there is a private agree- 
ment, that the feoffor ſhall: have all, or part of his money 
again; this payment in this eaſe, is no good performance of 


the condition: but that payment that muſt be a performanee of 


a condition in this caſe to fetch lands ws of the hands. of n 


heir, muſt be real, full and effectullwvll. 


To get the . \ If 4: leaſe be made, ON condition that the leſſee ſhall a 148 8. 17, 


42 will of J. oh 


8 


good will of I. S. and the leſſon doth come to J. S. firſt, and 

aſk his good will, and he deny it him, and after hen the 9 
leſke doth alk it, he doth; grant it him; in this caſe the cans © 
dition is performed. So if the condition be, that he:thall get 


bis goad- will by. fuch 2 day, and at the firſt being deſired he 


denied it, but afterwards and before the day he deth grant it. 


And yet af; no day be ſet, aud he deſire his good Will. and 1, * §. 


denieth it and afterwards,” hel dath get his good Wills, it Heems 


this is no performance of the condition. 


If there be two inge eee ages by the Perks Sect. 


| condition, both 1 den SEES Reed .the condition Will See before 
wile 85000 Dt: ta 100 002 03, $1436: e een, 


5 CE A, __C— 


pn 


#6 | 29111 ii ee 
(1) See ay Go Ce v. ie, Gro Blix. 8 3 1 15 708. pe. res „ 
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. Ir en thalle,” "on Tobaltton chat if the Color . | 
d J. S. * pay ten pounds at Michaelmas, the feoffment ſhall be * P. 144. | 
1” © yolth, nat helene the day the feoffor die, and J. S. pay the . When the aft is 0 
money ; this is a good performance. of the condition. | But if 3 Tas 5 
Gs 5 the 'feoffor 'be living, contra. RIS: Fog, 5 money. | 
Plow. 131+ If à feoffment de made, on chatten 163 nike an eſtate 3. When the act is 
++ to a ſtranger by a day, and before the day he die z 1n this caſe ſo be done 10 a 
Sg fa an ſtate be made as Hear the Fynditiog + as 8, Ay, be, it 2 ſuf⸗ nn = . 
Es Al Client, 5 
Co, ſapet © w A Keotfnent be müde 40 4. 5. on Pan that * + Tender, 
1 l. G 65, thall infeoff J. B. and his heirs; and J. 5, doth tender the 
hey 10 feoffment to I. B. and he doth. Tefuſe © to rake. it; this 3s no 
2 F. 4. 2. performance of. the condition 1 in this Ws... | 855 it by to be 


"FEY 90 done to the Teoffor iy contra. 


3 
ng, 


all 10, What & mall 


Co. ſuper be a breach of a 


WT 
1555 15 10 0 ir! by te the feof Wis a 1 Wee of Iy FD. to 17 2 To * _ © 
intent that he ſhall alien to I, S. Quando aliguid p obibetur eri eee ee 
Adirecio probibetur & per obliquum. And yet if t ihe feoffe in Not to allen. 
the caſe before alien to I. D. and * be oth. alien to 
this is no breach of the condition. the condition 8 
that the feoffee ſhall not infeoff I. S. 1 5 . die, and his heir 
enfeoff J. F. this is no breach of the condition. 
If a leaſe for years be made, on condition that the leſſee thatt 
not aſſign, or alien, the term, or the land, during his life, 
without the licence of the Ieflor, and the leſſee doth give it 
by his will without licence; this is a breach of the condition 
and forfeiture of the 1 | But if he make an executor of 
his will only, this is no breach. And if the condition be that 
the leſſee ſhall not alien, and he die, and his executor alien, Gl 
Per 3 Juni. this is no breach of the condition. And if the condition be 
| —_ R 3 that the leflce ſhall not alien but to his children, and the leſſee 
by will deviſe it to his executors; it ſeems this is a breach of 
the condition. So if he deviſe that A. his ſon ſhall have his 
term after his wife, and doth make A. his ſon his executor; = : - 
ſeems this is a. breach of the condition. But if he do not 
make A. his executor contra. And in caſes of deviſe, albeit 
the executors do not aſſent, yet the condition is broken, as in 
caſe where a reverſion is granted on condition that the grantee. 
hall not alien it, and he doth alien it, but no atturnment is 
bier 6. to this grant; yet it ſeems this * is a breach of the condition. * P. I 45: 
Wan. teafe for years be made, on condition that the leſſee 
or his aſſigns mall not alien, and the leſſee doth make his wife 
his executrix, and the doth take another uſband, and he 
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(1) See more amply by who” and to Slog a condition is to be performed, in the references in note 2 to 
page 131. See further Marks v. Marks, Str. 129. Vin. Abr. Congitions 0 K. a.) (L. a.) LIE 3 ai 
Oo | loth 
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Fa * it; it . this. is a 18 of 1 8 1 


forfeitute 'of the eſtate. But if a leaſe be made on con- 8 128 15 


i 1255 dition that tlie leſſee ſhall not alien without the licence of the : 
ed > and after the leſſor die, and the leſſee afſign, or the 
1 . leſſee die, and his executors, or adminiftrators, aſſign 35 05 | 


is no breach, of the condition in either of theſe caſes 53 fe 
ik leaſe be made, on condition that the leſſee ſhall 101 8 
the term during | his life, and he makes an executor, but doth. 
not deviſe it to Him ; Chis i is no breach of the condition, And Dier 192. | 
__ wala made, « on condition that the Iefſee his exec cutors or 
LY alligns ſhall not alien the term to any perſons without the 
licence of the leſſor, but to the wife, or one of the children, — 
the leſſee, and the leſſee * die, and his executors alien to one of 
the children of the leſſee, and he alien to a ſtranger without 
Hcence; this is no breach of the condition (2). And if one mu. 48. 21 
make a leaſe of a houſe and land, on condition that the leſſee duct “ 
ſhall not parcel out the land or any part of it from the houſe, . + 
and the leſſee doth grant all his term in the houſe and part of 
the land, and doth keep. the reſt, and after doth leaſe that part 
| alſo ; this i is a breach of the ANG. 3 
Not to ſuffer a wo- 1f a leaſe be made of a houſe, on condition that. the leſſee Co. 8. gz. 
che hoe. ſhall not ſuffer any. woman great with child to harbour 
. or lodge in the houſe fix days after notice given by the 
3 leſſor, and the leſſee do ſuffer any ſuch perſon after no- 
ttitrce given, albeit the leſſor conſent to it; yet the condi- 
tion is broken. But if the leflor do nolens wolens keep ſuch 
a woman there againſt the mind of the leſſee; 1 is no breach 
| of the condition. _ 
Not to do waſte, If a leaſe be made, on condition that if any waſte be done, 12 H. 4. 3. 
the leſſor ſhall re-enter; in this caſe if the houſe fall by a wag — 
tempeſt, this is no breach of the condition, for this is not 
waſte; but if it be uncovered by tempeſt, and the tenant hath a 
convenient time to repair it, and doth not, but doth ſuffer the 
timber to periſh for want of covering; this is a breach of the | 
condition, and the leſſor may enter and put out the leſſee. + And 3 
if a leaſe be made, on condition that the leſſee ſhall not do Jufice. 
waſte, and he ſuffer waſte to be made in decay of the houſes, 
Sc. it ſeems the condition is broken. Sed quere (3). 
Not to fell it to If a leaſe be made, on condition that if the leſſee be vie 13. 
lor tene n minded to ſell his eſtate the leſſor ſhall have the firſt offer 
lefſor refuſe it. 
thereof, giving as much as another will give; in this caſe if 
the leſſee doth not give notice when he is minded to ſell it, he 
Rt doth break the condition; but if when he is minded to ſell, 
* P. 146. he doth tell the leſſor of * his purpoſe, and what he is offered 
for it, and the leſſor doth either ſay he will not have it, or 
that he will not give ſo much for it, or doth not accept it, 


but doth delay, Sc. and then the leſſee doth ſell it to and- Liars, 
ther; this is no breach of the condition, neither is he bound p.. Ser. 
to wait upon him in this caſe. 3 
To make an eſtate. If a feoffment be made, on condition that the feoffee ſhall e 


make a feoffment in fee, gift in tail, leaſe for life, or . Lit. 206. 


* 
— — 


(1) And if the comiitien be not to alien the land, nor any part thereof, and the leſſee aliens part with the 
leſſor's aſſent, he may afterwards alien the reſidue without his aſſent; the whole condition being gone, for it 
cannot be divided, Roll. Abr. 471. See further Com, Dig. Condition ( Q). 

(2) In Dyer. 152. a. Brooke, Brown, and Dyer held that by the grant to one of the ſons, the reſtraint was 
not determined, and that the ſon could not grant over to a ſtranger without licence, but Stamford and Catline, 
contra, See further the caſe of Thornhill and Adams v. King and wife, Cro. Eliz. 757. | 

(3) See ante page 122, and note 3. thereto, p 

I O 


| Chap, 


of the 1 to the Feolfar, or to a ſttanger by a day; and 
before the day the feoffee doth. diſable himſelf to do it, wither 


Trin. 13 Jae. : 
Slade v. 
Tompſon. 


Co. 1. in 
Porter's 


caſe ” 


Perk. Sect, 
796. 
Co. 3, 90. 
See the pa- 
rable Mat. 
21 28. 


condition. As if a leaſe be made of a 
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by making ſome eſtate. of the ſame thing to ſome other perſon 
In tail, for life, years, in preſent or future, or for one year, 


by taking a wife whereby ſhe may be intitled to dower, 


or by ſuffering a recovery of the land, or by granting of any 


kent, common, or the like, ot by entring into any ſtatuſ dd, 
Se. or by ſuffering apy judgment to be had al bim, r 


by doing any other ſuch like act, whereh) he cannot convey 


the land according to the condition i in the ſame. plight, quality, 
and freedom it was in at the time of the conveyance made; in 
either of theſe caſes the condition is % facto broken. | And al- 
beit the land be afterwards. diſcharged, and the party again 
enabled before the day to perform the condition, yet this will 5 
not ſalve thie breach. And. ſo alſo it is of a limitation. But 
when the condition is to be performed on the part of tbe 
feoffor or grantor, there diſability before the time will not hurt, 
ſo as he be again, enabled at the time. And fo alſo it is when 
n "the. condition is to be performed on the part of the feoffee, 
and there is no certain day ſet for the performance of the thing, 
for in this caſe albeit he be once diſabled, yet if he be after- 


wards again enabled, and do it within the ane, that the-law 


doth give him to do it; in this caſe the condition is not brok- 
en. And ſo alſo it is, it; the feoffee be diſſeiſed, and, during 
the diſſeiſin, he do any ſuch act as before; in this caſe before 
. entry this is no breach of the condition, for till then the 


charg e doth not bind the land. And ſo likewiſe it is when 
the Aladility doth proceed from another cauſe, as where one 


doth make a feoffment, on condition that the feoffee ſhall re- 


infeoff before ſuch a day, and before the day the feoffor diſ- 


: ſeiſe the feoffee, and keep him out till the day be paſt ; or one 
doth make a feoffment, on condition the feoffee ſhall marry B. 
5 ſuch a day, and before the day the feoffor himſelf doth 


arry her, ſo that the feoffee cannot perform the condition; 
= theſe caſes. the condition is not broken. 


divers charitable uſes, and he die, his heir within age, by 
reaſon whereof the King hath the land during the minority 


in convenient time, and the feoffee doth not ſo, but doth 


make a leaſe to another; this is a double breach of the con- 
dition. And the ſame law is of a deviſe by will in this 


manner. | 


If one make an eſtate of lands (held in capite)/o1 on corlifion To employ the pro- 
that he to whom it is made, ſhall imploy the profits thereof to fits to charitable 


of the * heir, ſo that the profits cannot be employed; this is 1 p. 147. 
no breach of the condition. 
If one make a feoffment of "Fe! th on condition to al To reinfeoff. 


If a 888 be made, upon 1 that the; Gate: To . an eflate. 


ſhall make ſome eſtate to the feoffor, or ſome other, by a day, 
and the feoffee before the day, ſay to him to whom the eſtate is 
to be made, that he will never make the eſtate, and notwithſtand- 
ing he doth make the eſtate before the day according to the 


condition; in this caſe it is ſaid the condition is broken. Sed 


quere of this, for it ſeems if he really deny it before, and actually 
rform it at the day; that this is a geo ood. performance of the 
ouſe, on condition that 


the leflee ſhall not diſturb the Venue in the taking away of 3 
goods, 


To ſuffer one ene ds 6 ben d arty de ome. en En, 
| taks his goods, _ to fetch them, he leſſee doth only forbid. them; this in "this - 1 
caſe is no breach of the condition, and it was agreed = . 
.caſe that Words without ſome deed, as ſhutting the door 
_ againſt, them, forcible reſiſtance, or laying of hands, upon them 
or the like, are no breach ef ſuch a condition. And if a leaſe MERE: 
To ſuffer one to be made, on condition that the leſſor ſhall be Four times a c 
come into a houſe. year in the chouſe:demiſed, without being ouſted by the leſſee, 
and the lefiee, ſeeing him coming, doth thut the 8 or win 
.dows' againſt h m; Uno! ** 17 r to be no breach of 
| 5 this condition 
To pay -a yearly | © If a leaſe be dd © on Lenden Ant the 1e fall pay beer 33. 
rent or ſum. ly to the leſſor during the term ten pounds in this . 
e fail of payment once, the condition is broken, and eftate 
forfeit. 80 if one make a feoffment in fee of land, on cou 
dition to pay ten pounds yearly t. to 1. §. "if he fail” once the 


condition is broken 5 
Not to moleſt copy- If a Joes: be made of a manor in Which" are Keds copy- Penner ver | 
bolders, holders, on condition that the leflee ſhall not moleſt, VEX, or g7 & 2381, 
| IC. B. No 


put out any copyholder paying his duties and ſervices, in this per curum. 
caſe if the leſſee enter upon, and put out any one copyholder, 
this i is a breach of the condition. But if he enter vi & armis 
-UPON A copyholders tenements, and there beat bim only, or the 
5 Mare this is no breach of the condition. 
To piy rent. If there be a condition to pay rent, and the leſſee jor part er uf. 
5 of the land to other -undertenants, or let all the land to ano- e 
ther for part of the time, and he undertake? the rent ftil}, and 
fail of yment ; in this caſe the condition is broken, ad the 
eſtate forfeit. But if there be any covin and practice in the 
caſe, between the firſt leſſor, and the leflee, the undertenants 5 
1 perhaps have relief in equity (1 .. 
Not to diſturb, If one make a leaſe for years of land, and TOE alfo make co. 3. go. 
a feoffment in fee of the lands, on condition that if the leſſee 
4 p. 1 48. be # diſturbed in his term that he ſhall have the fee ſimple, 
and he is diſturbed by the feoffor or by his means; in this 
caſe the condition is broken, and the leſſee ſhall have the fee 
ſimple. But if the diſturbance be by a ſtranger, and not by 
the feoffor, or by his means, or conſent; this is no breach of 
I the condition. 
Not to be outlawed. If a leaſe be made, on enk tion that the leſſee ſhall not be Pr 2 Juſt- 
5 outlawed, and he is outlawed without proclamation ; it ſeems B. K. J“. 
this is no breach of the condition, becauſe the outhawry 1 is not 
ood. 9 
? If a condition poſſible at the time of creation, become after Lit. Sect, 
impoſſible in part by the act of God, and the party do not Ges, of 
perform that which is poſſible, the condition is broken (2). 
If a man make a leaſe for years on condition, and the leſſee co. 5. ge. 
doth not know of it, and after the leflor doth by wilt give the 
land to the leſſee * without condition, and the leſſee doth ſuch 


Ke, a 4 
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(1) Covins, frauds, and deceits, for which 8 is no . 9 Ss 0 be 2 of <9 dk 17 | 
cognizable · in equity; and matters of fraud were one of the chief branches to which the juriſdiction of chan- 
cery was originally confined. 4 Infi. 84. 1 Abr. Fraud (B). Equity will give relief, tho” it is agreed 
that no relief ſhall be prayed in _ Mod. 305.—See fully in what caſes relief may be had in equity. 
Com. Dig. Chancery (3 F.) Jin, Abr . Chancery (K. 2 Ath. 985 1 Vez, 95. 126. 387. 

(2) See Ante 1 30. note 2. 

V an 


Equity. 


CG "ani" as i TY 1 Sele ou in this dase the condition 
1 175 is not broken, forthe deut * notice of che conditioners 
5 he eat break it. 
oct. M If a den we de eee 2 on > ettedtsec we if the Tops rent, 
Stud, 35. : 
378.4-:7. rent be not paid within twenty days the leflor ſhall re- enter, 
and the rent is not paid; in this Ki the condition is broken, 
but the leſſor cannot enter until he hath made a legal demand. 
and if he die before he do it, his heir ſhall never take advan- 
| tage of that breach, but it is diſcharged for ever (1). pr 
Lit, Sect, © When an act is to be done in time convenient, or tit | 
Plow, o. and the party do it not by the time rern = laws: the . 
condition is broken. 
21 Fd. 3. . If one grant an annui cory hl imp & im AY To give advice, 
Ds 9 and the grantor require wo prong 2 refuſe ue neglect & 
| to give It 3 this is à breach of the 2 and a forfeiture of 
the eſtate. And if the deed be, that he ſhall go to ſuch a 
place to give counſel, and he require him to go thither, and he 
refuſe it, this is a forkbiture of the eſtate. But if he refuſe to 
go with him to another place, or give counſel to his adverſary, 
being not required: to give counſel to him, this is no breach of 
Lie Seat, the condition nor forfeiture of his annuity. And if one had 
3%: heretofore deviſed his land to be ſold by his executors, and to 
have been diſtributed for his ſoul, and the executors had not 
_ fold it in time convenient, or had taken the profits to _ | 
own: uſe; this had been a breach of the condition (2). „ 
more in the laſt foregoing diviſion, and in obligation 3 10; : 
covenant numb. 7. The ſame law is for the moſt part Weis Con- 
ditions of obligations. See obligation numb. 10. 
Ce.2.153, Every particular eſtate hath a condition in law annexed to it : + 11, When a condi. 
Li, 233. and therefore if tenant for life in dower, by the courtely, of dien in Jaw ſhall de 


ſaid to be broken , 


in tail after poſſibility of iſſue extinct, leſſee for years, tenant by or pot. 
ſtatute merchant, elegit, or the like, 0 any abſolute or con- Forfeiture, 
ditional eſtate of the Yards they hold, in fee ſimple, fee tail, or 

for life, and give livery of ſeiſin thereupon, or levy a fine Sur 
conuſance de droit, or ſuffer a recovery of the land, * or the *P_ x 49. 
like; this is a breach of the condition in law and a forfeiture " 

of their eſtate (3). Alſo if any ſuch tenant (except tenant in tail 

after poſſibility of iſſue extinct) (4) do waſte in the lands they 

do ſo hold; this is a breach 'of the condition in law, and a for- 

feiture of their eſtate in ſo much as the waſte is committed n 

But if an infant, or feme covert, that hath ſuch an eſtate, woman covert. 
ow make any ſuch IG, Tc. this is no een, of the con- 


Fe 
1 


1 


ah * 4 1 


(1) There is a material difference 1 a remedy by on 1 a \ remedy by 4: HAreſs, for the non- 
payment of rent. For where the remedy 1 is by way of re-entry for non-payment, there muſt be an aual demand 
made previous to the entry, otherwiſe it is tortious: becauſe a condition of re-entry is in derogation of the grant ; 
and the eſtate at law, being once defeated, is not to be reſtored by any ſubſequent payment; and it is preſumed, 
the tenant is reſident on the land, to pay the rent, and preſerve his eſtate; and therefore unleſs there be a demand 
made, and the tenant appears not to be on the land ready to pay his rent, the law will not allow the leſſor the 
benefit of re-entry to defeat the tenant's eſtate without a wilful default in him, which cannot appear without 


a demand hath aually been made upon the land. See further as to demand of rent, and i in What caſes neceſſary, 


Gilb. on rents 73. and Bac. Abr. Condition (O. 2.) 
(2) See further as to what will be deemed a breach of a condition i in deed, Ear. Air Condition (O.) Fin. 


br. (C. e.) Cem. Dig. Condition (M.) 


(3) The condition, annexed by law, being that they ſhall not attempt to create a greater eftate, than they | 


are themſelves intitled to. 2 Bl. Com. 153. Co. Lit. 215. 


| (4) For although by the poſlibility of iſſue being extinct and gone, he is "role oy in effeR, as to the duration 


of his eſtate, only tenant for life, yet, having by the original creation of his eſtate, an eſtate of inheritance, 
the nature of the eſtate is not changed by the Rey of iſſue being 8 but continues to Wa in it 
inherently an exemption from waſte. 
(5) See ante 122. 
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tion; and what not. 


co 


dicken in 1 And yet if ſuch a perſon do nde this us 

breach of the condition in law. And fo alſo if any ſuch per- 
bn be an officer, and do any thing which is a cauſe of forfei- 
ture in another; this will be a forfeiture in him or her alſo 

I any keeper of a park, without warrant, kill any deer, fell . 
or cut any wood, and convert it to his own uſe, pulldown 
the lodge, or any houſe within the park, uſed for hay for the 
deer, or the like; this is a breach of the condition in law. 

So alſo a keeper ſhall not look to the game, but the deer be 
| killed by bis Wefault, and damage come to the Lord; by this 

Alſo the condition is broken. But the not attending upon ſuch 
an office for two or three days, if the Lord have no FOR loſs 
| thereby, is not cauſe of forfeiture. 

Offices that are for the adminiſtration of juſtice, or of ek. Co fpr | 
| ſhip in any Court of Record, or concerning the King's treaſure, TN 
revenue, account, alnage, auditorſhip, Fe. have alſo conditions 
in law annexed to them; and therefore if ſuch officers ſhall 
ſell their offices or miſdemeun themſelves in their offices, by 
this the condition | in law may be broken, and e 955 forfeit 
them (1). 


12. Who may enter As no man may create or annex a condition to an eſtate but Lit. Sect, 


* 


boss condition he that doth create the eſtate itſelf, ſo neither can a man give be 8. 


broken; and what 
perſons ſhall take Or reſerve the power, title or benefit of re-entry and avoidance ;2 167 ” * 


750 „ ola of an eſtate upon the breach of a condition to any other but Sea 
1+. ror. to him, or them, or at leaſt to one of them that doth make the „„ 
eſtate, his or their heirs, executors and adminiſtrators, Fc. for r Dec. & Stu. 
ii is a rule of the common law, that none may take advan- 7 sr. 
. tage of a condition but parties and privies in right and repre- 30. af i 
. ſentation, as heirs, executors, &c. of natural perſons, and 4 her 
the ſucceſſors of politique perſons : and that neither privies ©? 
nor aſſignees in law, as Lords by eſcheat, nor in deed, as 
grantees of reverſions, nor privies in eſtate, as he to en a 
remainder is limited, ſhall take benefit of entry or re-entry by 
force of a condition (2). And therefore if a man had made a 
leaſe for a life reſerving rent, on condition that if the rent be 
behind, the leſſor, his heirs and aſſigns ſhall re-enter, and after 
had granted the reverſion to a ſtranger ; this grantee ſhould not 
by the common law have had benefit by this condition. But 
if the leſſor had died, his heir, or the gardian in chivalry or 
* P. 150. ſocage of ſuch an heir; if he had been an infant * and in ward, 
might have taken advantage by the condition. And if one had 
been poſſeſſed of a leaſe for years, and had granted- his term 
upon condition, and had died; his executors or adminiſtrators 
| might have had advantage of this condition. 

And at this day the law is ſtill the fame as touching privies Co ſuper 
in blood; for an heir ſhall take advantage of a condition, *. 
though no eſtate deſcend to him from the anceſtor (3). And 

therefore if one be ſeiſed of land of the part of his mother, 
and he make a feoffment in fee of it on condition, and die, 
and the condition is broken; in this caſe the heir of the part 
of the father ſhall enter; but as ſoon as he hath entred, the 


ts. od 


( i) See further as to he ſhall be deemed a "Wet of a condition in law, Com. Dig. Condition (S. ) 

(2) An entry by a ſtranger without authority is good, if it be aſſented to afterwards, and will ſupport an 
ejectment, if the aſſent be before the demiſe in the declaration. See the caſe of Fitchet v. Adams, Str. 1128. 

(3) Equity will relieve 8 an entry made by heir at 881. for the breach of a condition. Cha. Rep. 85. 


Underwood v. Swain, 


heir 


"Y 


. e conDition 


| heir of thy part of the mother hall enter upon him lt enjoy 


I 5 '_ the land, And if a man be ſeiſed of land in the right of his A 
VVuoife, and he make a feoffment in fee of it upon condition, 
and die; the heir of the huſband ſhall enter for the condition 


broken, but the wife ſhall have the land. And ſo alſo is the 
law as touching privies in right and repreſentation ; for execu- 


tors and adminiſtrators ſhall take advantage of a condition now 


as heretofore. And fo alſo ſhall'the ſucceflors of a Dean and 


\ Chapter, Biſhop, Arch-deacon, Parſon, Prebend, or any body 


politique or corporate, eccleſiaſtical or temporal; theſe ſhall 
take advantage of conditions as heretofore they did. So alfo 


the law is the fame as touching privies in law; for they ſhall 
no more take advantage of a condition now than heretofore. 


But as touching grantees of reverſions, and privies in eſtate, - 


- there is ſome alteration made of the law; for by a new law it is 
Stat. 328, provided, that all perſons which ſhall have any grant of the 


SONS” King of any reverſion, &c. of any lands, Cc. which apper- 


tained to monaſteries, Fc. as alſo all other perſons being 
grantees or aſſignees, &c. to or by any other perſon or per- 


ſons, and their heirs, executors; ſucceſſors and aſſigns, ſhall 


have like advantage againſt the feoffees, &c. by entry for non- 
payment of rent, or for doing waſte, or for other forfeiture, 
Fc. as the ſaid jeflors or grantors themſelves ought or might 
have had (1). 


: 23 And for the true underſtandin of the ſenſe of, this ſtatute 


plow. 27. and the. ancient common law further touching this point, 
1. Theſe diverſities muſt be obſerved to be Peg, before the 


ſtatute will take place ſtill. 


Co. 10, 366. I. Between a condition that doth a re- entry, and a 


F.N.B, 201: ——_— that doth 2½½ facto determine the eſtate without en- 


; for albeit a ſtranger might not take advantage of the firſt, 
wa 85 might take advantage of the laſt, by the common law. 
And therefore if a man at this day make a leaſe to another 


quouſque, or until J. S. come from Rome, or if a man make a 


leaſe to a woman quamdiu caſta vixerit, or if a man make a 
leaſe to a * widow i tamdiu in pura viduitate viveret, or if a 


man make a leaſe to another for one hundred years if he live 


ſo long, and then the leſſor doth grant the reverſion to a 


ſtranger ; in all theſe, and ſuch like caſes, the grantee of the 
reverſion may take adyantage of the limitation ; for after the 


eſtate i is ended by the limitation he may enter. 


Co. 3. 66g. 2. Between a condition annexed to a freehold, and a con- 
Co. foper dition annexed to a leaſe for years; for if before the ſtatute a 


Lit. 214. 


PE 


1 K. . 1. man had made a gift in tail, or leaſe for life, on condition 


; Plow. 136. 


the grantee of the reverſion could not by the common law 
have taken advantage of the condition; for it could not be 


void, or ceaſe, but by entry, which could not be transferred to 


another. But if a leaſe for years had been made on ſuch a 
condition; a grantee of the reverſion might by the common 


law have taken advantage of this condition, for the eſtate in 


Fes caſe was 1 the breach of the . 255 ns void, 


that if the donee, or leſſee, did not pay ten pounds by ſuch a 
day, the gift, or leaſe, ſhould be void, or ceaſe ; in this caſe 


— 


(1) fl more. angly what — 1 285 may b force of this ſtatute 1 32 H. 8. e. 1 8 take 5 of a 
condition broken, in Co. Lit. 215. Cro. Eli. 31 5 Co. 112. b. 2 Leon 33. Vin. Abr. Covenant (K. 3.) 
Com. 6: CARED 22 wg | 
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without entr g's But now: the grantee by be reverſion. 
have on 95 the condition in both theſe caſes ( I). 
3. Between a condition in deed, and a condition in 1 3 bor Co. 4 
by the common law not only the grantee of the reverſion, 
but alſo the Lord by eſcheat, may either of them have ads 
vantage of a condition in law for any breach in his own time. : 
2. Theſe reſolutions and judgements upon the ſtatute ak 3 
be marked. 1. That the ſtatute, is unn and the grantee Ce. f. 1. 
of the reverſion. of ev fry common perſon, as well as the King, ly 
may. take advantage of conditions: 2. That the ſtatute doth 
extend to grants made to the ſucceſſor of the King, as well as 
to the King, albeit he only be named in the ſtatute. 3. That 
he that comes to the reverſion by fine, feoffment, grant, limi- | 
tation of uſe, common recovery, or bargain and ſale, is web __ 
a grantee as is within the intendment of the ſtatute. 4. That | 
where the ſtatute doth ſpeak of feoffees, Cc. it doth not 
extend to gifts in tail ; and therefore if a gift in tail be upon 
| condition, and after the donor doth grant the reverſion; this 
: grantee ſhall never have any benefit of this condition. 5. That 
where the ſtatute doth ſpeak of grantees and aſſignees of the 
reverſion, hereby an aſſignee of part of the ſtate of the _ 
reverſion may take advantage of the condition; as if leſſee for 
life be, and the reverſion is granted for life, Ge. or if leſſee for 
years be, Sc. and the reverſion is granted for years, &c. in theſe 
caſes, the grantees of a reverſion ſhall have eee ve 


the conditions. 
+ So if a leflee for one hundred years make a leaſe for ten bg 


ew's 


years, rendring rent, with condition of re-entry, and the firſt ct jc: 
leflee doth afterwards grant his term and eſtate to J. S. in this 100. 14. 
* P. 152. Cale, I. S. * is ſuch a grantee, and aſſignee of the reverſion, as BR. 
ſhall take adyantage of the condition. 6. That as well mediate, : 
as immediate, grantees, 7. e. the grantees of grantees in inſinitum, co. 5. 112. 
are intended within this ſtatute. 7. That a grantee of part of 13 
the reverſion cannot take advantage of a condition by this ſta- Li. 2:4. 
ftute. And therefore if a leaſe be made of three acres, reſerv- 
ing rent, upon condition, and the reverſion is granted of two 
Preropative, of the three acres; in this caſe the rent ſhall be apportioned, 2 
gative. 
„„ but the condition is deſtroyed, except it be in the King's caſe. 

Apportionmens And yet a condition may be apportioned by the act of law, or 

by the wrong of the leſſee (2). As if a leaſe be made of two 

acres (the one of the nature of burrough Engliſh, and the 

other common law) upon condition, and the leſſor having iſſue 

two ſons, dieth, in this caſe, each of them ſhall enter for the 

condition broken. And if the leſſee upon condition make a 

| feoffment of part of the land; this doth not deſtroy the con- 

2 of revoca- dition. There is therefore herein a difference between a con- 

. dition that is compulſory, and a power of revocation that is 
voluntary: for he that hath ſuch a power may by his own act 
extinguiſh it in part, by levying a fine of part of the land or 

otherwiſe, and yet his power may remain for the reſidue as in 

the caſe of a limitation; but in the caſe of a condition 

he cannot do ſo. 8. Such grantees as ſhall have advantage 
by this ſtatute, muſt be compleat grantees; and therefore Go. 5 * 

grantees of reverſions by fine, or deed, muſt have atturnment Mn 

ere they can take advantage of the condition. And Jet if a 
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(1) See „ and turther Vin. Abr. Condition (N. d.) pl. 10. 
(2) See accordingly, Dyer 308. 
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5 3 be granted by fine to one that hath no Atte rnment, 
And be grant it to another that hath an atturnment; in this 
+ caſe the ſecond grantee ſhall take advantage of the condition. 
e albeit the firſt grantee ſhall not (i). And the leſſee muſt haye * 
notice of the grant of the reverſion, ere. he in reverſion can | | 
take any advantage of a condition. And therefore it is, that if 
the leflor bargain and ſell the land by deed indented and in- 
rolled (in which caſe there needs no atturnment); or if the 
leſſor make a feoffment of the land, and ſo ouſt the leſſee, and 
the leſſee re- enter (which is an atturnment in law); the gran- 
tee, or feoffee, in theſe caſes, cannot. take advantage. of any 
Condition, before he hath. given notice to the leſſee of this 
1 grant of the reverſion. 9. Such as come in merely by act of 
Fache . law, or paramount, as the Lord of a villain, the Lord by 
dera jan: eſcheat, the Lord that doth enter for mortmain, or the like, 
. cannot take advantage of a condition within this ſtatute. And 
hence it ſeems it is, that if leſſee for forty years make a leaſe | 
for thirty ſeven years on condition, and after ſurrender his 
eee.ſtate to his leſſor; that the ſurrendree ſhall not have advantage 
+ Co. foper of this condition. 10. ＋ Albeit the words of the ſtatute be 


Lit. 215. 

Dier 309- general, yet grantees and aſſignees ſhall not take benefit of 
uria | 

Leek's caſe. every forfeiture by force of a condition, nor yet of all condi- 


Jac. Go! B. tions, but only of ſuch as are inherent, * i. e. ſuch as are ei- P. 153. 


ther incident to the reverſion, as for payment of rent, or for 
the benefit of the ſtate, as for reſtraining of waſte, for cauſing 
of reparations, making of fences, ſkowring of ditches, preſerv- 
ing of woods, .and the like. And of conditions that are colla- 
teral ſuch grantees ſhall not take benefit. And therefore if 
the condition be for payment of a ſum of money in groſs, to 
reſtrain alienation, for the delivery of corn, wood, or the like, 
the grantee of the reverſion of the land ſhall not have advan- 

. tage of it by this ſtatute; for theſe remain as they were be- 8 
Per Juſtice fore the ſtatute, at the common law. 11. Such conditions as 5 
4492: are on the part of the leſſor, it ſeems. are not within this ſta- 

tute; and therefore if one make a leaſe for years, on condition 
that if the leſſor, his heirs or aſſigns, pay ten pounds to the 
leſſee at Lady-day, the leaſe to be void, and the leſſor doth 
grant the reverſion to a ſtranger before the day; it ſeems the 
. ſhall not take ae enn of thiss. but Mag. condition is 
en | | 
Doc. & St. If one aka a eats Tos years pr © Reg reli to 3 8 his | 73 
1 8 heirs, on condition that if it be not paid within fourteen days, 
| that he and his heirs ſhall re-enter, and the rent is behind, 
and the leſſor doth demand it, and then die; in this caſe the 
heir may enter. But if he die before demand, the heir cannot 
make a demand, and ſo take advantage of that breach of the 
condition, which was in the time of his anceſtor (2). 
perk, Sect, ,, If a man be poſſeſſed of land for twenty years in the right 
| of his wife, and he make a leaſe of it for ten years rendring 
rent, with condition of re-entry for default of payment, and 
after the huſband die; in this caſe, the wife ſhall have the 
r, ;but it ſeems ſhe ſhall. not take advantage of the condi- 
tion. | | » | | Cates ee 
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15 For the e of itturnment, foe ne 13. poſt —Atturnment i is rendered unneceſſary * the mar 
ſtatutes of 4 Ann. c. 16. § 9. and 11 8888 * 955 r | 
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. thing be, or be not done, that the. land Gall: remain to T. D. 35; Bier 
or that J. D.. ſhall enter; in this caſe J. D. ſhall never take . 
2 of this en. either by: che common . or 4 4 2 


| Where entry or ' Regularly . a man "alt toes I 5 4 JR 3s big Os, foper._ - 


Lit. 218. 


þ aim is needfull to if he may enter, he muſt enter, and when he cannot enter, he 237. 


avoid ſt 
3 a and muſt make a claim; for an eſtate of freehold or inheritance 


where 'a man oy will not ceaſe without entry or claim (1 63. And he that is to 


take advantage of 
eee e. have advantage by the condition, may wave his advantage if he 


entry, or claim; Will. And until ſuch entry OT claim made, the party that 


93 


and where not. ſhould enter can make no good eſtate of the thing to any other. 


But herein a difference is to be obſerved in the penning of 
a condition, between a leaſe for years, and a leaſe for life, 
or a greater eſtate : for if a leaſe for years be made, on condi- 

tion that upon ſuch a contingent the eſtate: ſhall ceaſe, or the 


leaſe ſhall be void; in this caſe when the thing doth happen, 
„ the leaſe is 25 ace void without entry or claim: But other- 
* P. 154. wiſe it is of a leaſe for life, albeit there be * the ſame words 


in the condition. And if one make a leaſe for years, on con- 
dition that if ſuch a thing be done, the leſſor ſhall re- enter; 
in this caſe an entry is needful to avoid the eſtate (2). 

If one make a feoffment in fee, gift in tail, or leaſe for life, 
on condition that upon ſuch a contingent the eſtate ſhall be 
void; in this caſe there muſt be an entry made, after the con- 
dition is broken, to avoid the eſtate. So if one bargain and ſell 
his land by deed indented and inrolled, with proviſo that if the 
bargainor pay, &c. then the eſtate ſhall ceaſe and be void, and 
he doth pay the money; in this cafe the eſtate is not reveſted 
in the bargainor, before an actual re-entry is made. And fo 
it is alſo if lands be deviſed to a man and his heirs, on condi- 
tion that if the deviſee do not pay twenty pounds at a day, his 
eſtate ſhall ceaſe and be void; in this caſe the eſtate is not void 
until an actual re-entry be made. And ſo alſo it is if a reverſion, 
remainder, advowſon, rent, common, or the like, be deviſed 
on ſuch a condition; in theſe caſes there muſt be a claim, 
before the eſtate will be determined. And therefore if a man 
grant ſuch a thing to another and his heirs, on condition that 
if the grantor pay twenty pounds on ſuch a day, the eſtate of 
the grantee ſhall ceaſe or be void, and the grantor doth pay 
the money according to the condition ; in this caſe the eſtate 
is not reveſted in the grantor before a claim made at the 
church in caſe of an advowſon, and in other caſes upon _ 

land. But in caſe where a man- cannot make an entry © 

claim, there the law will not compel him to it. And thets- 
fore if one grant land to another for five years, on condition 
that if he pay to the grantor within the two firſt years forty 
marks, that then he ſhall have the fee, otherwiſe but for term 
of five years, and livery of ſeiſin is made accordingly, and 
the grantee doth not pay thin money; in this an after oo 
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(1) Entry by a —— owner, is a notorious act of ownerſhip, >, equivalent to a  feodal inveſtiture by the 
lord, and gives the owner ſeiſin, and makes him compleat owner of the eſtate and capable of conveying it 
from himſelf, either by deſcent or purchaſe. See further, as to the nature and manner of making entry and 


claim, Co. Lit. 15. 254. b. 3 Bl. Com. 175, 4 vol. 147. | 
(2) No one can enter for a condition broken as bailiff to other, without the ſpecial command of him to 


whom he is bailiff. Mo. 52. 


* 


Ca cop ron 


OR te paſt; the freehold ſhall be in the übte dee 
5 2 br claim 5 for as this caſe is, he cannot enter, but he muſt 1 
| _ ouſt the leſſee of his term. 80 if I grant a rent charge out of es 
_ my land upo on condition; when the ohAtiton is broken, the 
rent is MR, and there needs no claim. 80 if a man make 185 
a feoffment of land to me in fee, on condition that I ſhall 
y him twenty pounds ſuch a day, Sc. and before the day 
" the land to him for years, rendring rent; and after, the 
condition is broken; in this caſe he may retain the land 
without entry or claim, and the rent is extinct. 80 if one 
covenant to ſtand ſeiſed to the uſe of himſelf for life, or other- 
wiſe, and then after to the uſe of others, with a proviſo of 
revocation, Cc. and after, he doth revoke it; in this caſe all 
ſtzce eſtates are reveſted in him without entry or claim, 3 792 
+ ens. It“ is generally true, that he that doth enter for a condition „ 
$40. Plow. broken, doth make the eſtate void ab initio, and that he ſhall dition broken ſhall | 
14 ll. 8. 17. be in of his firſt eſtate in the ſame courſe and manner as it was env hr prog _ | 
when he* departed with the poſſeſſion, and at the time of the when bot, And to 
making of the condition (1). And hence it is, that if there bo nas ang 
de any charge or incumbrance on the land, as if leſſee of pan“ be adjadged 
land upon condition grant a rent-charge out of the land, by bis recentry 10 
or enter into a ſtatute, or  recognifance, and the danüfde ne 8 N firſt 
have the land in execution, and this charge is after the con- ſotents nor. 99 
dition is made; in' this caſe, when the condition is broken, and * P. 15 5. 
the party doth re-enter, he ſhall by relation avoid the rent, 
ſtatute, and recogniſances, and hold the land freed from them = 
all. And if an eſtate be to paſs by way of increaſe, upon a 
condition; or a leaſe is to be made upon a condition prece- e 
dent; when the condition is performed, the party ſhall hold 
co. ſuper his eſtate free from all after charges and clogs. And if a man 
Berk. dg. enter for breach of a condition in law, he ſhall avoid all 
43 4 charges and acts done after that thing is done, which doth _ 
„ produce the forfeiture ; but he fhall not avoid any thing done 
before that time; for he muſt take the thing as he finds it: 
as if a houſe, or land, belong to an officer, in reſpect of his 
office, and he grant-a rent out of it for his life, and then he 
doth forfeit it; in this caſe the rent ſhall continue. And if 
leſſee for life of land grant a rent out of it, and then make a 
feoffment in fee of the land; in this caſe the rent ſhall con- 
tinue, and the leſſor cannot avoid. But if leſſee for life of | 
land make a feoffment in fee of it, and then grant a rent out 
of the land; in this caſe the leſſor ſhall avold it. And if 5 
leſſee grant a rent out of his land, and then do waſte, and the 
leſſor recover the land, he cannot avoid this rent, but ſha 
hold the land charged with it. But if the leſſee do waſte firfſ 
and then he grant a rent-charge to a 50% 8 out of the land, 
and after the leſſor recover the place waſted ; in this cafe he th . 
; ſhall hold the land diſcharged. And if leſſee for life make a 8 | 
leaſe for years, and after enter upon the leſſee for years, and 
make a feoffment in fee ; this ſhall not avoid" the feaſe for 
Jar: 4. 65, Fears And if a man make a leaſe for years, rendring rent, 
With clauſe of entry for nen payment, and the lee dot? 
make underfcdies of pay of this 119 770 anck after the rent! is „ 
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11 N it is true, that he that entereth for a condition broken ſhall be feiſed of his 7 line; but 


that faileth in many caſes: ſee the inſtances, in wu, Lit, 202: ©. See further in Com. 5 Lone (O. 6.) 
Vin. Abr. ene, N. ko: 


4 | unpaid 


*P, 156. 


condition that the feoffee ſhall deviſe the land to the feoffor for 


_ 


broken; in this caſe the heir of the huſband ſhall enter, and 


make a feoffment in fee on condition, and after doth enter 


_ fame courſe, for now his eſtate is ſubject to entry for forfei- 


him, as he might before And in ſome caſes the feoffor 
by his re-entry ſhall be in in his former eſtate, but not in 


new ſeiſin. If there be Lord and tenant, and the Lord diſ- 


caſe the ſeigniory is not revived. 


a feoffment in fee upon condition, the iſſue dieth, the condi- 


hath execution, and the feoffee on condition doth re-enter 


on condition, and entreth for the condition broken ; in this 


this caſe the cuſtom annexed to that land is gone. So if there 
be Lord and tenant by fealty and rent, and the Lord is in 


'his heirs, on condition, and the tenant doth atturn and payeth 


» a 1 — F, . 
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_ unpaid, _ the lefſor doth enter; in this caſe he Gall FOO all 


the land, and avoid all the under leaſes. But if there be any 


covinous practiſe in the caſe, the undertenants may have remedy in Co. 1. 4. 


equity. And if a leaſe be made for life, the remainder in tail, n 
condition ; in this caſe if the condition he broken, both the eſtates ©». foper 


t. 202, 


be avoided, Er fic de ſmilibur. But this general rule doth fail in re. 5a. 
divers particulars: as if a man be ſeiſed of land in the right of his 243: 85 


wife, and he maketh a feoffment in fee by deed indented, upon 
life, &c. and the huſband dieth, and then the condition is 


yet he ſhall not have the eſtate of the feoffor, for this doth. 
preſently after his entry vaniſh away. So if a tenant in ſpecial 
tail hath * ifſue, and his wife dieth, and tenant in tail maketh 


tion is broken, and then the feoffor. doth re- enter; in this 
caſe, he ſhall have but an eſtate for life, as tenant in tail after ! 
poſſibility of iſſue extin&.. So if a leſſee for life, or years, 


for the condition broken ; in this caſe he ſhall not be in the 


ture, though he be tenant for life ſill; So if a diſſeiſor be of 
certain land, and he die ſeiſed thereof, and his heir is in by 
deſcent, and the difſeiſee enter upon the heir, and infeoff a 
ſtranger upon condition, and the heir of the diſſeiſor doth enter 
upon the feoffee, and the diſſeiſee doth ſue a writ of entry ſur 
aiſſerin againſt the heir of the diſſeiſor, and doth recover and 


and after the condition is broken; in this caſe the feoffor is 
not in in the ſame caſe ; for now the diſſeiſor cannot enter upon 


reſpect of ſome collateral qualities: as if tenant by homage 
anceſtrel, make a feoffment of the land he doth fo hold, in fee, 


caſe it ſhall never be held in homage anceſtrel again. And ſo 
if a copyhold eſcheat be, and the Lord make a feoffment in 
fee upon condition, and entreth for the. condition broken; in 


ſeiſin of the rent, and granteth his ſeigniory to another and 


his rent to the grantee, and the condition is broken ; the Lord 
diſtraineth for his rent, and reſcous is made; in this caſe the 
former ſeifin ſhall not enable him to have an aſſiſe without 


ſeiſe the tenant of the tenancy, and thereof doth. enfeoff 2 
ſtranger on condition, and after the condition is broken, and 
the Lord enter, and the tenant doth enter 0 him; in this 


If tenant in tail make a e in fee, on dition, and 
dieth, and the iflue in tail within age doth enter for the con- 
dition broken; in this caſe he ſhall be in firſt as tenant in fee- 
fimple, and heir to his father, and then ſhall be preſently re- 
mitted ; 
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e 311 one 0 ces of, white: acre, and n acre, „ 
condition, &. and that he ſhall enter into black acre only; e 
ph 5 this caſe ne breach ol 0 nenn, * alt enten into 
that part only: W SIG: 2 a S158 hue 

li the words of a N "Kg that 52 1 a hk bo not 
 _ done, the feoffor or leſſor ſhall enter into the land, and take 
the profits thereof until the thing be done, or to the like 
effect; in this caſe * if the feoffor, or leſſor, enter upon the * P. 1 57. 
breach of the condition, he doth not avoid the eſtate, or get | 
3 thing by his entry, but the poſſeſſion only in the natute of 
a pledge, or a iſtreſs, until the thing be done; and if the . 
condition.) be for the payment of the rent, he ſhall hold the 
land until he be paid the rent. And if the words be [that 

the feoffor, Cc. ſhall enter and take the profits, until thereof he 

be ſatisfied, or until he be ſatisfied or paid the rent] in the firſt 

caſe as ſoon as he is paid, either by the receiving of the profits, | 
or payment of the rent behind, or both together; and in the 
laſt caſe-as ſoon as he is paid the rent by the: feoffee or leſſee, 

the feoffee or leſſee may . — again into the land (20 | 
| Co. fupr If a condition be poſſible in its creation, and after becomo 15: When and by 160 
| Arg. x Hl impoſſible by the act of God, the condition is diſcharged and what means a con- „„ 
z gone for ever, and the eſtate is abſolute (3). As if à feoff- cen hall be dif- 

| — be be made to me, on condition _ 1 ſhall reinfeoff puiſhed Fs ere 0 

the feoffor before a day, or on condition that I ſhall appear ſvſpended for a 
at Weſtminſter in the King's Bench ſuch: a day, or on condition ng Nb 7 1 
that I ſhall go to Paris about the affairs of the feoffor before God. | 

ſuch a day, and before the day appointed it doth happen that Condition 12 88 

I die; in all theſe caſes the condition is diſcharged. So. N 1 | 
tie condition of a feoffment be, that if the feoffor, or his 5 
heirs, pay ten pounds to the feoffee ſuch a day, and before | 
the day the — dieth without heir; in this caſe the con- 
dition is gone. And if the condition become angolnble in 
3 Pant only, then it is diſcharged for ſo much only (4). 5 
Perk. Sd. If there be Lord and tenant, and the tenant doth enfeoff 4 
24. firanger: on condition, and the feoffee die without heir, ſo 
that the tenancy eſcheat; in this caſe. the condition doth con- ä 1 . 
tinue, and the Lord muſt hold it ſubject to the condition. 5 
©. ſer Albeit a condition cannot be divided by the act of the par- 2, By the 20 of 
S ties, but it will be deſtroyed, yet it may the divided by the act lav. 
of law; and therefore if a leaſe for years be made of two acres . : 
of land (the one of the nature of Burrough Engliſh, and the ; 
other at the common law) on condition, and the leſſor having 
iſſue two ſons dieth ; in this caſe albeit the condition be divided, 
yet it is not gone, but doth continue ſtill, and each of them may 
enter for the condition broken. But if one that hath a condition 
knit unto his reverſion, grant part of his reverſion to a ſtranger; 
: the: wandition is aer ger in . e it and be cpp 
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60 Becabſe T7 have had his 8 FRY the feoffee,” and the 2 for the condition is his own 
at, Co. Lit. 202. b. Remitter is an operation of law, upon the meeting of an ancient right-remediable, 
and of a latter ſtate, in one perſon, where there is no folly in him, whereby the ancient right i is reſtored and ſet 
up again, and the new defeaſible eſtate cleared and vaniſhed away. Co. Lit. 347. b. For the doctrine of Re- 
mitter, ſee 3 Bl. Com. 19. 189. and fully in Com. Dig. and Vin. Abr. tit. Remitter. . 

(2) See further what act deſtroys a condition, Com. Dig. Condition (Q. 

(3) See accordingly Co, Lit. 206. a.— Roll. Abr. 449. 2 Leon. 155. 

(4) And if the condition conſiſts of two parts, one of which was pal at the time of making the Lg: | 
dition, 2 it is a 8 condition, and the other ought to be performed, Cro. Elia 780, 05 
| , + OR * 
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| the parties, a8 u way * the 40 of the 1 2 
15 or the wrong of the leſſee (1). _ 
z: By the aff he  A-condition may be. deſtroyed in this e of BY * 1 8 
TOW. > if one deviſe lands for life, with expreſs words of à con- Lo Lan- 
N 11101 „ and not Words of limitation, or words that may be Dier 309. 
ſo taken, the remainder over to a ſtranger ; in. this cafe thie 14. 263. 
ſtranger cannot enter, neither is the remainder: good, nor the 379: Ce. 10. 
Condition effectual. Or it may be diſcharged, by matter e 
P. 158. po facto: as in the niet following. If one make 4 
feäeoffment in fee of land, upon condition, and after, and before 
the condition broken, he doth make an abſolute feoffment, 
or levy a fine of all or part of the land, to the feotfee, or 
any other; by this the condition is gone and diſcharged for 
ever. And yet if one grant a rent out of his land, con- 
dition, and after make a feoffment of this land, this doth not 
2 the condition. Andlif a fine in this caſe be levied 
n purſuance of a former agreement; as if one by inden- 
wo bargain and ſell his land to another, and in the in- 
denture there is a covenant that all other aſſurances ſhall be 
to the uſe of the bargainee, according to the firſt agreement, 
and the bargain and ſale hath a condition annexed, that the bar- 
gainee ſhall make a feoffment of part of the land to the bar- 
gainor, and after the bargainor. doth levy a fine to the bar- 
gainee in corroboration of the firſt bargain: in this caſe the 
condition is not extinct, but ſaved by the original agreement. 
And if one make a feoffment in fee of land upon condition, 
and after, and before the condition broken, he doth make a 
leaſe for years only of the land, or part of it, to the feoffee . 
or any other; by this the condition is ſuſpended for that yak. . 88. 
time. And if the feoffor, after a feoffment made of land 163, Li. 
upon condition, enter upon all or part of the land, and Bro on 
be impleaded, and loſe it; by this the condition is gone for foper Lit. 
ever. And if he enter and hold the poſſeſſion only; by this 
the condition is ſuſpended during his poſſeſſion; and if he hold 
the poſſeſſion ſo long that the feoffee cannot perform he 727,244 
condition; the condition is diſcharged for ever. And if one 5 bet 
make a feoffment of land upon condition, and after, and before ©. _ 
1 condition broken, the feoffee doth make a feoffment of all rey 
or part of the land, to the feoffor; by this the condition is, 
gone for ever. And if the feoffee make a leaſe for life, or years 
only, of part of the land; by this the condition 18 ſuſpended 
for that time. But if the feoffee make a feoffment in fee, 
leaſe for life, or years to a ſtranger; this is no extinguiſhment ; 
nor ſuſpenſion of the condition. And if the condition be to 
pay money, or do any ſuch. collateral thing; if in this caſe the 
feoffee make a als to the ine this doth not 0 the 
Releaſe, condition. | 


If the feoffor, or -deffdry roland "R ao ede or  lefibe,” all Perk, Sect. 


823. Sn. 


conditions, or all demands in the land, or confirm the eſtate of 147. See 
the feoffee without condition, &c.. by cither of TRANG: means the gte and 


confirma- 


condition is deſtroyed and gone for ever.. - Lion, 


If one make a leaſe for life, or. years, of 8 on . Kr 
and after Fand the reverſion of 2 of * land; had the ag Lee 
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( ') See fully in what od the hd defend of a conditichs ſhall be excuſed he the AQ of + God, or he 
AQ of Law, Cum. Dig. Condition (L. 12.) Bac. Abr, Condition ( Q. Vin. Ar. Condition (G. c.) to (K. e.) 
1410 . Condition 
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1 igen is deſtroyed for ever, Abd if he — 1b 
| b part of it * by. 1 the cor ition is ſuſpen de. 
Perk. 76. itt K condition may be e uns „br ;fuſpended, habe: inve- | 
" marriage of the Parties to the condition; as if ar benffment 
be mage, hy woman, on onditzon to pay ten pounds, or on 
Condition to:iafeoft'* her by\a ga certain, and before che day 
der 8 5 do intetmarty, and the matriage doth continue until 
= day in chis caſe che condition is gone. And if the 
condition be to re- enter for not payment of, rent; the condition 
mall be ſuſpended, and no tent be paid during the covectureo | 
Re, oth A leaſe be made for years, an Condition” Aae the leſſet᷑ or 
74% Dier „ * m8 hall not alien Without the licence of the leſſur, and 
"FR the leffor licence the leflee alone to alien, or licenct him to 
Alien à part ofthe; land, or licence him td alien all the land 
ſor a time j or if the leaſe; he to thret on ſuch A condition and 
che leſſor licence one of them do alien; inal theſe-caſts)ithe 
23 5 - condition r Hog ton art n07 109m | 
| Perk a. 11 ane hid. enfeoffed me, arctic; Lhoultbpay him 
786% ten pounds at Eaſter, and before the time he bad entftd into 
religion, and made me his executor, and had not been dear- 
{ .,__raigned; in this caſe the condition had bern gone for duet. 
bet. b. If I be ſeiſed of land in fee, and take a wife, and ung 
*22 the marriage enfeoff a ſtranger on condition, and die, and the 
feoffee endow my wife of her third part; in this caſe the con- 
dition is not deſtroyed, and yet the third part is freed from the 
condition, but the reverſion of that third part is not freed from 
the condition. And if ſhe grant her eſtate again to the feoffee, 
the condition is revived. So if there be Lord and tenant, and 
the tenant make a feoffment in fee upon condition, and the 
feoffee is attainted of felony, &c. ſo that the tenancy doth. 
eſcheat; in this-caſe the condition 1 is not gone, but the 1 85 7955 
— ß ,, ,,, 3 
Co. 3.644 If a feoffment or 1. be made, rendring rent, on condi- 
a, Lit. tion for non-payment a re-entry, and the feoffor, or leſſor 
after the breach of the condition doth diſtrain, or bring an 
aſſiſe for the rent, or doth accept the rent at another day; 
hereby the condition is not deſtroyed, but it is diſcharged for 
that time; ſo that the feoffor, or leſſor, cannot take any ad- 
vantage of that breach: and if the act to be done by the con- 
dition be a collateral act, as not to alien, or the like, and the 
condition is broken, and the feoffor not having notice thereof, 
doth accept the rent; in this caſe alſo, and by this means, the 
condition is not diſcharged (1). 
lit. Sect, If one difleiſe the feoffee, or the W of the diſſeiſor, or any 4. By the. at 0 
847. other that hath lands by a juſt title, and thereof enfeoff a 8 „ 


— — — —ů— MOR” ASI 8 
- — ; ; S PIES. 3 X n 8 8 , 
2% ia . " gs ths "rn n ——__ N - — uote ers 1 8 1 > . . my 5 — 
1 XY r pts — n e eee - — — 9 - - . . x - IL ENT” - r 2 — oe 2 NY PICs ty 9 2 — e . 82 PIN. - > — — 
neo HL P 2 3 2 eee n a * 0752, 77 "6 4 . —_— CE 4 * 2 - 
: ' 3 LT a nag. : — — IL en Ea > os 1 OY ALY ES FORMING SPE ery EA RIA. ME eager ie, 7 7 SBA IT = * gp GE ; 
PS” 1 1 geg. i. A en. 8 = - : * 2 E 4 8 * ” ; 1 4 - "Rs = * 1 Z SA A P 1 
r 3 N * r 7% 3 W 5 n ter CT. 8 a 
N nt ane Jeet 5 8550 32 3 Rd 8 . P ED XI bot — CY err: e eee n | = — Ire fawoy - re . ou - 247 * - —_ Iv a —— 
: — . ͤ ͤ . ͤFöd— — . ̃²—w.... — Irs EEE Se al OT RP, . WALL Pee TIRES TYRA AF ITE NP PASSING ET 3 I SPL OT. HED S EI as : } | 
, CE en ice = = ed No ENT NR , 4 — 9 _ — ETPEIRIC . ro Ilth42 FR oe 4 n r OI Ne, 6 y * * 5 A Faeroe * k . P ” — , 
= ACIDS — — ho — 2. 2 2 — ith. FFF Ernnet la  r es a” Done Rb r * 7 * 4 —— 4125 5 Lads 


WWII e eee 
s toe Nw alike! 


. apr ſtranger on condition, and the land is lawfully recovered from 


him, by him that hath the title; hereby the condition is de- 
ſtroyed for ever. And if a difeifor make a feoffment in fee, 
on condition, and after the diſſeiſee doth enter upon the feoffee 
on condition; this doth extinguiſh the condition, But if 
the diſſeiſee releaſe to the feoffee on condition; this releaſe 
doth not diſcharge the condition. But if a diſfeiſor make a 
- leaſe for life, and the leſſee for life make a feoffment in fee on 


1 3 


* — 
— — — 


(1) See more 1 in z whit caſes . ſhall de diſcharged by the act of the parties, Bae, Abr. Con- 
dition (Q: 3.) Fin. Abr. Condition on d.) Com. Dig. Condition (L. 4). 
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the law 


Pow 5 deed in writing, ſealed and delivered, whereby either or 
one of the parties doth promiſe to the other, that N 
done already y or ſhall be done ae And he = 
makes the covenant Is: called the Feen 1 5 and he to 1 Covenantor. 
5 5 it is made, the covenantee. bs e | 
Temesof And this is either expreſs, or in deed, ie. when the CO 2. Quotn whe, 


the law, tit. & 


Covenant venant is expreſſed in the deed: as when A. by deed doth 


Co. 4. 80 


545 F. Na. Covenant with B. to ſerve him for a year, and B. doth cove- 
145-146. nant with A. to pay him ten pounds for his ſervice. Or it is 
2 üimplied, or in law, i. e. when the deed doth not expreſs it, 
but the law doth make and ſupply. it. As, when one doth 
make a leaſe for years by the words [demiſe or grant] without 
any expreſs coyenant for quiet enjoying; in this caſe the hy 
I intend and make ſuch a covenant. on the part of the leſſor, 25 
4 1 is, that the Jeflee ſhall-quictly hold 8 the thing 
de miſed againſt all perſons, at leaft Ro title under the leſſor, 
and at leaſt during the leflor's life, and (as ſome think) during 
the whole term; and hereupon an action of coyenant may be 
brought t him in the reverſion; ſo that if the heir that is 
in by deſcent, put out the termor of his father, the termor 
may have * this aftion againſt him (2). A covenant is alſo P. 161. 
either real, i. e. that whereby a man doth bind himſelf to Kt a 
real thing, As. lands or tenements ; as a covenant: to levy a 
land, in which: caſe the land itſelf is to be recovered; or when it ; 
doth ran in realty ſo with the land that he that hath the one, 


real coyenant. Or it is perſonal, i. e. when it dot run in the 


perſonalty, and not with the land, but ſome perſon in parti- 
"= ſhall have benefit by it, or be. charged with it: as Wen 
a man doth covenant to'do any perſonal thing, as build or rer 
pair a houſe, ſerve him, or the like (3). And theſe alſo are 
ſome of them faid to be inherent, 1. e. ſuch as are converſant + 
about the land; as that the thing demiſed ſhall be quietly en- 
joyed, ſhall be kept in reparations, ſhall not be aliened; or if 
1 = to be ſold, that the leflor {hall have the firſt refuſal ; to 
pay rent, not to cut down timber trees, or do waſte, to fence 
the coppices when they be new cut, to make further aſſurance, 
or the like. And ſome of them are ſaid to be collateral, i. e. 
that are converſant about a toms. collateral FROG that doth no- 
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ED, 1) Pe covenant is not a 7 nor 2 of e ail it 9 1 . 11 it is not 1 by 
a releaſe of all actions: and hen it is broken, the action is not fountad mere y upon the ſpecialty, as if it 
were a duty, but ſavours of treſpaſs; and therefore an accord is a good plea to it; and ends in damages. 
Aleyn 39.— See further as to the nature of a covenant, in Gilb. Law of Covenants, chap. 1. and 2 Bl. Com. 304. 
(2) Where the covenant is created by law, the covenantee cannot bring an action of covenant, if he be 
not ouſted by one, who has a title; but it is otherwiſe in caſe of an expreſs covenant. 2 Brotunl. 161. The 
diſtinction between implied covenants by operation of law, and rg covenants, i that expreſs covenants are 
taken more ſtrictly. per Ld. Mansfield. 3 Burr. 1639. 

(3) What ſhall be a real, and what a perſonal covenant, he Vin. Abr. (G. 2.) Bac. Abr. Covenant (E. ) 
Gon ee Covenant (A. 2.) Gilb, Law of Covenants 105, 
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VENAN 


Uilag at all, ot not 0 8 concern the thing oranded , „55 
as to pay a ſam of money in groſs, to build a houſe in other e 
man's ground, to make a feoffment or leaſe. of other land, to 
give other ſecurity, to perform the covenants, or to, pay the 
fent, or that the leſſor ſhall diſtrain for the rent in ſome other 
land than that which is demiſed, or the like; theſe are colla- 
teral covenants (1). There is allo a Covenant to ſtand ſeiſed of 
land to uſes, which is now become a Sew of e of | 
2 land; for Which read 4%er at large (2). DT be 
3. The uſe ande. The theft frequient uſe of a covenant is to bind a man to 5 e 5 OY 
peration ofit. {ſomething in futuro, and therefore it is for the moſt part 56 
5 e and if the covenantor do not perform it, the co- 77 3 
venantee may have thereupon for his relief an action, or writ of F. N. l. us. 
covenant, againſt the covenantor, ſo often as there is any | 
A writ cr aQtion of breach of the covenant (3). And this writ of covenant is 
covenant. Quid. therefore defined to be a writ lying where a man is bound by # 
a covenant in a deed, and hath broken it. And in this caſe © 
commonly the party darnhified "ſhall recover damages only for 
the breach: and if he have a judgement in an action brought 
for one breach, and after the covenantor doth break the cove- 
nant again; in this caſe he may bring a new action, and ſo for 
Uſe, every breach. But a covenant doth ſometimes alſo make a 
tranſmutation of a 1 and poſſeſſion of things, as in caſe 
55 of a covenant to ſtand ſeiſed of land to uſes, for which ſee 
Leaſe, Uſe. And in caſe where one doth covenant that another ſhall 
have a piece of land for five years; this is a good leaſe for five 
Contract. Fears, ber which ſee leaſe. And in caſe where one doth co- 
venant with another, that if he pay him ten pounds ſuch a 
day, he ſhall have all his cattle in Dale, or his leaſe for years 
* P. 162. he hath of the manor of * Dale; in this caſe it ſeems if he 
pay the money at the time he ſhall have the property of the 
goods, and of the leaſe for years. It is ſaid therefore that in 
ſome caſes upon the writ of covenant the party ſhall recover 
the land itſelf out of which he hath been ejected. 


A covenant may be in the affirmative, or in the negative 9) Plow. 
r * H. 


B 


\ 


4. What ſhall be 330, 


ſaid a good cove- And it may be executed, 7. e. that a thing is done already; 


nant in a deed, upon 1 
nich an action of CACCUTOLY' 7, e. that a thing ſhall be done hereafter 184 


covenant may be theſe are all good. But if it be of a thing preſent, as if I 


. apy 2 covenant that my horſe is yours; this is void. And theſe F. u. B. 
, eipect o 
ES making Covenants being made by a deed poll are as good and effectual, 55 A 


it, as when they are made by a deed indented, ſo as the party 8 
have the deed to ſhew ; for otherwiſe a common perſon cannot | 
have an action of covenant ; for it doth not lie upon a verbal 


agreement, neither can it be grounded without a writing, ex- b Lit, Bro, 


cept it be by a ſpecial cuſtom, as in London (5). And there C 45% 


needs not in this caſe formal and orderly words, as covenant, 3 
Ale lex 


promiſe, and the like, to make a covenant on which to ground 57. 15e. 
an action of covenant (6) ; for a Covenant may be had by * 25. 4 5 


— — 
6 — A... 


„* 


(1) As to l covenants, ſee 4 Burr. 2446.—2 Wi 152 27. | 

(2) See accordingly and further as to the different kinds of covenants, 1 2 354. 

(3) It is a general rule in eguity, that what is covenanted to be —_ is conſidered as actually done, 

Atk, 8 
. (4) 1 80 affirmati ve ad negative covenants, ſee Vin. Abr. Covenant (D. a. .) and 1 Wood 356. 

(5) Or by the cuſtom of any other place; tho? ſuch cuſtom ſhall be taken ſtrictly. 1 Leon 2. 

(6) Any words, which ſhew the parties concurrence to the performance of a future act, being effectual for 
that purpoſe. I Leon 324. 1 Ch. Ca. 294.— The word covenant is not neceſſary to make a covenant, 1 Roll. 
Abr. 518.—No particular technical words are requiſite towards making a COVenant, 1 Burr. 290. N 


3 other 


1 6055 EN 3 digs upon any * of an agreement in writ, in 
wut words ſoever it be ſet down, for any thing to be or not 5 
„ done, the party to or with whom the promiſe or agree- * 
meh is male may have this action upon the breach of the 5 
agreement (1). And therefore if theſe words be inſerted in a 
deed amongſt other covenants ¶ that the leſſee ſhall repair, pro- 
vided always that the leſſor ſhall allow timber; or that the 
leſfor ſhall ſkowre, ditches, provided always that the leſſor do 
8 carry away the earth;] theſe are good covenants on both ſides. 
« Ajit And if a leaſe be made of houſes by patent to I. S. for twenty 
= B,R. one years, and therein is inſerted” this clauſe [and that the ſaid 5 
e his aſſigns ſhall repair the houſes when they ſhall be 
— Cumber- fecayed;] this is a good covenant: And fo alſo it is where 
"" - theſe. or the like words be inſerted amongſt. other covenants 
land that the leſſee ſhall pay ten-ſhillings a year rent, or that 
the leſſee ſhall not alien ;|] theſe ſhall be faid to be covenants; 
i unleſs it be in ſuch caſes where there is ſome other means to 
Bro. Core- inforce the doing of the thing. As if in caſe of the rent there 
Ce. be a clauſe of diſtreſs, re-entry,/-or nomine pena. And in all 
caſes regularly where words that do begin the ſentence be con- 
ditional, and have the effect of a condition, and do give ano- 
ther remedy, there they ſhall not be conſtrued to make a - 
| . Covenant, as in the caſes of condition before. And yet if 
_ words of condition and words of covenant be coupled toge- 
ther in the ſame ſentence, [as provided always, and it is co- 
venanted, or the like ;] in ſuch caſes the words may be cons 
ſtrued to make a covenant and a condition both, _ wy | 
| . 1% If a man make a leaſe for life by indenture, and therein ard Leaſe, 
— *#'55 inſerted theſe words [it is provided that if the leſſee die within 1 
ſixty * years, that then his executors and aſſigns ſhall have * P. WA 
the land until the ſixty years be ended, to be accounted from 
the date of the indenture;] tis albeit it be not a l leaſe; 
yept it is a good covenant. _ 
Bro. coe- If a man make a leaſe for years, od warrant it to the leſſee, 5 
feent zo his heirs, and aſſigns, during the term; or he that hath right 
"7 to.the; land confirm the eſtate of the leſſee. for years with 
| warranty ; in theſe caſes, howbeit this be not a warranty, nor 
in the nature of a warranty, yet it ſhall be conſtrued a good 
covenant in law for the quiet enjoying of the thing. | 
Perk, Sect. If the Lord grant to his tenant, that he will not diſtrain 
% him in ſuch a part of his land for his rent; this ſhall be taken 
2 be a good covenant, by this word [grant] (2). „%%% 0g 
See Weft. A covenant to do any thing that for the Gibltance: and mat- 2. in reſpect of the 
2 3 ter of it is lawful, or not to do any thing that for the matter matter or ſubſtance 
wo. in of it is unlawful, is good: as if the grantor covenant that he 
208. 303 is ſeiſed or poſſeſſed of a good eſtate of and in the thing he 
Peri uf, doth, grant, and hath power to grant it. That the grantee 
253 C. ſhall quietly enjoy it. That it is and ſhall be free from in- 
renant . cumbrances. That he will make further aſſurance if need be. 
ee if the 9 be evidted, he ſhall Pay no rent. e 
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(1) And Gre N if by articler of amen it is s fail, Fa it is 1 a 55 ſhall be levied, this amounts 

to a covenant to leyy it. 2 Mod. gi. 

formal words of a covenant; but only a an agreement that ſuch things ſhall be done by the ports I Koll. 
Abr. 519. Gilb. Covenant 14. | 


(2) See more fully by what ee an expreſs covehant may be created, Vin. Ar. Covenant (C.) Bac. 


the 


Ar Covenant og: * "Gil, — of A727 


o alſo in an indenture of apprenticeſhip, there are not inſerted the 
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the grantee (hall pay rent. That he hall diſcharge all dues, - ö 
and ſaye and keep herwleſs the grantor.” That he ſhall nat a» 
ien the thing granted; or, if he do, that the | grantor all 

have the firſt refuſal thereof. That he ſhall not do waſte. 

That the {ball have houſeboot, and hayboot. That the grantor 

he ſhall pay and diſcharge all rents and payments iſſuing out of 

the land. That he ſhall not fell trees; or, if he do, that he 

| ſhall pay to the grantor ſo much in money for every tree. That 

if he fell any underwood, he ſhall fence it. That he ſhall 

make an eſtate of land. That be ſhall be quit of any ſuitt. 
ſervice, or payment. That he fhall give ſufficient ſecurity to 
J. S. for an hundred pounds he dath oe him; all theſe, and _ 
the like covenants, are good. And generally where a condi- Se Condi- 


7 tion Num, 7. 


tion for the matter of it is good, a chuenant comprehending 


7 


Againſt law. the ſame matter is good alſo. But if the matter required to oo r 
os be or not to be done by the covenant, be, far the fubſtance la, Numb. 
thereof, unlawful, then is the covenant void, and doth. nat 
bind: and therefore if one covenant to kill or rob a man, or 
the like; this covenant is void. So if one covenant that he 
will maintain another in his ſuits, or that he will not appear 
in inqueſts, or that he will break the peace, or that he will 
foreſtall corn, or the like; theſe: covenants are void. 80 if r 
bone be tenant in fee-ſimple of land, and he covenant that he i Bo: 
wall not alien it; this Covenant is void. 80 af "A Man be A 1 
tradeſman, and he covenant that he will not uſe or exerciſe his 
trade; this reſtraint, af it he abſolute and continual, is waid; 
f but if it be / mado only, as that he ſhall not uſe his trade at 
* P. 164. one time, or in one city or town only, * this ooνõ,jœunt may be 
3eood. So if a man be by covenant reſtrained to ſow the land 
which hath been uſed to be ſowed, and this be either abſalute- 
ly, or /ub mods, i. e. that if he ſow it he fhall pay thus much 
an acre for it; theſe covenants have been held to be void. Sed 
gucre how the law is now, for it ſeems the ſtatute of 39 Eliz. 
ch. 2. is diſcontinued (1). If A. owe money to B. and B. Hi. es je. 
owe money to C. and B. doth make a letter of atturney to C. walt, Su. 
to ſue A. at his own charge, and B. doth covenant with C. Pes. 
that he will not releaſe. the debt to A. in this caſe albeit this 
be maintenance in C. to ſue at his own charge, yet this is a 
good covenant, and not againſt law. 80 alſo if a Dean and Trin14Je. 
Chapter, or the like, covenant to renew a leaſe contrary to the ir cat. 
meaning of the ſtatute of 18 Eliz. ch, 11. it ſeems this is a 
Impoſſible. good covenant, And if the thing to be done by a covenant. be 27 4-3. 27. 
| in the nature of it impoſſible, the covenant is void. And * 
therefore it is, that if a man covenant to go to Rome in three 
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(1) This act was for the maintenance of huſbandry and tillage.“ It enacted, that all land converted from 
tillage to paſture ſince the 17 Nov. 1 Eliz. having been uſed for tillage twelve years before the converſion, 
ſhould be reſtored to tillage before the 1ſt of May 1599.— The act is not inſerted in Hawkins, Ruff bead or Picter- 
ing's edition of the ſtatutes, being marked to be expired, but it is contained in Rafte/'s,— The preamble is curious, 
and not unworthy attention.—lt recites that the firength and flouriſhing eſtate of this kingdom hath been always and is 
greatly upheld and advanced by the maintenance of the plough and tillage, being the accafion of the increaſe and multiplying 
of people, bath for ſervice in the wars, and in times of peace, being alſo a principal means that people are ſet an work, 
and thereby withdrawn from idleneſi, drunkenneſs, unlawful games, and all other lewd practices, and conditions of life ; 
that by the ſame means of tillage and huſbandry, the greater parts of the ſubjects are preſerved from extreme paverty, in 4 
competent eſtate of maintenance and means to live, and the wealth of the realm is kept 772 d, and adiftributed in many 
hands, where it is more ready to anſwer all neceſſary charges, 2 the ſervice of the realm; and that huſlandiy 7 
lage is a cauſe that the realm doth more fland upon itſelf, without depending upon foreign countries, either for bringing 
in of corn in time of ſcarcity, or for vent and utterance of our own commodities being in over great abundance. | 
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46 make 4 ſebffiheNtto his wife * this wells id 7 

mat covetiant t6/mike a out Mate of land to her im ſee m- 

ple "Gr ötherwiſt, or to find her maintenance, er te. give her o 

. be, — 1 theſe are good covenants; Aud general. 
A U ſai te the: tter being | 

| tram, Glihitſ0h1 reid berufe it is againit 


ffee, chat he all 6h 


5 bes IT 4 leffor Covenant with keis 
the bailiff of the leflor ; this is a good covenant : and yet it 
ems it doth Hot feſtrain the powe 

A ang © ow! to take theſe things without affigument. But if the Tefſec | 

3 1 40 covenant that He will not but any timber, or fuel, without. 

we dete, or withoat che aſſignment of the leſſor; "thre 19 4 
© good covenant and doth reſtrain Him; for in this aud ſich 
mie eas therule is, nolan & conventso uvincunt Egeln. nn 
Mich, a If an obligee covendnt with the obligor; that he Wil 4% 

E woe bim upon the obligation until Faſter following ; this is a 

== 4-covenatit, hut no releafe; or fuſpenſion of the dee. 
fus Aves : ＋ If there be Bord and tenant of three acres of land, inte 


poo ; and two oth rs, ind the Lord grant to the tenanit by Geed 
e "IP in not Aire in white acre for His rent of ſexvices; 


covenant, but Yoth not determine the ſeigniory. 
= man grant à mill within His manor, and covehant fc 
5 Ai wry heirs; that there ſniall be no other mill for op 
within the manor ; it ſeems this is a good covenant. a 
2 c. If one make 4 leaſe wherein are divers coychants to de pe 
eee e d Part 6 eſſee, and after the leſſee doth. 
Covenant, that if any of the covenants be broken, that the 
leſſor ſhall enter upon the land demiſe 4 hold it until the 


, «4 Condition WIR made che 
| law; there it os rough | 
ke the covenant yoid (x): Ae e © OS 
plowbaot, Gr. "by © the aſſignmemt 6 5 


r that the leſſee hath by the 


2 K 7 
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leſſee make him * amends for the nge done by ene Bteseh # P. 
book the covenant; it ſceims this is a oro ant and that the 
3 | or my take advantage t | ordingly. 
Plow. 307: f a man, feiſed of land in Nr, je ele: 75 Kain ed ert 


2 f . 8. to uſes, and no eftate-doth rife 5 . the covenant; yet this may 
kalen be good by of covenentz an give remedy to the cove- 
* _  nantee in an action f covenant. But 

| Tf the covenant be Fiche; as Where one doth covenant with 


| Yeſeend, rein : t-Vevert' fo 40 Toh and heir apparent, 4 
f e die dess UE kn. bod er e pa ar . di in his 
eaſe the covenantee may have à writ of coyenant, upon! the 


covenant. For if a ebzenunt be prefeirt, as that a man and 

his heirs ſhall from henceforth ſtand and be ſeiſed to ſuch and 

ſuch uſes, and the uſes will not ; ariſe. by the law in the caſe; . _ 

in this caſe no action of covenant-will lie upon this cov ẽ,⁰j t: 

for this action will nevet He upon any covenant; but 25 fla ths 
. 1 


ſuch a covenant, as is either" to do a thing hereafter, br 
ee is or a nden e sack not when 


"with this difference. 
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( 1) And U werffore 18 a man on his ES [ſettles lands 4 pit elif, een to . nten gel date 
4 for life, remainder to the heirs. of his. body on © hs wife to be ede „remainder to his own right heirs, and 
in the ſame deed covenants not to ſuffer a recovery ; ; that covenant oe "not, relfrain ich; for 4 e. 

by ſuffering a recovery veſt the land in himſelf in fee and _— will: for by the Ld." aller _ 
covenant does not bind the land ſo as to defeat the will or ae t che r N bind TIF e 
the ſettlor. 1 1 Te Vit. 1 10H "Collins v. Plummer / 037 thine 3 
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for a . n .doth covenant with B. that 
1 black horſe ſhall be for eyer gafter the horſe OL + B. ir is no. 
good covenant to give the horſe to B. or ton give him an actios 
of covenant for hin 1 e ue may keep him Kill: notwith- 
| ; ſtanding (x): 8 59 1 l ot og pelbp. Ion 70 2 4 5 | 
7 el 1518 mortgage -upan condition to nber pon payment * 
of an hundred pounds at a day, and the mortgagee doth-;cove- 
nant that he will not take the profits of the land until St * 8 
A payment; this is a good eee and the mortgagee therefore cat. 
may not meddle with the een until . 1 of P# men 
| come. „„ 1 io . 
5 What all be If one makes leaſe fe years. of land. by the aer emiſc Co. 4 fo. 
id a good coe or grant, | and there is not contained in 5 leaſe any expreſs 5 . K. 


tile's caſe, 


hich us he fi garment for the quiet enjoying of the land; in this caſe the bat „. 
covenant may be-law doth ſupply a covenant for the quiet enjoying of it againſt *: e 
had: . the leſſor, and all that come in under him by title, during the a, 
| term; and upon this the . his executors, adminiſtrators, 
or afligns, may have an action of; covenant if . be diſturbed _ 
(2). But where, there is an expreſs covenant in the deed for the ; 
PE quiet enjoying of the land, there the law will not make this 
Warranty. implied covenant. Expreſſum facit ceſſare tacitum. And there- 
fore herein this is not like to the caſe, where a man doth make 
a leaſe for life by the words of dedi & conceſi; or make a leaſe 
for life by other words reſerving rent; (in which caſes the law 
doth create a warranty againſt all men during the life of the 
leſſor); for if in theſe caſes there be an expreſs warranty in the 
deed, yet this doth not take away nor qualify the implied 
warranty; but the leſſee may make uſe of which of them he 


will, if he be ouſted or evicted * one that Hath, an elder 
tle (3). 6107 


Ws | 


4 p. 166. covenant 3 (being one part of a deed) i is 5 ſubject * Plow 22 


6. How a covenant 10 the general rules of expoſition of all parts of deeds in general, ler 
in deed or law ſhall 4 : I. To be always. taken moſt ſtrongly againſt the covenantor ag Apo 


k d ex- 
3 Dd hows = moſt in advantage; of the covenantee (4). 2. To be taken ac- 


it ſhall be perform- cording to the intent of the parties (5). 3. Ur res magis valeat, 
ed. Sc. 4. When no time is limited for the doing of the thing, it 


ſhall be done in reaſonable time, and the like (6). 

In caſes where the covenantees have, or are to figs Greral ©, 
"Intereſts or eſtates, there, When the covenant is made to and ng = 
with the covenantees, & cum quolibet eorum, aut. altero eorum; 1 49. 
in this caſe theſe words make the covenant. ſeveral : B85 if - 

one by indenture demiſe black acre to A. and white acre to B. 

and green acre to C. and covenant with them and either of 


thema: or. covenant xigh, ſhow "Rad. Fong of ene Ar «he is 


Joint and ſeveral, 


* — 4 n i * 
6 i OP | m4, 
* . 1 1 1 * FEE 1 * 4 1 1 + " 
4 * 8 ' 3 — 2 * * * 


— * * E a» 9» £4 5 * - 4 * 


* * 
— 


1) In arder to create a good covenant to ſtand ſeiſed to uc it is e yd that this © thier ſhould be 


| ** at the time of making the covenant; that the covenant ſhould be by deed, and not by parol ; that it 


ſhould contain apt words, and a manifeſt intent; and that it ſhould be made on ſufficient. conſideration, | 
otherwiſe no uſe will ariſe, See fully poſt, in the chapter on Uſes.— Cum. Dig. Covenant (G. Lok Wod 647. 


Vin. Ar. Uſes (B. a.) (Z. a.) 
(2) Accordingly Cre. Fac. 73. Dier 257. a. 2 Leon 104. See further as to action of covenant on the 


word demiſe. Gilb. Covenant 36. Shep. Law of Aſſur. 544. 


| ( ) See further as to covenants created by implication of law, and in whit caſes action of covenant may be 
ha 


7 Oi Vin. Abr. Covenant (G.) Com. Dig. Covenant (A. 4.) Garranty (A.)—Bac. Abr. Covenant (B.) 
As if A. covenants with B. that if B. marries his daughter he will pay him 20/. per Annum, withaut 


f 4 
F PM for how long, F et it ſhall be for the life of B. ang” not for one 3 Tos 1 Lev. 102. See further 
Bac. Ar. Covenant (. 5 5 pane 


(5) See accordingly Boer Raym. 46 OK 636 8 PI 
W Sede with ain to the eee, e or to. ynonimous, or x other 1 


dee Com. Dig. Covenant D. * n. Abr. Covenant (L. 4). 
3 


lawful 


" Lats er of als theſe acne: 3 in os wy covenant: is 
ſeveral : : but if he demiſe to them the three acres together, 


and covenant in this manner; the covenant is joint and not . 


eral... And if A. and B. do covenant jointly, and ſeyerally: 


in this caſe the covenant may be joint, or ſeveral, and the | 


covenantors may be ſued either the one rot or the other, at | 


the election of the covenantee (17. 


50 he ſhall quietly enjoy it without the let of any perſon What 
ſoever, or without the let of any perſon whatſoever claiming. 
Mich. 7 Jac. by or under the leſſor; in both theſe caſes the covenant ſhall, 
* be taken to extend to ſuch perſons as have title, or claim ſome. 


* 


eſtate under the leſſor: for if in the firſt caſe any perſon that 


hath no title, and in the ſecond caſe any perſon, that | ſhall 


| cm under another, and bath title, or that- ſhall. claim under 
leſſor, claim, or enter, or otherwiſe diſturb the leſſee; * 
ora. Bo. this is held to be no breach of the covenant. Sed puere of 


DS. firſt caſe; for herein ſome conceiye a difference between a 


ra covenant in deed, and a covenant in law.: and that howloever 


23cr. the covenant in law is extended only. to evictions by title, 


yet that the covertant in deed ſhall be extended further. 5 And 
therefore that if A. make a leaſe for years to B. and doth cove- 
nant that B. ſhall quietly enjoy it during the term without 
the interruption of any perſon or perſons; ; that if a ſtranger in 
this caſe that hath no right doth interrupt B. that he may have 


an ion of covenant: as when ſuch a promiſe is "OF, Woe! an 


action of the caſe will lie upon it (2). . SG 
Cura jer· And if the leſſor covenant with his . chat 1 5 PL not 
ES. done any act to prejudice the leaſe, but that the leſſee all 


Mick 40 enjoy it againſt. all perſons ; in this caſe, theſe. words [againſt | 


41 Fl. B. R. a 


but in ſuch an act (3). 
co.5.77- The covenant in law upon the words, demiſe or grant, alſo 
de., d for # the quiet enjoying of the thing demiſed, is general 


vr237- againſt. all perſons that have title during the term, and exten- 


all perſons] ſhall refer to the firſt, and be limited and refftain- 
ed to any acts done by bia, and no be foal], ihe. layed , 


. 


deth to oy heir after the death of the leſſor, as againſt 


himſelf only, and ſhall charge the executors. or CRE ee ; 


for any diſturbance in the lite. of the covenantor, but not for 


any diſturbance afterwards he that doth ſue therefore upon 


this covenant, muſt ſhew that he Was moleſted or evitec 1 by 


% 5 


one that had an elder title. 
co. 5.78. If one doth covenant to enter into TRIP pe the quiet en 
5 joying of land, and doth not ſay what bond; in this caſe i 


p 
Th 7 


ſhall. be taken to be a bond of fo, much. as the land to; be . | 


Fits, Core. ys warranty in a leaſe for years ſhall be | tal en for 4 covenant 


nant 21. e 


before. 1 uiet enjoying. 


3:0: 4:0. If onę covenant — 288. 60 acquit Ber 1 all charges 


" iſſuing o out of, the Wang. e Gor, * d the Want alt _ 


—— n 4 Fs ASE FER 


* 1 — 1 5 * pop Ty 18 #2 5 yt 1 7 


** 


* 


e %. If one make a leaſe of land to 33 2 Ka coyenant thae r For quiet ee 


To free from in- 
eumbrances and 


(1) Words, Jes never 2 2 ;oing ſhall — 9 5 alt] el they W a \ diſtind fub; & matter to work 
upon; per Holt Ch. J. 3 Ch. Rep. 126. See: fully as to joint and ſeyeral covenants, 22 357. Gilbert 


Covenant 99. Bac. Abr. Covenant (D. ) and the caſe of Ens v. Donnithorne, 2 Burr. 1190. 


(2) As to covenants for quiet enjoyment ſee Po: —alſo Vaugb. 118. : 328. a. 0 187. Vim. 2 


Condition (U. a.) pl. 6. 7. Covenant (Z.) 


(3) For the conſtruction of the words in a covenant notwith/l uding en e dune ty ah. exvmantr, 4e. | See. 


Vin. Air. Covenant (T. ) Cro. Joc 233+ P rotor v. 
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reif Y "Wet ea 2 5 Rave ended N his 485 elk -y + 
to reite, commons, and ſuch like things,” Whetewith the Hind | 
Te make aſſurances | II A. covenaiit ich 8. to W__ Tek Avant 07 much fut ; 
of and. + "ther affurance of land as the Counſel Farned in the Lav of WS. 
ſhalt adyife; in this cafe albeit B. be learned in the law 1 4 9 de 
ſelf, yet he may not deviſe this affurance, but ſome other 
| Larned in the law muſt adviſe, otherwiſe 4. i not bound 00 
5 make + 4+ Fae: ORE OT afar 
And if A. covenant lt . is digs ſuch 40 tance of lan- en gig 44. 
by a day, as B. or his heirs ſhall devife; in this cafe B. er his 22 
heirs mult firſt deviſe the affurance, before A. is bound to do 
any thing. And therefore if one fell land for money, an . 
vendee doth covenant to make back to the vendor and his — 85 Et” 
| heirs, ſuch affarance of the land *s the counſel of the vendor | I» 
ſhall devife, within one year, provided that if the yetide 
default in the affurance, then if he do not pay twenty ron 
to the vendor, that then the vendee ſhall ffand ſeifed to the 
ufe of hitn and His Reirs; and the vendor tebdet to aſſurance, 
and the twenty pounds is not Paid; in this cafe the land is in the 
vendee freed from the covenant, And therefore in theſe and 
ſuch like caſes, where a man is to make fiith affurance, as A: 
or his heirs, or their counfel ſhall deviſe 3 A. or his heirs 
muſt take care that in time they have ance reaſonab 
drawh and ready to be ſealed, and to tender it to him Gar is to 
feal it, for until then there can be no breach of covenant. 9 
if A. be bound to make a feoffment, leaſe, or other aſſurance 
of land to B. by a day; in this caſe B. need not to 
or tender the affurance, for A. at his peril muſt do it, other- 
wiſe he doth break his covenant. * And yet if in this caſe B. aTrin. 20 
25 get the aſſurance drawn, and tender it to H. it ſeems A. is Ae: 
ound to ſeal it, or “ otherwiſe he doth break his covenant. seite. 
+ And if the cafe be ſo that A. is bound to make ſuch aſſu- + Co. 5. a6 
rance to B. by a day, at the coſts of B. in this cafe . muſt” 
do the firſt act, viz. notify to B. What manner of affurance 
he will make, that he may know what money to tender; and 
when the money is tendred, A. muſt fee that he do make the 
aſſurance accordingly at his peril; and if he fail in either of 
theſe, the covenant is broken, 8 
If A. be bound to make fuch Ufurahes" o B. af by doe chin. Ce ia; 
ſel learned of B. u 1 requeſt made ſhall be deviſed; in this 
cafe it is ſufficient if the advice be given to B. and chat he do ; 
make it known to 4. and it is not needful it be given to 14. 
immediately. And if A. covenant with B. to make ſuch er 
aſſurance to B. as J. S. ſhall deviſe, and J. S. doth deviſe © 
$ reaſonable deed of bargain and fate, and he tender it to A. to 
"ſeal; in this cafe H. is bound to ſeal it preſently, and he thall 
not have time to adviſe with his counſel upon the deed; but if 
be be illiterate and cannot read the deed; he may refuſe and 
13 to feal it until he can FE: forme boy to read it, which wy 
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1 55 As, to covenants to take fuch 8 as 9 ſhall Avis; 46 be arknce u an. 4 fir 
further aſſurance, ſee 80 in Vin. Ar. Covenant . } (8. * I Widkr. Gilb, ere og 226. 


0G Jac. 251. 
muſt 


1 


co 


.. muſt do as ſoon; . can. And if one be bound by code . 
: 52 nant to make an aſſurance , upon requeſt :- the covenantee muſt 
- requeſt, and tender an aſſurance alſo, and he 'muſt tender ſuch „„ 1 
a ond alſo as is reaſonable, otherwiſe: the covenant wil ppt £0 
broken by the refuſal or negle& to do it: as if one be.bound 
to make a feoffment to A. upon requeſt; in this caſe A. muſt 
"wa a naked deed of feoffment drawn without | Warranty or 
covenants, and tender it. And if the covenant be to make 
ſuch a leaſe as the former; in this caſe the ſecond leaſe muſt 
not differ Fun. the, mars ack and ** it My ht Po is not 


= " Ws one covenant to levy. a "Rim at the att aſiſes for this N 
Je denk. teen years ertunc; this ſhall. be taken from the time of the Cv 


| fine levied; and not from the time of the covenant. 
r. 2 If one ms and fell land to me by deed indented; 300 
befote th e.inrolment of the deed I do covenant with J. S. to 
convey all the land whereof I am ſeiſed, and ts do this before . 
ſuch a day, and before the day the deed is inrolled; in this 
_ caſe, my coyenant ſhall-not extend to thiy land N 25 ane: 
> this bargain and falle. | 
bu 5j. If A. covenant with B. that in 1 of a marriage 
betwetd the ſon of A. and ſiſter of B. that he, at the coſts of 
His ſon, and by his ſufficient deed, will before Eaſter day aſſure 
land to his 255 and B. doth covenant that if A. do perform 
this, then he will make him a general releaſe; in 99 caſe, 
albeit i A. be ready, if the ſon do not tender the aſſurance, 
9 the ae is not made, B. is not Sound: to mike oy” 15 5 
Cz: by Of £4 151 des r ö 
Fiz. c- If one covenant to 1555 ab le a bebe! in the gane, or as To repdir "the 
IM Ks plight, as it was at the time of the making of the leaſe; houſe. 5 


in chis caſe the ordinary and natural decay of it is no breach of . 


the covenant; but the covenantor is hereby bound to do * P. 169. 
bis beſt to keep it in the ſame plight, ng therefore to Nen 5 
;colertd,i Me J. 


„If the words of a covenant be (chat ae. leſſen ſhall. 9 For the having of 


thorns by the aſſignment of the leſſor, and neceſſary fuel alſo ;] bouſeboot. e. 
it ſeems by this, that there e be an alien ent of the Tod as 
well as of the thorns 
bier 29, 20. If the leſſor covenant with his 15 that: he thall — 1 
5 Cs hedgeboot by aſſignment of the bailiff of the leſſor; in 
this caſe and by this, the leſſee is not reſtrained from that 
liberty that the law. doth give him, and therefore that he may 
take without aſſignment: but if the words be negative, that he 
hall not take without aſſignment, or that 40 alk Nabe * 
alignment, and not otherwiſe, contra (2). ä 
Tn. 21h. If A. doth covenant with B. that whereas: : a arise, in dic Ts convey lands of 
nel La tended to be ſolemnized between A. and C. the daughter; of B. de value of, &c. 
at or before the fourteenth day of Auguſt next, and Whereas. FO WTR OP 
the ſaid B. hath paid to the ſaid A. a thouſand. pou „„ 
portion, &c. the ſaid A. in conſideration thereof, doth cove- 
nant with B. that he, within one year of the day of the mar- 
Triage, will fuer nds of the ele on Four: hundre pojnde . 


— 3 — ** 2 
een —— — — — * * * ** — * — — 


(1) See accordingly and further, in Gilb. eee 149. 3 more ae how covenants to repair ſhall be 
_ expounded, poſt.—Alſo Finch Rep. 86. Lant v. Norris, 1 Burr. 8 1 Wi . Rap. pt. 18.7%: 
(2). 822 accordingly Sherewod v. Nenner s f Caſe, 1 Leon. 2 TT Pp | PT | 
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that day, yet the covenant muſt be p 
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That thel ecke tall If one make a leafe for years of 4 manor, and covenant hot ne \ 


mall be good; in this caſe, it ſeems this covenant ſhall not be 


his eſtate will bear, 


mind, and if he do not anſwer him preſently, he may ſell it to 
whom he will: and if the covenant be further, that the leflor . 


ſhall give as much as another will, the leſſee muſt tell him. 

| what another doth: offer him, and aſk him whether he will 

give ſo much, and if he refuſe, or do. not ee. it preſently, 

the leſſee may ſell to whom he will. ö 8 
To do one thing ſor If one Covenant to ſerve me a yeat, 2 5 1 covenant: to pay Co. . 
PO bim ten pounds for it; in this caſe albeit he do not ſerve me, ono : 


yet I muſt Pay him hi ten ies But if I covenant with M7 7 
he ſerve me a year, contra, for i * e 


this caſe I am not bound to pay him the money unleſs he ſerve 


him to pay him ten Pounds 


me a year. 80 if one covenant to make new pales ſo as he 
may have the old, in this caſe it ſeems he is not bound to 


make the new pales unleſs he may have the old pales. 80 if 


one covenant to pay money for ſervice, counſel, or the like, or 
covenant to marry one's daughter, or make an eſtate, an 


procal covenants; in all theſe caſes, if the cauſe, or con- 
dition, be not obſeryed, the covenant ſhall not be perforined. 


e 19s leflee pay him ten pounds within the ten years that he ſhall 
have the fee fimple, and the leſſee ſurrender his eſtate within 
the time; in this caſe, if the leſſee pay the money, the leſſor is 
bound to make the fee ſimple to him.” But if the words of 
the covenant be, that if he pay him ten pounds within the 
term, he ſhall have the fee, and the leflee ſurrender his term, 

alk nd then pay the ten pounds; in this cafe the leſſor is not 

. bound to make the fee py; 1p it wh: not * . 


ts; f — 


Hd, ahd his aſſigns by a day, and before the day 7. S. die; 
this caſe it muſt be done to his affigns if he before the Wy 


name any aſſignee, and if he. do not, it muſt be done to his 
executor or. adminiſtrator which is an ne in . — See 
more in condition numb. 8. obligation, 7. | 


_ covenant is penned conditionally, and * ſo as one thing is the N 
cauſe of another, and it is not ſet down by mutual and reci- 


taken to A the leite ee make! elites 1 a en time — 755 
5 That if ir the lee If the leſſee coverant! PER, 'ohis leflir; 55 if . le Fi bn. | 
fell, the lelfor ſhall minded to ſell his eſtate, the leflor ſhall have the firſt refuſal ; 


Yor We TM in this caſe when the leſſee is minded to: fell, he need do no 
| more but + age the leſſor with his purpoſe, and know his 


That the leſſee ſhall If one make a leaks fe for ten years, and covenant that if the Co, 1. 14. 


Aſignes. If one covenant to do a thing to L. 8. or G his aſßgns, or in 27H, 8,9, 


7. When a cove- If one be ſeiſed of land in fee, or poſſeſſed of: a term fx Dier 1 
nant in deed or lau years, and he doth alien it, and ſuppoſing he hath a good eſtate, “56. 


ſhaly be ſaid to b 
broken : and whe he doth covenant that He is lawfully ſeiſed or - poſſeſſed, or 


not: and how. that he hath a good eftate, or that he is able to make ſuch an 
| alienation, &c. and in Te Keck not, but ſome other hath 


an eſtate in Le before; in this cafe the EEE pane 3 


1 Pg + Pn Wy 4 1 1 © IS 104 2 PI { 


—_ 5 1 5 * 
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(1 ) As to covenants to convey lands of ſuch a value; or that 1 are, or wall be, of ſuch a —.— ; ſee 
fully in 1 Ld, Roym. 365. Cre. El. 43. 1 Rel. Abr. 429. and the caſe of Langton v. North, 2 Chant. Rep 


140. 


ſoon 


EN M $ 


1 * ir 13 I 
ges och as K is male (1). And if 1 bargain 104 ray wa; e 


cih * 


LY He teed indented, to B. and before” the 'decd is inrolled, I grant ae te 
WY. the ſame land to C. and covenant that I am ſeiſed of A good 

__ - _ Uſtateof it in fee; and er the” el  inrolled ; in [ON "eaſe 

the Covenant is broken (2). 3 


1 


rn” it without the let of any perſon whatſoever, and A. himſelf, or ing · 


338.8. 55 any other perſon that hath any title to the” land by or under 
A Lene him, as if he make a leaſe of it, or grant a rent oùt of it to 
1 another, or any other perſon that hath any title to the land, 
20 N I albeit it be not by or under A. as if A. were a difleifor, and 
the difitiſce do enter or diſturb B. in all theſe caſes the cove- 
nant is broken (3). And ſs alſo is the law deemed to be by 
ſome in caſe of covenant. in deed for quiet enjoying, where a 
42 ſtranger or one that hath no title to the land doth enter or 
Aiſturb B. But otherwiſe it is in caſe of covenant in law for 


auiet enjoying; for in this caſe if a ſtranger that hath no title 


Mich. 8 Jac" If A. let land to B. an code hi he that quietly. edi For quiet enjoy. 


bf the covenant in law. And in all cafes where any perſon 1 
hath title, the covenant is not broken until ſome 7: or or 
other actual diſturbance. be made by him upon his title. 35 
20 Jac, Bro. I a man make a leaſe of land, and after make a Kocfnent | [9 
7 of * the ſame land, and the feoifte doth diſturb the leflee; in * P. 171. 
_ this caſe it hath been faid this is © breach of the covenant for : 


e quiet enjoying. "Sed 918 
km. 2292. Ia man oblaſt nd to kim 175 Ya wife a his beit i in 


Bader ver- fee, and chen make a leaſe for years of it to I. S. and covenarit oY 
bree. for him, his executors and affighs, that the leſſee; His executors 
and affigns, ſhall quietly held and enjoy the premiſſes without 

the let of the leſſor, his heirs or aſſigns, or any other perſon by 


or through his or their means, title or procurement, and after 


dran this cafe and by this means the covenant is broken (4). And 
ſo it is alſo, if A. purchaſe land of B. to have and to hold to 
A. for life: the remainder to C. the ſon of A. in tail, and 
after A, doth make a leaſe of . this Jand to D. for years, and 

doth covenant for the quiet enjoying as in the laſt caſe, and 

then he dieth, and then C. doth ouſt the leſſee; in — 

bier 42. this was held to be no breach of the covenant. So: likewiſe. if 
ee: A. be ſeifed of white acre in fee, and take to wife B. and then 


Fitz, Cont 2 
nant 6, 26. make a Teaſe of it to C. with ſuck a covenant as 1 . ** 5 


mother of, FA. recover  dower and "out the lee, contre. | 80 


— > # £5 #7 38 


4 c , wee * 74 2 F * * 
R MEFS x» » Sug Pr ap EY 8 5 7 Nene e N 8 : * * oy " * * * : 8 * 


convey; if one of the women is 457 age, it is a breach, for ſhe hath not the voter to convey according to 
the covenant, Naſb v. Abbton, 8 ir T. Jones 195. 

(2) See more fully as to covenant that grantor 1 is ſeiſed in fe, ere. Fin Air. ore Covenant (Y.) Parols (D.) 
pl. 4: Cro. Fac 369. 3 Tev. 46. 

(3) Leſſor covenanted that leſſee peying the cone: rand N the covena ns . quietly enjoy, The 
breach aſſigned. was a diſturbance by the. leſſor, who pleaded that till ſuch a time the . plaintiff did quietly 
enjoy, but then he cut down wood, which was contrary to his covenant, and then, and ket before, defendant 


Judgment was given for the plaintiff that the covenant was not conditional. e Bietntaſs, * Med. 35. 
See further in page 163. before. 
(4) For ſhe elaims by or ny of che + baron, and the is | therefore within the covenant, Gre. + Fas 657. 
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to the land doth enter or diſturb the leſſer, this is no breach — — 
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the leer doth die, and his wife doth enter and diſturb; in 
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6 And if two men We 0 oe their wives l covenant chat they 1 Heir wives hang good right i - 


entered, and ſo by plaintiffs: not performing his covenant; the defendants covenant ceaſes to oblige him; 
whereunto plaintiff demurred.—The queſtion was whether the defendants covenant was conditional or not? 
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5 ang » reg 1 beleyÞ 4 6 co ala if 4 Y hays puſh | 
1 5 + 2 his: ie « Sat ad ths NN W 5 is no 13 of 3 e 5 N 

| l cCovenaßt. And yet if the leſſor be tlie cauſe of the gift in yy 

ail, -GPprocutt the diſturbance, this may be a breach of che 


1 9 covenant, And o alſo it is Where A Finn. is ſeiſed of land in 


git Walls he dbch lie Sed then bis cs, is.in n ward Gy: pad ye . Is f 8 8 
tenure,” and hereby the leſſee is Ahe it n £348 3 is no 


0 breach of- this: covenant. 1 441 5 8 0 
If one covenant that the 1 TY is 1 to marry call « . 

: quietly: enjoy all her goods, and that the ,covenantee ſhall take — won 

„%% it into chis poſſeſſion; and the huſband doth only take the goods e 

e ov ns keep t chem in * en this, 5 breach of the co- 

e 8 YERANE , it; | 
0 Tficw ovens; 15. f r the quiet ehjggigg N all Re I Api, 
but the King and his ſucceſſors; and the patentee of the Ting Woodafls 


ver ſus 


do diſturb; this is a breach of this covenant. eee 
If two make a leaſe, and covenant that the leſſee Thall. enjoy 8 


the land without the let of them or any other, and one of B.R.Sander 
them alone:doch: diſturb the lefſee ; this i is a breach of the co- . 
. . 
i pe leſlee rake ke: Aon” all the 1430 contained i in his leaſe _ 
Sous to A. and doth covenant with him that he hath not done any | 
act or thing by which the grant or aſſignment might be im- 
Paired, but that the aſſignee his executors, &c. may enjoy it 
uagainſt all perſons; and before this time the wife of the leſſor 
3 had recovered and had execution of a third part of this land 
P. 172. for her dower; in this caſe this, * is no breach of the covenant, 
for the words Ubut⸗ that, Sc]. do refer to the former, and are 


not abſolute. 173 
If A. grant the balliwick a, W. to. B. * life, 8 align Ad 


it to C. for three years, and after to D. and C. doth, covenant Rur. Fag. 
with D. that he will not do, or ſuffer to be done, any act dur- 5 Jac. Co. 
ing the ſaid three years by which the grant made by £ may © 
be forfeit, but that after the three years ended he may enjoy it 
in as ample manner as C. did, or might have done, without 
any act by C. and after the three years ended, C. doth execute a 
roceſs there, and thereby incroach upon the office; this 1 is no 
breach of the covenant. _ 
To free from charg- If . grant land to B. and his hoirs rendring ten pounds Curia Hit 
3 incumbran- rent, and B. doth ſell the land to C. and his heirs, and doth k B 
-covenant with C. that from ſuch a day he ſhall enjoy it diſ- e 
9 8 charged of all incumbrances, and before that day a, common 
recovery is had againſt C. in which A. is vouched, and this is 
to the uſe of C. and his heirs, ſuppoſing hereby the rent had 
been gone which is not ſo; in this caſe the covenant is broken, 
for this rent is an incumbrance. FE Th 
If a leaſe be made of land for years, cat the” leſſee deviſe it c Co, 10. ga. 
to his wife durante, viduitate, and after to his ſon, and he in 
reverſion doth ſell the fee to the woman during the widowhood, 
and doth covenant that the land is diſcharged of all formate 1 
ſales, rights, titles, charges: in this caſe the covenant is — 
0 broken at the firſt by rann of the Daa of the ſon (0. 1 
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(1) 1 in . of debt on Ry for performance A this covenants in > the leaſe, brought by the admini- 
ſtrator of the widow, againſt the adminiſtrator of the reverſioner the grantor, —Judgment was . the ee 


yo this 5 as ſtated by the Ch. J. in 10 Co. 52. and the points reſolved therein. 67% ml if 


; 8 © D fy Pe wy 7 e YE! 38! 75 77 * 9 ae 8 * 75 ** or” bl Ty x Sy? 4 It 9 1 94 


1 enjoy it againſt all incumprafiees, and Ci doth diſturb him * 
the taking of common therc, and tig is a: common Which äs 
againſt common right, and whith he häth by preſcription t in 
this caſe it ſeems this is a breach of the ecvenant. Bac! if ie 

45 common. chat is of common right, warre (1) 


Dir 13 | 
1 ane Ante of lande dischen of AI fütrner. barguing, tes ind afarences 

and incumbrances What ſoever; (leaſes on grants for life, or years, 

- reſerving the ancient rent, during the term only excepted) a and e 

7. vs 587 this, and before thereffate: made; doth make 4 {walk of 

all or part of the land reſerving the old Grading 100088 this is 

| no brach af 77 

N 52 If one make a leaſe 10 I. S. For years; und en with 8 

7 him that upon the ſurrender. of that leaſe He will! make Him © 

new. leaſe, * the leſſor, before I. Si can make any ſu freunde, a” 

-doth ſell away the reverfion, or make a leaſe to unbtlices of | the fe 

land, and ſo diſable himſelf, this is Lot og breach of 'the 

- coyenant;. without: any ſurrender made by the leſſee, which in 

_ this caſe is not--peedful:/|/ For Lex neminehm coir af ban & . 

utilis peragendu. So if one be ſeifed of land in fee, and coves = 

nant to make a feoffment of it to I. S. by v day upon requeſt, P. 173. 

aland the covenantor before the day doth make a eulen of it 

do andthef, and then doth die before oy requeſt" made to him; 

1 this caſe the covenant is broken a 

Dier 3338. If A. covenant with BI to make ſuch 'ulfibvavice as 5. . 100 2 

the counſel learned of B. ſhall deviſe, and B. tender ſuch an 


T 


this is a brea h of the covenant. : {RD a in. 0 eg 20 r 


= c-. If A. doth covenant with B. C. D. and E. to ECG, them a | 


take itz and A. deth not mate the fechfaient; by this the 
covenänt is broken. And 10 ald if Bt and U. only, or one of 
them, doth come to the land; rh] it may be. made to an) of. 
them in the name of the reſt. . But if pint them come: to 
the land, albeit the feoffor never come, there it Teer the co. 
venant is not broken. 1 me This +7 DST Fit: Off , ee £4 . 
cola B. R. If A. covenant with B. before. Eaſter next, to aufe is 


© furrender his hoſe to the dſe of FB. and ſuch perfon ag K. 2 
-- ſhall name, at the requeſt of B. i this caſe the covenant Is 
broken, for this is no performance of iti. 
Vier 34. If one covenant. to repair, ſuſtain And mend 4 Bun, and To repair. 
the houſe is burnt by the negligetice' of e "covehiator and not 
repaired-agaib ; this is 4 bieacHH of this covenant (2). And if the 
leſſee covenant for him and his executors to repair at his own ___ 
"TO: (the principal timber, not hurt, nor in decay for —_—.... 
— Ln M8 in default of the leſſee or his: exechtors 4 ex), Bos os 1 1 mm 
G * except) and he die, and afterwards the bouſe %% „ 
ape 1 1 of the executors; in this caſe the covenant 18 broken | | ft 2 #12} 
my et and the executors may be 1 21 5 6 15 "th AT 


738. 


: FE If one covenant” to leave. LS: 


| p * 4%" a 4 TY Fj * = 75 
e 1 1 43s AF 54+ Ms 7 * 1 I} d r — 21 1 Tt 1 n #\ *1] "351 55 Kaba o # 15 248 (iind 
ng fs ; e 5 | 7 7 . 4 6. 3 
; - ' 4 * - 5 . : 7 © * att "IE. £38 + And 4] f r4 
4 — 41 * a 73 7 ks ie 4* of 9 D: 1 90 1 14119 8 3 . 2 787" 


un ranges, in iir Ab HE 


(6, a) 1 naler. on. 


ovenant, ch. 12. b 


(2) In the caſe of . v. "io S. 163. Roll. Ch, 5. 5 40 That a lefſve that . to repair, 


10 ought to do it if the houſe be burnt, be it by negligence, or by other means. See further on this point, i in the 
Caſe of the Earl of Chefterfield v. Duke of Bolton. Comynt Rep, 627. | 


(3) De bonis te atoris en See Dyer 324. b. 
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aſſurance to H. to ſeal, and A. doth tefuſe of del to ah; one 


* ee feoffm t ſuch a day and they come tb the land at the He = * _ — 


| houſe ta him and K. his-wifey during the life: „ 


in g che Kiki plight 19 „ 1 = | 
g caſe the enen broken TH 45 Aan 5 
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PPS ES Tp; a 00 c v ENA NI 
; Th eee „ . 1 . po * a . 1 N 
i e 5 Seefiwith, 6 1 is now. become ah; 15 de performed” . 
by bis 55 act: but if in this eaſe! ſome of the trees wen blewv - = I 
1 down with the wind, or the like, by: this: the covetlant % : 
not broken, for it is now become. impoſſible to be done by the 
act of God, and in this caſe the covenanzer is not bound to 
ſupply it i). And ſo likewiſe of a obyenant to repair houſes, 
or if one c6yenant to ſuſtain houſes, or ſea-banks, or covenant Z 
bo leave them in as good caſe” as ons doth find them, and BP 1 8. 
blouſes be burnt, or thrown down by tempeſt, or che like, r 
3 the banks be overthrown. by a ſudden flood, bree like — 
dent; in this caſe the er is not broken by this accident 
only; but if the covenantor doth not repair and make up W 
things again in time convenient, the covenant-will be broken. 
And if houſes be let to me for years; and I covenant to leave 
mttuhem in as good plight as I find them, and:I'throw'down the 
baosuſes, this is no breach of the covenant for I may re-edify 
. them, * and thetefore no action a lie upon this ee enant 
Anti the end of the term. en 20 ee 207 ee e ee 
If one covenant to repair a Aale befor 11 day, and it hape zu. s le. 
pen the plague. is in the houſe before and until the day and ee 
thereby it is not done; in this caſe the cotbenant is nor | 
broken, for this will excuſe ; but then it muſt be done in 
convenient time Alter dz. for Germs: the! covenant wilt 
be broken, 1 eh e S010 1010507539 Bf, *+ Be £ 
If a leflee covenant. to I all the: irafurationh of a bouſb dev Dier 164. 
miſed, at his own coſts and charges, and he cut trees upon 
ſome of the ground demiſed to amend the houſe it ſeems this 
is a breach of his covenaüt (a. no ons: 
To pay money. If one covenant to pay money at five ſeveral days, and he 


* 


Co. tance 
fail > N the firſt bd ; by this the covenant is e e 
To leave a ſtock. e one take land Cad or a Kock of ati 10 Joaſs W years, ,o k. 3 = 
cee. and the leſſee covenant to leave it in as good plight as he doth 

take it ; in this caſe he muſt: leave it ſowed. again, and if any 
of the cattle die, he muſt make. up the e 12 5 f 295 
doth break his covenant. 
Not to take toll If a corporation do coyenant not to tithe: toll, nd} theth com- 43 P. 3. 37. 
mon officer appointed for that e doth take it; this is a 
5 breach of the covenant. 3 4.5 Ga1 

To build a houſe, If A. coyenant with B. to build: a 1 heyns a 9. and B. 22, K. f . 
doth forbid him, and thereupon he doth forbear to do it, and nt 
doth it not; in this caſe the covenant is broken, for this will L en. 
not excuſe him: But if he do by any actual impediment hinder Ke. 
him, or be the cauſe why the thing is not done, then the not 
doing of it is no breach of the covenant. And therefore if a 
leſſee ena to 9 ee one ef the ditches 3 in n e demiled, 


1 1 2 and oe 


o 1 a 7 ” * 


n 
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(1) Many parts ot the Touche had been ſelected by eaves; writer 3 1 is 3 8 that 
the paſſages in the text ſhould be repeated in 1 Hood 397 and in 399. in Gilþ, Covenants. 1 59 and in 47 3 
tho' this book is not referred to in either of thoſe places. 

(2) As to the extent and conſtruction of ns to e in addition 10 the references defote in page 
165. note 1, ſee Vin. Abr. Covenant (L. 5.) eee 413 
(3) An action of covenant lies upon the firſt default, but an 4 gien of 41 wil not lie till the laſt. See. 3 Co. 
22. a. In Co, Lit. 292. b. a diſtinction is taken between a debt due by contract or bond, and adebt due by recogni- 
zance, for if a recognizance be to pay money at five ſeveral days, 'after the firſt day of payment, (and default) : 
execution may be taken on the recognizance for the whole ſum, it being in the nature of ſeveral judgments; 
but no action of debt will lie on the bond or contract, before the laſt day be paſt.— See further as to covenants 
for payment of money. Stiles 59. 172. A covenant to pay pet Ie is 80 deed cannot be Fog 1 2 
out deed. See ue? v. 1 4 TT 5 2. p. 376. VVV 4 © 
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_ © „leber e enter 3 EM 1 elt 3 3 25 YER lefle © To claſs adit. 
We e doth not cleanſe the ditch. by the time ; by this the co. 
— 1 JD venant is broken: but if in this 5 the leſſor do by force _—_ MET. 
1 © keep: the leſſee out of the ditch or. place itſelf, aa wang, = 
0.46 *. If and B. be jointenants of a ſhop, and A. covenant with To have liderey 1 EE 
— B. that he and, his, aſſigns ſhall. have fr re ingreſs and egreſs in ben e ee | _— 
. and dut of the. 'tho and A. doth appoint C. his ſervant to 1 % ] 
enter as ſervant to him and to occup [ common with A. and | | | = 
this ſervant doth expel the l _ B 4 . 


breach of the covenant. 


ws ad 


3k. . "IF A... covenant with B. that B. A come fou Wen a 40 0 


E into the W 2 A. without 5 ouſted PF 4. and A. 1% aa 


5 beten 1 
12 RY If 4. covenant” = B. 10 9 5 5 - een FP . 79 To marry ad 
ue 3. F a feoffment, or do any other act to C. (who is a ſtranger to the Make a feoffment, 
„mes. covenant) and A. doth” tender it and offer. to do. as much aß Tender and refuſal, 
doth lie * in his power, but the ſtranger. doth refuſe it, and & P. 175. 
thereby it is not 559 6 et this doth not excuſe, but the So. 
venant is broken. But ; 175 the cobenant be to do any ſuch ac LE 
to the covenantee himſelf, and the covenantor. tender it and the fs 15 
© __ Eovenantee refuſe it; b) this the covenant is performed (1)... bY 
ory *. © "See more in the laſt ueſtion, and-i in obligation. numb. 77 8, 9. 
and in condition numb. 9. eee 
5 Any one that is party to the ö to whom the obbotit'f is 3. Who Wen 
made, may take advantage of the covenant, but not a ſtranger 3 have e 
for if A. covenant with B. to do an act to 6. who i is no patty. 9 
to the deed, and he doth it not, „Kr! and not Fr op ſue him writ of covenant up- 
” upon. this 171 8 AE hy ; on the breach of i 2 
G.s.m "If a leaſe be made of land 60% a "huſband: and wife for n 7 
95k. 3.18 and the leſſor doth enter upon the land and put them both out, 
ot che one of chem after the death of the other, in this caſe 
both of them whilſt they both live, 9 the ſurvivor, after the 
death of one of them, may haye this action of covenant upon 
the covenant in Jaw, So if A wardſhip be granted to a woman 
by deed, and ſhe take a huſband, and die; the huſband "(hall _ 
Have advantage of this covenant in law made by the word 
[grant] if he be diſturbed. So if one y the words [demiſe 
or grant] leaſe: land to a woman ſole for years, Who taketh a 
hufband and dieth; in this caſe if the huſpand be e By. rae 5 
hall take advantage of this covenant 1 n , 
Dier 338 If a feoffinent be made in fee, and the 'frolfor ah 5 *cove-! Heir, 
nant to warrant. the land, or otherwiſe; to the feoffee and wo 
heirs; in this caſe the heir of the feoffee ſhall take adyanta e 
of this (2). As if A. covenant with B. and his heirs, to in fer 
off B. and his heirs of land, and B. die before it be done, in 
this cale his heirs ſhall: take advantage thereof, And if A. B. 
and C. have lands in coparcenety, % and they "purchaſe other 
lands in fee, and they 8 1 eac us hep to other his heirs and 
8 to — ſuen wh oe to the heir of b hin that nn 
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— 5 _ 1510 — what tart” be e a b ch or e me 2 C05 . Cum. Dig. e = 

(E) Yin. Abr. 8 (L. 7 J Gib. Covenants 784. Bac. Abr. Covenan 95 .J—In what cafes, and how, | 

a court of equity will uy A performance of a covenant, ſee Com. Di. (2 X. 1 FTE 
* 2) And Where the cobenaut relates to the inheritance, and is fic as' runs with the land, cha 

covenant be wich the leflor his executors and adminiſtrators, without naming the ys; yet che heir 

an action of covenant t for breach, 2 25 925 Lougher V; Wi Man. 3 
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: E i 1000 wid EV al 46; Ae h TY g © 
e not the exteuls ni te we age. "of | ie "Covenant, . ee eee 
Reecutors and a "Exechtots a 94 adminiſtrators "hal ] "take 5 | net oh Fla Ee Co. 5,15; 
da .- «rent; ge lh they. be 2 named-(3 1). 5 Ne 
4% 196. bu. + covenant to 46 a B. an dame ki $ ee. 3764.44 
ct or adtniniltrators, = 4 1 t ems t he er e 
ccutots or 1 45 of B. 2 have an; 1 of Covenant, „ 
- for the. not doing of it. As If ne. "covenant. With, J —_ 
„%ͤöV“ Him 105 hey 1 MP mas anc do not tay to his "execu— WES” 
. ere, ders Se. and * die before eine time n this Cale his rr 
„„ - _ or adrainifltator all! take tage of bi Eoyenant and, m Tg 
2 recover AN ONT ODT en lr I TOTS I Ho 2 
| Aſſignee or gran<" N „Gtäntees 'of ee Wal K dee the e Te 17 1 2 aint E des Con- 


tees. fermoôrs (b 8 (by action on y) for 4 3 5 e 70 agreement. « con- Numb, 12, 
Co. 5. 18, 


* P. Hs -j . A their leaſe, as the leff ors, their heirs 5 ſucceffors W 
1 mig nd 10 alſo tha 5 waere grantees of reverſio r J 
Wk in "value excepte 0 by oe ta tute | te of 32 L. 8. Ci 75 365 caſe OO. 


nd herein (as in. the 27 7 condition befor ore a dit erence 15 5 
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he heir 
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= | ek is taken between coyenants' that are ' ihherent, and covenants, | 
| 2 that 3 are collateral. For the covenants whereof grantees by this 
; ſtatute l tk take advantage L are inherent, coyenants,. i, e. ſuc 
covenants as 0 concern the thing 8 Preben and tend to 1 70 —_ 1 | 
portatioh of it: 8 Where a leſſeè for life or years doth. cove- . 
. nant with his heirs to Keep the eee demiſe in good Te. 
| 5 xs 3057 the like, and after the le got ONS ran 
n 


5 rant away. the 
g ever of all, uf part of tf e houſe ES 8 8 Ain Moe caſe, ," Mich, 2 


20 bao nf 204059 »£, ſhall tak © dvintag e "for, any 7 breach of t 1e "covenant, ** 
SNOOP On O90 in his time, but! not "kr 4 r ck he! Ne ner time the re- 
verfion was granted. But if the leſſee doth coyenant with his 
_-- olefſor and his heirs to, pay him a ſum pf 18859 oney, or make : im 
a'Feoffment or the like, 4 and then the 1 eſſor de ch grant the RG 
verſſon to J. F. in this caſe. 7. F. thi all n not t_take-advantag Mp 
this coyenant 2 | and yet the executors or ee piſtrators o Wo 
el or Thall take ieee of 1s coyenant (27. 
Regular y. every V altignee.0 the land or t thing demiſed thall Co. 5. 17. 
take advantage 01 inheren it "covenants ; As; if a coyenant b be, to 
have eſtoyers 1 Hard in. the houſe demiſed, or to have 59 I 
- . Tepair, i TH ty covenant . e that he 12 . Or, leflee all e 
| repair, or t e li And? therefore © of theſe nees in deed, 
1 | and i In law, aſſignees, of affignees mi 3 25 10 tak e ke .ady; a 
5 E and aſfignecs. of EXECutors or AC iniffrators, tenants; 1 
n % 8 Fs of after A "Tale, us don a. eri fat Jas, . a h r 
in the wife; -apy one 0 of - theſe, an any other that 


. ſhall. HER 0 ] ty xc 


to. a term 55 which, Pack a coyenant i is 


19 


E a kg. Abs N he t take adva ut 


incident, albeit he b 
| of le 630. . n 4 
If a leaſe for years b | words {d or Co. 4.80, 
grant] and thie lelſee afligr yer to. | HEB is caſe J. D. Fiz. C. 
may take, a off che e in law, and briyg an | venant 30, 
* In dk the | * if he be 4 ſturbed, d. 010 s e Anis 


ale | Ns gh he i is not named, SE ſhall "ogy : ion <a ae : 1 caſes by a | 
aw, cauſe he is bong and 1 uodammodo party, cauſe he poſi cs the 3 perſon 2 e why than as 
har, Co. Lit. 208. 209. a. ſee Further i in Gilb. Law of Covenants 323. a tag | 
5 he reader wy fag the Speratiob of the ſtatute of 45 H. 8. gh 5 0 benden foi rms a Fe part of the 

f covenants to w hat per ſons it extends, clearl. ex lain d. 1 ell 1 rted authoritic R 
in Ba. Ar. Covenant 1 (K. 6.) and in Vin. Ar. Cobentitit (K. 5 £ 55 * DN hi 2 ab 8 N 


®, 763) See Moor 242. 2 lay 7 Prec. i in Chan. 39. : IH - . | 


fat 2M 5905 A leafs "Beds: ab ok. Ag 8 tha 1 ag; 

18 enk with the leſſee and his aſſigna 10 do, or nat to do 
| „ e oaſe an aſſignes by word, ot an afſignes . 
5 may take advantage af this: conebant (1). le 


a II two coparceners make partition of land, as the * 
323.18. 1 doth covenant with: the other to acquit her and her heit 


of a ſuit that iſſued out of the land, and the covenantee'doth 

alien her part to d ſtranger; in this caſe tha alienee (ball have 

the ſame advantage for acquital of the land, as. the covenantee | 
had. 80 if A. be ſeiſed af the manor of B. whereof a chapel 4 
is parcel, and a prior with the-confent of his convent had co- 
venanted with A. and his heirs * Lords of the manor to cele- * p. 177. 
brate divine ſervice in the chapel, and after A. had fold the 

manor; in this caſe tlie vendee or aſſignee of the manor, ſhould 

have had the fame advantage of the covenant the vendor had. 

But if the Lord had ſold the 5 8 the aſſignee of the chaps 

el ſhould not haue taken advantage of the covenant. And 

if a covenant: be to ſay divine ſervice in the chapel af a ſirgn+ 

ger; ; in this caſe the aſſignee of the manor in which the pe 


* is, ſhall not take advantage of the covenant (2). 3. Who aan 


. Co.5.16, Re 8 all thoſe that da ſeal. and deliver the dead; and? bound and charged 
8 N are ae Fes bound by the expreſs words of the covenant, by a covenant: and 
| whether the covenant be collateral or inherent, are bound by a. ee 
the covenant contained in the deed; and therefore if heirs, doch lie: and vhere, 
executors, adminiſtrators or aſſigns be named in the Covenant; or not. 
for the moſt part they are hound by the covenant. | And in all 
/ caſes of "inherent covenants alſo, where à man doth covenant 
for himſelf only, and doth not name his executors and admis _ 5 
niſtrators or either of them; they are bound and may be charg- Executors Adminls 
ed by the covenant notwithſtandling. And in ſome cafes the fravrs, 
law is ſo alſo for collateral covenants. And in moſt caſes of 
inherent covenants that tend to the ſupport of che thing 
granted; (in reſpect of which it is preſumed the leſſor wok | 
the leſſee for the land) ſuch, as . land, albeit they be 
neither executors nor adminiſtrators or gither of them bunt 
aſſignees, Gc. ſhall be charged by the covenant though they | 
be not | named, for ſtheſe⸗ ee ace faid to N WII the . 
fy hk ou 
Co. ſuper _ "pp a tet 1 wi made 40 two, APE: man and 
Om 1 wife, and there are divers covenants in the deed to be 


Dier 13 


Bro Core formed on the part of the feoffees, or leſſees, and one of them 
ber. ze. doch not ſeal, or the wife doth, or doth not ſeal during = 
Acoverture, and he, or ſhe that doth not ſeal doth notwithſtand- 
ing accept of the eſtate and occupy the lands conveyed ar de- 
miſed; in theſe caſes, as touching all inherent covenants, as 
for payment of rent, and the e len thereof, as clauſes of 
diſtreis, of re-entry, of zontine panæ, reparations and the like, - 
they are bound by theſe covenants as much as if they do ſeal 
the deed. 80 if a leaſe be made to A. for years, or Aite, the 


remainder to J. S. in fee, and There is a cent reſerved, or chert | ? 
: bs. divers covenants on the MEE CO: and J. 5. doth — nuten 


4 
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(50 See further in what caſes an FIRE mal POM: advantage of a covenant, Bo. Elix. K 3. thu! 5 127. fo 
ac. gt 


Br His. Covenant, pl. 45. Com. Dig. Covenant (B. 3.) Vin. Abr. Covenant (K.) Abr. 


(E. 5 , 

4 3 See more fully who {ſhall take alc of à covenant EF who not. Com. . B. ) 

2 x 7377. 25 in. 4br. Covenant (H, J Gb. RN of Covenants 294, 319, 32 3. Bac. Ar. Covenant ( .) 
| | 8 1 | never 
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| L cept the eſtate after the death of A. he muſt pay the rent and 


perform all the coyenants that are inherent; 80 alſo. if there be gn. — 
covenants in the King's Patent to be performed on the part of 3.k. Brea 
the patentee. As if there be this clauſe in the patent [and tar, — „ 


that J. S. (the patentee) ſhall. repair the houſe hen it is de- 
cayed z] in this caſe the patentee is bound by this covenant, 

and all ſuch like covenants; But guære of collateral covenants 

in the firſt caſes, for therein it ſeems the feoffee or leſſee is 8 
„ P. 18. not bound. And yet it is ſaid, that if an indenture * be made Li. 5 

between A. of the one part, and B. and C. of the other part, 

and therein there is a leaſe made by A. to B. and C. on cer- 

tain conditions, and B. and C. are bound to A. by the inden- 

ture in twenty pounds to perform the conditions, and B. only 

doth ſeal the deed and not C; yet in this caſe if C. accept of 

the eſtate he is bound by the covenants, and one of them 

cannot be ſued without the other whiles they are both liv- 

ing. Lui ſen t commodum . dever er nus. Et ran, 

terra cum onere. 

whatſoever; hereby his heirs are bound (1). But otherwiſe wat zs. 

except the heirs be bound by the deed by expreſs name, an $.-** 

heir ſhall ſcarcely be bound or charged in any caſe by a deed; bose 

And therefore it is that if the leſſee for years be ouſted by any 


Heir. Iff a man covenant for Hin and ils 8 to ls any thing e Co. 5. 17. 


other but the heir himſelf, no action of covenant will lie againſt OM 


the heir, unleſs there be an. expreſs. covenant wherein and 
whereby the leſſor and his heirs are bound. But if he be ouſted 
by the heir himſelf it ſeems an action of covenant will lie 
againſt him. And yet if he be ouſted by an elder title from 
the ka ppt ee for in this caſe the heir ſhall. not be 
charged. . 


cute / adiniat. 1K man do covenant for himſelf als to pay money, build "org Fon 
 firators, a houſe, for quiet enjoying, or the like, and he doth not ſay nie. . 


in the covenant [his executors, adminiſtrators, &c.] vet 50 Dier 114. 
hereby his executors and adminiſtrators are bound and ſhall 
be charged (2). And yet if a leſſee for years covenant for 
himſelf to repair the houſes demiſed, omitting other words ; 
it ſeems in this caſe he. is bound to repair only during his life, 
and the executors or adminiſtrators are not bound {( 93> I. if; - 
a leſſor covenant for himſelf only to diſcharge the leſſee of all 
quit rents out of the land; it ſeems this covenant is only 
perſonal, and ſhall bind the coyenantor only during his life. But 
if in theſe caſes theſe words [during the term] be added in the 
covenant, as if a leſſee covenant for himſelf to repair the houſes 
during the term, or the leſſor covenant for himſelf to diſcharge 
the leſſee of all quit rents during the term ; in theſe caſes it 
ſeems the executors and adminiſtrators alſo will be en after 
his death (4). 


If a leſie: be ouſted by one that hath title; it ſeems an Dir en 


action of covenant will lie for this dufte againſt the executor 


\ K 4 * 


charge, 1 Pr. Wms. 777. Finch. Rep. 86. 
| (2) But upon a covenant implied, an action of covenant will not a againſt an executor. Mer 74. Swan v. 
carles. 


(3) See the caſe of Tilney v. Norris, 1 Ld. Roe. 5 EE, i 
ie See ga, + Gilb, Covenants 331. | 9 1 AR: | 


never foal the "WTR e yet "Y in 80 EY 8 * 5 


10 Hl. 7. 10. | 


th) But the heir is only chargeable ſo far as he has oe ets by deſcent a0 his anceſtor ſufficient to anſwer the 
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„ ami iſtrator upon the covenant in law; if he were put 9 5 
deut in the life time of the leſſor and not otherwiſe, for if there . 
be tenant for life the remainder in ſee to another, and we 
tenant for life by the words [demiſe or grant] doth make 4 
leaſe for years and dye, and after, he in the remainder doth. 
enter and put out the leſſee for years; in this caſe he cannot 
* this covenant in law charge the executors or adminiſtr  _. 
tors of the leſſor. But app. an N ee for 1 25 : 4 
8 enjoying he may * TOE 0 og 
8 TY In ſome caſes an aſſignee ſhall be! charge 4 ged though he be not Algnees or grats 
9 named, and in ſome caſcs ſhall not be charged t ough he _— 
named, and in forme caſes he ſhall be charged when he is P. 179. 
named; as when the covenant doth extend to a thing i in ef, 
Parcel of the demiſe, there the thing to be done is appurtenant 
and guodammodo annexed to the thing, and ſhall bind the 
aſſignee though he be not 'expreſly named, as a covenant to 
re . Sc. But if the covenant be annexed to a thing not in 
Ne before, but de novo to be erected on the thing, as to ſet up 
à new houſe; or the like; in this caſe, it will not bind the 
afignees unleſs they be named in the covenant. And if the 
cCovenant be to do a thing merely collateral; in that caſe it will 
not bind the affignces albeit they be named' expreſſy (2). Al- 
ſo when a contract is perſonal only, and a man doth bind 
himſelf and his afſigns; his affigns ſhall not be bound hereby: 
as if one demiſe ſheep, or other ſtock of cattle, or any other - 
erſonal goods, for any time, and the leſſee doth covenant for 
im and his aſſigns, at the end of the term to deliver them in 
— good light as they were at the time of the demiſe, or ſuch 
a a price for them, and the leſſee aſſign them; in this caſe, this 
covenant will not bind the aſſignee: but the executors and ad- 
miniſtrators of the firſt leſſee are bound hereby. So if one Executort 
demiſe a houſe and land, with a ſtock or ſum of money, for years, 
rendring rent, and the leſſee doth covenant for him and his 
aſſignees to deliver the money at the end of the term; in this 
caſe an aſſignee ſhall not be bound by this covenant, as the ex- | 
ecutors and adminiſtrators of the leſt e ſhall. | Rte 
co. 5.179, If a leflee covenant to repair the houſes demiſed, or to dil. 
e ee, charge the leflor de omnibus oneribus circa terram, or the like; 
cent 30. 
in theſe caſes, and ſuch like, albeit aſſignees be not named in 
the covenant, yet aſſignees, and aſſignees of aſſignees, in in- 
 finitum, and all others that ſhall come to the land by the act 
of law, or by the a& of the . ſhall be bound and 
charged by this covenant. 
Co. 5.17, If a leflee covenant for him ant his took to build a new 
Mao 1 5 ne: ind GS, OS ſeven mY, and the 
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(1) In what caſes the be, or ee thall be bound b expreſs covenant of he teſtator without naming 
them, and when an action will lie againſt them, — See Vin Air. Covenant D. ) © Gilb. Covenants 327. 
Com. Dig. Covenant (C.) Bac. Abr. Covenant (E.) 

(. 2) Mere collateral covenants that run with the land, that i is, which extend to fomattiog in aſs parcel of _ 

the demiſe, and affect the eftate, lie between all thoſe who are privy in tenure or contract, though not named, 
like debt for rent at common law. And the reaſon is, becauſe uſually the rent is more or leſs accordingly, 
et qui ſentit commodum ſentire debet et onus. So a. collateral covenant to be done upon the land, as to build de 
novo, ſhall bind the aſſignee by expreſs words; becauſe he is to have the benefit of it. Freatiſe of Equity 39. See 
more amply on this = wh the points reſolved in OY” caſe 5 _ 16.—Alſo yy 399+ wes ux. 457. 


1 Abr. Corenant ( L 
| leſſee 


Note, ü action of covenant may be brought 12. 


nant ſhall be ſlid or the eſtate, on which the covenants as acceflary to the princi- © 
to be gone and ait pal do depend, is gone and determined, there regularly the 


; jg be ng 
. © tha executors. and.adminiſtrar 
wy tors, Op 0 2 new 3 vpe the land demiſed, and be 
leſſee aſſign over the land 1 in this uy the. aſſigns: is po; bound = 
by, this covenant. e 1 1 4 8 g 1 1097 1 
Ik a leaſe be made Fenin rent "and. if 10 57 in arreat that run as. 
nn the leflee his executors and -affigns ſhall forfeit three ſhillings 85 oh 
and four pence nomme pænæ, and the leflee afign au tas: In 36 Er. Cn. 


5 Nn this caſe it "on: the rag thall wien - nomins 
| \ | Ne, . 2 Tr: 5 Bart 31 | 
P. 10. in all the caſes before; where. a gene, is 74 568 /Bro. ere. 
note, that Dome 3. 


howſoever in divers of the caſes before, ee are chargeable 
upon a coyenant, yet the leſſee himſelf is not hereby diſchatg- 
ed, but the leſſor or grantee of the reverſion hath election ta 
charge which of them he will. And therefore if a leſſes 
covenant for him and his aſſigus to repair, and the leſſee. align, 
in this caſe the leflor may haye his action of covenant againſt | 
either of them, And if a leſſee covenant. for him, his executors, Hi. 16 jr. 
adminiſtrators, and afligns, to repair. the houſes demiſed, and he zo won 
in reverſion doth grant away his reverſion, and the lefice/aflign unbelad. 
his eſtate; in this caſe, albeit the grantee of the reverian hays 
accepted the rent of the aſſignee of the term, yet he may ill 
have an action of covenant againſt the executor. of the leſſes 
upon this covenant (3). So if a patentee covenant, for him 
5 and his aſſigns to repair, and he he aller 1 the Ki N a Rave 
his action againſt either of them 160 
If A. and B. do covenant for themſelyes, 7 Boy AY hems Co. 5. 23. 
more words; the covenant is joint, and one of them cannot. bs 
charged without the other. Bat if they covenant for them- 
ſelves ſeverally, the covenant is ſeveral, and they may be lued 
apart. And if they. covenant jointly. ood 2 y; then the 
covenant is joint and ſeveral, and they may be Ke | ithe; ; way: 
at the election of the covenantee. 


Where the deed itſelf wherein the e are . Drees 0 | 
Co. 5. 22. 


Election. 


10, When a cove- 


3 LOT govenants are gone alſo. And therefore if a leaſe for life or 
| years be ſurrendred, whereby the eſtate is gone, or a deed be- 
come void by raſure or the like, and there be covenants con- 1 5 
tained in LINE ds: * theſe means: dork covenants are Bone no ia 
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(1) If the 1 is made 3 the 1 years, but not otherwiſe. Lats 3 for him and 
his aſſigns to rebuild and finiſh a houſe within ſuch a time, and after the time expired, the leſſee aſſigned over 
the premiſſes, the houſe not being built and finiſhed according to the covenant. The covenant ſhall not bind 
the aſlignee, becauſe it was broke. before the aſſignment: aliter if broke fi: as if the leſſee had alkgoed: 
before the term expirgd. per Holt Ch J. 1 Salk. 199.—8. P. 3 Burr. 1271. 

(2) If a covenant᷑ is to make an eſtate in land, a ſuit in equity is moſt proper, beeauſe a courtof equity can 
give the thing itſelf, which is a higher and more adequate remedy than damages only, which is all the Jaw 
gives, per Ld, Hardwicke, 3 Att. 87. in the caſe of Furnival v. Crew. See that caſe ʒ and further when nom | 
may be had in equity upon a covenant. Com. Dig. Chancery (2 K. 6.) 

(3) But although he may bring ſuch action againſt leſſee after „ condfrom aflipne, yet he may 


not demand the rent of the leſſee after ſuch eee Ferman v. Sty. 300. Whitway v. 1 dee 


the ſame diſtinction in 1 Sid. 402. 
Sec more amply what covenants bind an affignee, and in 1 caſes covenant lies againſt him. Vin. 


9 
Abr. . 3 ) (M. 15 G:1h, Covenant 33 Bac. Abr. Covenant * 3.) 
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2 whit | 1 FER the Car” J Cn 
IS glebe for years, and after reſign, whereby | the leaſe for . e 
. - doth become void; in this caſe the covenants of the leaſe; 0 „ 


* 
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| BK. Moi | as to the timo before the reſignation, ſhall be faid to be in force | . | = 
be. 1-98; "Where a covenant is become impoſſible to be done by the „„ 


where one doth coyenant to ſerve another eren 


Plow. 286. bp of God, | 
die before the ſexen Fears 18 expired ; by this | a ie hon poo £31 5 
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there 1 is an \ Res 


By a releaſe of all coyenants mou the coyenantee the cove- "Releaſe, | 
iſcha ged, Jo as the releaſe be by deed, for a r 
N © ebe 'by words. And therefore if „ P. x 52 EE 

build a houſe by a RR x. 


lone 3 this is no diſc large of 
* 3 r „ n 4 4ͤ : 
3 * '£ by "I ct 4 * OED: 7 , % * 2 ny | 
accept. the, rent of the leſſee, or his affig 1 ; 
4 ws c ö ö 
(ge en; this doth not diſcharge the breach of 1 
leflor may ſue for it notwithſtanding. | 
being a ſpecial kind ©: co Fo 
| 82 next in orc er to be ſpoken to. | h 
5 wages cs bh * f k N "a N ; | * 2 Wy WAGED , r : * Fs 4 
— — —ä 6 — re An e 9 — 5 "7 yo 1 W 5 "_ my —— OO — 
* So like wiſe if a parſon, aftet making a leaſe, becomes non-reſident. _ Gro. Eli. 78.345. | . 
See aecordingly Gilb. on covenants 4734. n X 
See fully in what caſes and in what manner covenants ſhall be ſaid to be ſuſ nded, defeated, diſchargs 
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Warranty i 1 a. tant pl PER to: 1010 ee. rg 


1. Warranty. 


Quid. {A ments, whereby a man and his heirs are bound to war⸗ * 5 
e rant the ſame (1). 07 it is where a man is bound to Warrant 
the land or hereditament that another hath.” And he that doth. ö 
eee make this lynn is called the warrantor „ and he to em it 
arrantee. | n 
| 2. Quotuplex, 1 45 iy I dds Co. 1.6," 
; | r ed (2) r 1. 


made in 
00 or a leaſe hoe" life is gies 4 . 8 dd 


* 


ranty, or which hath an expreſs clauſe of warranty contained | 
in jit; as when a conuſor, feoffor, or leſſor doth 'covenant' t-? 
Poarrant the hol to the conulſee, . feoffee, or leſſee / which i is in "ob NM 
theſe words: Ego I. S. & heredes mei wwarrantivabinnis gy ©. 
Perpetuum defe 35 bk, W. S. & heredibus flit tenementa #5 wif f 
contra omnes Bonnet in, Perpetuum (3). And by the ſtatute of 
Bigamis, Dedi is made an expreſs warranty during the life of 
feoffor. 2. A warranty in law, or an implied warranty; which 
is, when it is not expreſſed by the party, but tacite made and 
implied by the law; . whereof ſee divers examples infra. The Co. ſuper 


e Watranty in deed alſo is either lineal, which is thus deſcribed: 94 * 


4 Id. 1- CA 


L#3% if 


A covenant real, annexed to the land by him which. either was 


* $1 4 F 2 
7 k 


owner, or might have inherited the land, and from whom his 
heir lineal or collateral might by poſſibility have claimed the 
land, as heir from him that made the warranty. Or elle it is 
collateral, which is thus deſcribed : A warranty made by him 
=_ ys that had no right or poſſibility of right to the land, and is col- 
1 | lateral to the title of the land. Alſo there is a warranty which 
. * P. 182. doth commence by diſſeiſin or wrong; of all which * ſee di- 
vers examples afterwards. And note that all theſe things here are 
to be applied to warranties of lands, and concerning freeholds 
and inheritances; for there is a warranty of goods and chattles 
in contracts, of which we treat not here (0. - ve 


een ads. —_— 


tb. 


* ( 1) And either upon voucher, or by judgment i in a writ of warrantia charte, to yield other lands and tene- 
8 8 ments to the value of thoſe that 8 be evided by a former title, or elſe may be uſed by way of rebutter. Co. 
Lit. 365. a 
36 uf By the frodal ee if the vaſſal's title to enjoy the fee was diſputed, he might vouch, or call 
the lord or donor to warrant or inſure his gift; which if he failed to do, and the vaſſal was evicted, the lord 
was bound to give him another feud of equal value in recompence. And ſo by our ancient law, if before 
the ſtatute of 9% emptores a man enfeoffed another in fee, by the feodal verb dedr, to hold to himſelf and his 
heirs by e-r.ain ſervices; the law annexed a warranty to this grant, which bound the feoffor and his heirs, to 
whom the ſervices (which were the conſideration and equivalent for the gift) were originally ſtipulated to be 
rendered. But in a,"feoffment in fee by the verb dedi, ſince the ſtatute of quia emptores, the feoffor only is 
bound to the implied warranty, and not his heirs ; becauſe it is a mere perſonal contract on the part of the 
feoffor, the tenure (and of courſe the ancient ſervices) reſulting back to the ſuperior lord of the fee. 
And in other forms of alienation, gradually introduced ſince that ſtatute, no warranty whatſoever is 
implied: they bearing no ſort of analogy to the original feodal donation. And therefore in ſuch caſes it became 
neceſſary to add an expreſs clauſe of warranty to bind the grantor and his heirs, which is a kind of covenant 
real and can only be created by the verb warrantizo, or r warrant. Co. Lit. 384. 2 Bl, Com. 2 See alſo 
Fitz. Nat. Brev. 134. Sullivan's Lect. 119. | 55 
3) See Ld: Cole's obſervations on the words of the nn Co. Lit. 383. „ 
(4 X See further as to the ſeveral kings of IONS Bac. Abr. "Waris Fn. ) Com. Di a 1 


Sull. Left, 120. 1 Wood 335. | 
The 
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. xe fruit and effect of the war ty in deed 183 Wes . the 5 n. 

3 te conclude and bar the warrantor | himſelf of the land PEN of — * . | * 

IP „ Warranted' for ever j ſo that all his preſent and future . * 
5% that he hath or may have therein, are hereby extinct. And 


_ therefore if the father be diſſeiſed, and the ſon in his life- time 


* ge 


_releaſe-all his right to the land to the diſſeiſor; and make a 
Warranty of the land in the deed, and then the father * 


1 F . - Þ 
"2 Mx. | £ 1 8 1 N is; wh, 9 235 N 
* . 7 ». £4 # wii 


: the land deſcendeth to the ſon; in this caſe, 1 e 
_ albeie the releaſe doth not bar the ſon, yet the warranty doe gn 
bar him. And for the moſt part alſo it oth canclude: and bar, _- 


the heirs of him that made the warranty, to whom the ſams, 
::doth? deſcend, to demand the ſame land againſt the 2 

| warranty 3 for if e Kore warranty, it ie of neee 0 

in bee dude without any aſſets, i. e. without any other land of 0 
deſcended to him in fee ſimple from the ſame anceſtor that . 

row”: the warranty: And with aſſets it is a bar of an eſtate in 

tail. And if it be a collateral. warranty, it is, with or without 

_ aſſets; a bar of an eſtate in fee ſimple or fee tail; and all poſſi- 

bility af right chereunto; and yet ſo as it doth not -paſs an 
eſtate or right, but onl bind the right, {fo long as the war- | 5 
ranty is in force; for if the warranty be avoided the right may 
bs revived. But neither the lineal nor collateral warranty can 

Go, 2 enlarge an eſtate; And therefore if a leſſor by deed releaſe to 

. Kis leſſee for life, and warrant the land to Ain and his heirs; 
this doth not make his eſtate greater, neither will it bar titles 
of entry, or action, in caſes of mortmain, conſent to a raviſhor, - 
mortgage, or dower. And therefore if an anceſtor of the Lord 
* title to enter upon an alienation in mortmain, and he releaſe, 135 
or make a feoffment with warranty; this warranty will neither 
bar him nor his heir. 80 if a collateral anceſtor will make a 
warranty, which doth after deſcend upon one that hath title of 

entry upon a condition broken; this will not bar his entry, 
Fe. neither will it bar any right that ſhall commence after 
the warranty made. And the warranty. that doth commence 
Wn diffeifin_ doch not bind or Wa a eſtate l or without 
N r 3: | 

Co. fu And in cafes . this lincal or Ctrl; warran * is a _ 12 

Gs by 98, there if the party be impleaded by him or his heirs that made 

R | wars, gp the party 8 pleaded that is tenant of the land, 

Le to, may-plead and ſhew Lis warranty againſt him, and de- 
mand judgement, 8 he contrary to his own warranty —_ | 
be ſuffered or received to demand: the thing warranted; - and TS 
this in pleading is called a rebutter (1). And if he be impleads Rebate. = 
ed or ſued by another for? the land, then he to whom the _ 83. 
warranty is made, or his heirs, may vouch, 7. e. call in the 5 
warrantor or his heirs: to warrant the land. And this is an in- 24. 

 terpleader, ; in the nature of an action brought by the warrantor | 

ſt the warrantee, wherein he that doth vouch, (called the Vouchor. 
vouchor) is demandant, and he that is vouched (called the che. 
vouchee) is made tenant or defendant to the action, and the 
vouchor is as it were out of the ſuit. And this ſecond tenant, Tenant by the wats | 
the youchee, is called the tenant by the warranty. And here- Pale OY 
upon ſhall iſſue forth to the ſheriff a writ to ſummon the 
5 aehe⸗ to ppc. called a Lumet ad warrantizandum. And 
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(1) For the We and e ic of was fe ©. Sh. b. 365. a. an. Di Garry (K. 3) 
Pleader 2 Vin. Abr. Von 25 e. 3. ö = 1 . If | 


— 2 — . NY 3 — 

* : — — — — — — 
1 ——ů — > moe AP: 7 ———ð— 

— = 5 . I A. : — 55 6 


1 
3 
4 
1 
1 
1 
A 
i 
0 
ll 
! 
7 
I 
4 
. 
F 
4 
4 
\ 
{ 
; 
ÞB; 
8. 
he 
1 
Wi 4 
MT: 
Mk 
1 +4 
9 
3 ” 
1 3 
2 * 
1 7 
„ 
i 
$1 
1 
. 
+ 
"4 
FT 
+; 294} 
a , 
18-11 
. 
1 8 
Wh 
4 
Fils 
+ 
* 
„ 
F! 4 
1 
12 
N 
1 7 Y 
j4 e 
1 
1 
2 * 
1 Y « 
* 
1 
1 _— 
14 
1 
13 
13 
3 
« 
iy ! 
o 
i 3s 
F358 
A&A 
FF 4 
. N 
v 8 ' 
12 
% 4} 
9. 
? 13. 
1 
ii 
. 
7 
1 
7 * , 
i 2:3 
F i 4 
109 
"i ! 
L 
7 1 
© , 
[4 
4 
Me 
* 4s 
o 
F « 
. 
. 
4 
* 3 
in 1 
* 
© < 
E } 
7 
' 
53 
i 
1 
4 
+. 
2 
14 
10. 
= 
. 
i 
* 
* 
. 
7 
1 
Wh 
1 
1.4 
wil 
B 
1 
E 
1 * 
. 
I” 
2 
* 
3 
* 
* 
Z 
* 
» 
x 


2 
; 
. 
x4 
U 
. 
i 
8 * 
wn 
oy. 
'T 
i 
p bs 
4.3 
WE. 
© 
* 
i 
1 
” 
* 
. * 
* 
127 
3 
'£ 
} ? 
. 


| d, ** 2 4 
* e this ſnewing of cauſe is called à counterplea to the 


Sede ple to the called a bounterplea to tlie warranty: 
voncher.. ſay the warranty, the ſtranger -ſhall-recover:. the: land demanded: 


: Dearaignment del the land, he 1 ay 


— ST 184. 


aipptab he! 1 1 Wy I 
he fhould eben wnrrant, 


, " 
* 
— wy y \ 
5 1. 25eM 
{ 3 : 
* : 8 1 0 
volle 


eK der eaſy 


i 10 * 


oß the warranty, itt 
; And- daf he tannot gain: 


voucher': but if he plead in avoic 


8 to the againſt the vouchor, and he. ſhall recover as much other land 
warranty, gainſt the vouchee of the lands he liath: dr Had at the tinie infe 

| Bois. 1 voucher.” And this recovery of other land is (called a 16 
ey in valve, cbery in value. And if the vouchee: hath at the time of che 
Lis, voucher and recovery no lands deſcended to him to anſweri the 


Warranty, but bath afterwards land 4 hap ing to him by de- 
ſeent from that anceſtor, then he m e ia reſummons and 
recover the land that doth after happen. But ik. the. ſheriff 


that muſt he view; 8 


235 A; a2 


return upon the ſummons; that the vouchee is ſu ned, and 


N he doth make default, then he ſhall have a . um c ad: 
„ valentiam when if he make default again, the jut gment 
ne be given againſt the vouchor, and he ſniall fecover over in — 
againſt the vouchee; and if the vouchee appear, and» then 
make default, the vouchor ſhall have a par vum cape ad valet 
tium; and then if he make default, judgement ſhall be given as 
before. But if the ſheriff return upo 
nothing whereby he may be ſummoned, then may the vouchor 
have a writ called Sequatur ſub ſuo periculo; whereupon ſhall © 
Sequatur ſub ſuo pe- go an Alas and Pluries; and if the like return be made, the de- 
rHeulo, Quid, mandant ſhall have judgement againſt the firſt tenant, but he 
cannot recover in value againſt the vouchee. And if the caſe 
| be fo, that the vouchee had a warranty from ſome other for 
nay dearaigne, i. e. maintain the warranty over, 
Garrany. Qi. and ſhall recover in value over alſo _—_ 12 0 vouchor in the 


# „ y 4 x © ES. #5, 6a . 


ſame manner as before. B AW cite erm 


\ 


n the ſummons, he hack | 


WOT 


Or the warrantee to wh the eee ede his F.N.B.1444 


ketts, may at any time before they be impleaded for the land, 


Warraitis ders. i they will, bring a warrantia charte upon the warranty in 
* the deed againſt the warrantor or his heirs; and hereby all the 


Lit, 


land, the heir of the warrantor hath by deſcent from the 


anceſtor that made the warranty, at the time of this writ - 
brought, ſhall * be bound and charged with the warfanty, into 


whoſe hands ſoever it go afterwards ; ſo that if the land war- 


ranted be after recovered from the warrantee, he ſhall recover 
ſo much land over again of the other land of the heir of the 


warrantor, or of the warrantor himſelf if he be living. And 
albeit the warrantee or his heirs do recover in this writ, yet 
he may after upon occaſion vouch the warrantor or his heirs 

_ notwithſtanding. . And herein obſerve. it is good policy, if 
man ſuſpect any thing, to bring this writ of warrantia charte 
betimes z becauſe it binds all the land of the warrantor from 
the time of the writ brought, and not any of his other lands 

de had before that time that are now aliened (1). 50 
The words Dedi & conceſi, or Dedi only, in a temen 


clauſes in a deed 
will make a war- inheritance doth e by the deed. But the word concęſi 


ranty: or not. only, or Wy” e 5 conceſſ a not make ſuch a W 


uper 
102. 


. Wha In nd Co. ſuper 
4, What words ng do make a warranty, when an eſtate- of frank- tenement or ks 


> 18 8 * 5 5 ＋ , 
wil ak 2 N 2» 3 IE =o 2 PE - «i PR we ST 4 1 2 th. 3 
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—_— 


"Wy 
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to the laſt edition; and on Dig, Pleader (3 N). 
I 


\ 


(x) Upon what warranty this writ lies, by whom it may be had, and 3 ER 8 was to be 
brought, ſee Vin. Abr, tit, Warrantia Chartz. Bro. Abr. us W. Fitz. Nat. Brev. 134. with the notes 


= * — * 
i : E F 
1 . i 8 * 
: 


8 


If the 1 e bes of Bliſs mit chap Du is . „ 

5 0 ene rant duting the Jife of the Mg n e by 
* 21 The word, *Warrontizs, or Wartant, "is che only apt RIOT 

17 effecual Word 6 male an expreſs warranty, or a warranty (TS 

mu deed, and therefore this word only is u 90 in fines. And 

tube words Derma, or Acguieto, "albeit they be commonly uſed 

- » -» Indleeds;” ye! of ene WRLOUL We opt will not make A 


Dier 48. Clabes. by: Fry a 200 80 Wer Not hank to Fa 8. ka - 
Li. 383, thi heirs, and the warrantor” doth not bind his | heirs to the 


| | - warranty; or doth not warrant" to S. and his heirs, but to | 


IH + 


9 A. only; on deth Warrant to I. F. and his agnus, and not 
to! J. S. and his heirs {or doth bin himſelf and his Heirs f 
to warrant the land, but doth not 'fay how long, nor againſt 
- whom; "theft are good Watranties, ; but how oy. Mal! ö ; 


tagen, ſee afterwards(2). 
IK A Warranty in deed may Ve Arn to Eſtates of Aube 5. To what things 


ae by livery, as houſes, lands, and the like, but alſo re gmt 
ineo poral things Which lie in grant, as advowfons, N not: and how. 
mor eſtevers, and the like, which iſſue out of 1; N 
Wi and that not only to inheritances in eſe, but 
alſo to ſuch as are newly created, as a man (ſome fa 75 may 
Brant a tent, Ce. de novo out of land for life, in tail, or in 
— wich Warranty. 80 a watranty in law pom extend to a 
rent newly oreated; and therefore if ſuch à rent be granted 
in exchange for an acre of land, this exchange and warranty 
 thereunto annexed is good. But a warran may not be an- 
ntwed to an eſtate or leaſe for years, albeit it be a leaſe of one 
chouſand years, nor to any other chattel, and therefore in all 
actions the which leſſee for years may are as x of i wh, 32 3 | 
warranty cannot be be dd fr bar —— : 
. Co ſuper 018 A; | be Tan" UP 
| W rs a upon fines, - go 
2 738. made 5 and: 1 en 


745 . 


: 


f. 7 


tion bach i no 1 to the Ub Ge. "And yet ſome 1 1125 15 
by a releaſe or confirmation, Where there is no eſtate created, frat: 
or tranſmutation of the poffeffion, 'A. warranty cannot 5 made 1 

to the aſſignee. But if 4 A. be ſeiſed of land in fee, and . 

doth releaſe to him, or doth confirm his eſtate in fee, with 
warranty to him, his heirs, and aſſigns; in this caſe all men 

1 this warranty to be good; and o alſo it ſeems it is in 

the caſe laſt before, and chat both, oy, fad himſelf, bes the 

* ligne may vouly 9 


Pay ** * f ** FR 1 3 CO 
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T T ? r 


of that book, under the word Warranty. . 


(2) See accordingly 1 Ford 335: and further gt reh or clauſes make a 'watranty, Com. Dig. 
Garranty (A.) Bac. Abr. Warranty (C.)—Warranties (ſays the learned author of the Commentaries in 
2 vol. 304.) have, in modern practice, been totally ſuperſeded b covenants; ;, becauſe, if the  coyenantor 
covenants for himſelf and his þzirs, it is then a covenant real, | deſcends upon pon the heirs, who. are bound 
and adminiſtrators, his perſonal aſſets, as well as his real, are likewiſe levees. for th e my Wes the 
covenant, which makes ſuch a covenant a better ſecurity than any warranty. 

(3) But a purchaſer of goods and chattels may have a ſatisfaction from the vendor if he ſells the $.his. own 
and the title proves deficient, tho'-there is no expreſs warranty for that purpoſe, Ce. Fac. 474. oy Ar. 536. 
See fully as to warranty of goods and chattels in Bac. Abr. tit. Actions on the caſe (E.) and 9511 fn 8225 

(4) See further as to what things, and in what manner, warranties may be . in Bac. 
n (B. 5 Vin. Ve Voucher (8. 6.) ban Dig. 8 FF „5 1 
„ 2 
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39. dance 'orfrechold; and that not only of corporal things e > warranty may be | 


ded ; and to what 


(1) See Mad We Al. FR in . 43- * for t the © forms of warrangie,: ue references in the index of 


to perform it, provided they have aſſets by deſcent, but not otherwiſe ; if he e alſo. for his e | 
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| ſhall bar and bind, 


1 1080 we . 


ood warranty in 
Jaw: and how it 


Hall ba and bind, | 


e A A Nr v. 


1 8 in law. ay; "be: 1 its n alben ir EY TY 
be made. without deed ; for if a man by. his laſt will and teſta- 15 


ment deviſe lands to another man for life, or in tail, rendring 4285 . 


rent; to this eſtate there 18 a Wat 


. need 103+ ee 
Tbe words Dedi & concęſi. or | ly- | 


albeit there. be an expreſs warranty in the deed, yet this doth 


not take away. the implied warranty of the law. And this 22 


Warranty in law by Dedi & Concęſſi, or by Dedi wan is a 


- general warranty ele the life of the feoffor. pg. 
change. 


Every n and exchange im lieth in it, and bath oak Co fp 


ne xed to it, a ſpecial warranty in law (2): yen it Sr: bar 14. 
and be extended, ſee in Exchange. A bays 


Every tenure by homage anceſtrel, 1. e, w er 
his anceſtors have held land of a Lord and his anceſtors, time 
out of mind by homage, hath a warranty in law annexed to it, 
by which the Lord 18 Donne. to warrant: it to the tengat and 


is his heirs. \ 4 


If one make a gift in tail, or + leale for life ak. land; Fn deed, © Co. br. 
or without deed, reſerving a rent, or of a rent ſervice by 1 9 
deed; in theſe caſes, there is annexed an implied N 
againſt the donor or leffor, his heirs,and aſſigns. 


When dower is aſſigned to a woman, there is a warranty f E i 


in law included, which is, that the tenant in dower being 
impleaded, ſhall vouch and recover in value a third, Fart. oo a 


the two parts whereof ſhe is dowable. „ e ee 
And this warranty in law is of the nature of a. 1 5 457 war- ges Le he 


ranty, and ſhall bind as a lineal warranty, only, for it doth 
never bar any collateral title. And hence it is, that this war- | 


ranty and aſſets in ſome caſes, is a good bar; as, if tenant in 


tail exchange for other lands which are deſcended to the iſſue, 


and he hath accepted of them, or if not, that othet lands are 


„P. 186. 


7. What ſhall be 
ſaid a good war: 
ranty in deed; or 
not: and how it 


Infant. 


deſcended to him. But if tenant in tail of lands, make a — 
in tail, or leaſe for. life, rendring rent, and & die; in this caſe 


this is no bar. And yet if other aſſets in fee fimple ne $ 


this warranty in law and aſſets is a good bar (3). 

To every good warranty in deed, that — bar and hind; E 
theſe things are requiſite. 1. That the perſon. that doth war- 
rant, be a_perſon able: for if an infant make a feoffment in 
fee of land, and thereby doth bind him and his heirs to war- 


t. 367. 


rant the 1 in this caſe, albeit the feoffment be only void 


able, yet the warranty is void. 2. That the warranty be Li. Sea. 


made by deed in writing: for if a man make a feoffment by Ei 36 


word, and by word bind him and his heirs to warrant the 


void (0. 17 That there be forme eſtate to FRI the nne Lit . 


land; this is not a good warranty. So if a man give lands 
to another by his laſt will, and thereby bind him and his heirs 


to warrant it; this warranty, albeit the will be in writing, is co. 10, 36. 


& ſuper 


#_ ; 1 N \ ; ; BS K 
* 9 —Y , P ; 


(1) Warranties in law, are ſo called, becauſe in judgnient o of law they a amount to a | warranty a wi th ce the 


verb Varrantixo. 


Co. Lit. 384. a. 55 5 | e e 


(2) See accordingly, 2 l. Abr. 739. 


(3) See more amply in what caſes the law will create a 1 1 e Vin. Ar. Voucher (A. 2) "Bar: r. 


W (E. 


(4) Bus a will i in rita is no deed, and therefore an expreſs warranty cannat be cgi by will; but | 
2 warranty in law may be created. by will, and may bind che Wen 1 7 8 it never bound . anceſtor. - 


Co. Lit. 386. a. 
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n d, chat hay > holds i: 40] if TY . FI wats Tara „ 
© cant” Jand to, another and make him no eſtate, or make him 
1 t "an effate: that is not good, and covenant to warrant the thing 
BY co. fu granted; in "theſe caſes the Warranty is void. 4. That the 37 
akk, eſtate to which the warranty is annexed, be ſuch an eſtate as is 
_ able to ſupp rt it; and therefore that it be a leaſe for life, = 
the leaſt: for if one make 'a leaſe for years of land, and bind i 
| Himſelf and His heirs to warrant the land; this is no good 
I _ warranty, neither will it have the effect 'of a warranty : rt ; 
- - this may amount to a covenant, on which an action of cove- 
ge. Rant may be brought. 5. That the warranty deſcend upon him 
Lie . 161, that is Heir of the whole blood by the common law to him that 
n made the warranty, and not upon another; for if tenant in tail 
in borou ugh Engliſh (where by cuſtom the youngeſt ſon is to 
- 155 the tail, and have iſſue two Pas and the 
uncle releaſe to the diſcontinue with warranty,. and dieth ; this 
is no good warranty to bind the younger ſon (1). 80 if in 
tthis caſe, tenant in tail diſcontinue the tail with warranty, Ge. 
| * two ſons, and die ſeiſed of other lands in the ſame 
. borough in fee fimple, to the value of the lands in tail; tg e 
Inn 6, FH ounger ſon is not barred by this warranty. So if one give | 
His land to the eldeſt ſon, and the heirs males of his bog he © 
remainder to the ſecond fon, Sc. and the eldeſt ſon doth 
allen with warranty, having iſſue a daughter, and die; this is 
Lit — no good warranty to bar the ſecond ſon. So if tenant in tail 
„ have iffue two daughters by divers venters and die, and they 
enter, and a ſtranger doth diſſeiſe them, and one of them dock 
freleaſe all her right, and bind her and her heirs to warrant it; 
in this caſe the warranty is not good to bar the ſiſter: but if 
' Co. ſaper t ey had been by one venter, contra. 80 if two brothers be 
Li. 37. by demy venters, and the eldeſt doth releaſe with warranty to 
11. the Uifleiſor of the uncle, and dieth without iſſue, and the 
younger dieth ; this is no good warranty to bar the younger 5 
. for a Warranty muſt * evermore deſcend upon him We * P. 187. 
Lit. Sa. Is heir at the common law to him that made it. 6. That he No 
745- 74% that is heir do continue to be fo, and that neither the deſcent 
of the title, nor the warranty, be interrupted: for if one bind 
him and his heirs to warranty, and after is attainted of treaſon 
or felony, and die; this wärranty doth not bind his heirs. „ 1v--(0e 
So if tenant in tail be diſſeiſed, and after releaſe to the diſſeiſor OR 
With warranty, and after the tenant in tail is attainted of fe: : 
1 and hath iflue and die; this warranty will not bind the 
Co. 10, 96. iſſue. 7. That the eſtate of freehold that is to be barred be 
Lr. 43. put to a right before, or at the time of the warranty made; 
1 ws that he to whom the warranty doth -deſcend, have then but 
right to the land: for a warranty will not bar any eſtate of 
3 old or inheritance in % in poſſeſſion, reverſion, or re- 
mainder, that is not diſplaced, and put to a right, before, or 
at the time of the warranty made; though after, at the time 
of the deſcent of the warranty, the eſtate of freehold or inhe- 
ritance be diſplaced and, deveſted. And therefore if there be 
b and ſon, and the ſon hath a rent- ſervice, ſuit to a mill, 
rent- charge, rent- ſeck, common of paſture, or other profit ap- 
Ptender out of land of the Tather, and the father maketh | a 


2 ©. 1 8 8 — : 3 


. Du 5 1 N 2 — | #1 A 
(1) Becauſe a warranty cannot go Went to the nature of the t tenements 5 by the cuſtom, &c, but only 
according to the form of the common law. Lit. Bs 735. 


feoffinent 


x F ee Re feolfineay- in os with warranty, an 
the ſon of the rent, commqn, & 
the feoffment with” Warranty, . hire t 


father, Had bee 1 5 4 
the warran y ha deſcenc e upon im, y this. r 
5 ſhould” not oF him. . if. my co collater: an 9 releaſe to 


deſcend upon me; this ſhall not bind my reverſion,.,or . 


_ tent, Ge. and affirm. himſelf to be diſſeiſ — 
an afliſe, (for otherwiſe he ſhall not be aid to be out. of poſſe 4 md 25 


fore a warranty made by will, is void. 9. That the 


within age, * and after he die, and the Warranty deſcend \upo 
me within age; this warranty ſhall not bind me: but af I 


his death; in this caſe the warranty may bar 206. 


Kad. [es he þ Jon oy te 


Cen -difleiſed, and to, being Wy gh, pellen 


my tenant for life, with warranty, and die, and this Warranty - | 


mainder.' But if in the, caſe before, * pt A 12 5 4. : 55 ＋ 
y the bringing 


of a rent, or the like) and after the father doth dg with 


warranty and die; in this caſe the collateral warranty ſhall hind. 
and bar the ſon of his rent, Ge. And if in the laſt caſe, 


tenant for life be diſſeiſed, and my. anceſtor. doth. releaſe, 90 the 


diſſeiſor with warranty, and die; this is a good warranty, o 
bar and bind me. 8. That the warranty doth take cite & in 2 


life time of the anceſtor, and that he be baund by At; for * 
the heir ſhall never be bound an expreſs Ferry, Bud 
where the anceſtor was bound by t e ſame warranty, hs 


claim Co. fuper 
in the fame right that the anceſtor doth for if one he a fuc- 


ceſſor only in caſe of a corporation, he ſhall not be bound 
by the warranty of, a natural anceſtor (1) n That the heir Li. $2. 


* as 
3 
70. 
1 


that is to be barred by the warranty, be of full age at 15 5 8 . : 


time of the fall of the warranty: for if my anceſtor make 


feoffment, or a releaſe with warranty, and at this time I Rb 


become of age, after the warranty of my ancaſtor, and before 


And 
in the firſt caſe it will bar me alſo, While it is in force; but 
I may by my entry avoid it. And the ſame lay i is of a woman 


covert. And yet if the entry of an infant, or a woman covert, 


be not lawful, when the warranty doth deſcend ; in this caſe. the | 
warranty ſhall bind them as well as any other; for ſuch warranty 
cannot be avoided but by entry and avoiding the eſtate, 2 
where the huſband is within age at the time of the deſcent 

a warranty to his wife, and the entry of the wife. is taken oa, 


there the warranty ſhall bind the wife. 


If lands be given to A. for life, and after t to the next heir Co. 1. 66, 


mile of A. and the heirs male of the body of that heir male, ite. 


and A. having iſſue B. makes a feoffment of the land v 


warranty to J. S. this is a good warranty and a bar to the iflue ; ; . 
for a man may be barred of his right by a warranty which he 


could never avoid: as, where leſſee for life is diſſeiſed, and a 
collateral anceſtor of the leſſor doth releaſe to the diſſeiſor with 


warranty and die, and this doth deſcend pen the leſſor; by 


| this he is barred. 


A warranty made for life, or in tail, is good, and ſhall Hind 15 sed. 
for ſo long only; as if tenant in tail of Ia d let it for life, the & oy Gs. foe 


_ remainder to another in fee, and a collateral anceſtor doth con- 


firm the eſtate of the tenant for life, and die, and the tenant 


in n tail bat iſſue ; this is A ber to the iſſue during the life of 


* 
Fad 
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| 1 1 Eo IP 
1 As 5 e 18 2 no; lange 


dete 10 de vi 30 & pi 10 rk. 
2 0 1 apon, whom jt dou 4 
{ . ht. that every. one o of them h 5 5 
2 8 1 rw all right, jointly or ;ſeyerally, 
oy all. th 1 0 and the reſt none, he. that TO os 
t is barred.” my therefore. if lands be. 3 — 1 
5 = > the 1 9 7 bis body „ and for want of. ſuch 1 C7 Eo gan 
his f 11 apd dhe heirs. of her body, and 4. doth jo de 5 
1 I 1 Waäträpt y,, 1 1 die Without iſſue having, .£wo 1 
„ Me 2 400 4 this s.4 bar to E. for the Whole, W 15 5 
„ warranty « "deſcend;on. her and a . . by. 
Cog. 78. oe there be Sg for 0 G remainder hy x 4 fon, « ad het . 
3 e in tal en 1 0 Joch 13055 coffment in . 
Warranty 775 stk; in this caſe this is a good Warranty, * P. 189. 
and will bar t the, fon, Abt it PER of purpoſe to PW —_—_ 
But if by agreement-and Cop in between him and, A. and B. 

hem lake a "Teaſe to A. who 1 akes a feoffment 1 in fee to 1 0. 

whom tlie father doth relea if I with Warranty, ſinking by a 

collateral warranty to bar his s ſon; this is no bar, for this SL 

warranty began by diibih 110 if in the firſt caſe the ſon doth „„ 


at if 


5 


£44. 4 8, 


1 in he life time of ch facher upon fig he doth avoid 

_ the Warranty. SE x. 

: * I 6s. the father be tenant for life, the Woe 1 to. the next 
"Ke male” of the father, and to the heirs males. of the bod) of 
l next heir male, and the. father makes a ſeoffment to 18 
With Warranty and dieth; it ſeems this warranty is a good bar 
to the heir; and in this caſe the heir cannot enter in the life 
time of his father, for be ch be heir male ehe Ms fa- | 
ther until his father's death. 9 

| Eo.fupee If tenant for life make 2. feoffment. "With. warranty, or 1 


Lit. 366, 
7% diſſeiſed, and releaſe with” warranty, and he in reverſion, 


3 being Rab! to the tenant for life, doth not enter, but ſuffer | 
| 7 the leſſee for life to die, and thereby the warranty to. fall. and Co 5 
deſcend upon him; in this caſe, this warranty generally is a | 
bar without any affets. , But if he 1 doth ſo alien, Sc. be 
tenant by the curteſy, this is no bar to the heir, Without 
allets in fee- ſimple from the tenant by the curteſy, and then 
it is a bar for fo much. And if the heir, for want of this 
” aſſets at the time, doth recover the land from his mother, WZ nedl 1 
after aſſets doth deſcend from the father; in this caſe the 


tenant ſhall recover the ſame land of the mother again. And i 

U -W ſhe that doth ſo alien, Sc. be tenant for life of the in- = 
chap. 8. heritance or purchaſe of her deceaſed huſband, or given unto 1 
3% de. her by any 42 the anceſtors of her huſband, or by any other 
. Lit. e ſeiſed to the uſe of her huſband, Or of any of his 1 | 5 | | { ö 
| of anceſtors; in this caſe, her alienation,” Told. - or confirma- - "4189 1 
„ with warranty, ſhall not bind the heir whether he have  / 1 
KAAäläadſlets or not. But if a man convey lands to the uſe of him. 19 | 1 
ce. 3. 58. ſelf; B. his wife, and the heirs of his body, and they have EG ll. 
2 iſſue C. and the father dieth, and C. eee his. mbther, 8 = 
eee 3 . ET Rand nd SE. 1 

Fel ; ; Pg 48 

Wi a Z ö = 
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0 i febMinkrit flo ch 5 ee gals: ee 
5 fi ry with a Go 2 ; ai! 2 9 en 
| NY _ 'recqverer's ith Warrant ; & "th this — Pr, \ gfe 


9 | 


e, An Hot void b tute of x . 7 A 
; 0 that 1 is 1e 2 pi lands in thei gh 61 wits 5 tor . 
Leth 4 feotifichr" in fee with 0 „% Sm | | 


8 and "Meh. the” huſband "dieth'; te warranty. LES 0 
e 10 be ng che. f ins without "aller of 8 other 75 15 = a 
gert the father, 
rteſy, 0 17 15 Before h Rel“ death, 7 he "doth; inake th he 
te 40 uche Farſty; But z fin levied by de Buden Do al 
Wie 24n this caſe, is 45 ood bar co the heir. F 4 ; 

* p. 190. | — 1 I tenant in tall ar is in of arjother” eſtate; 2.4 e. Me . . 
Fine, b digen, or bg the febffment of x difeifor, doth þ uffer 25 Fo 1. 
5  Eommith recovety Ad a 85 A Zee of the tenan in t: gr . 8 

doth Teleaſe ents wirtanty to tl be, recoveror, ant after. the te- 
 coveror doth make Teen to uſes executed by the ſtatute 5 
of 25 H. 8. and after the Colläterak gbcef or 0 in this cafe 
albeit the eſtate of the land be transferred i i the poſt be ore 8 
1. „Jet. it ſhall bind. © 80 if he to 


"a= 


t en the Fakränt) is ma e © f ﬀer. 4 common recover) 0d 
after the anceſtor dieth. Bot if tenant in dower en nfeoff a 
villain with Warranty, And the Lord of. the villain enter as - 
the land before the"deſeent, 9 th ic he warranty, and ter. the wo⸗ 
man dicth; this warranty not bind. the right of the heit. 
80 if a collateral warty my 5 e "to A baltard and his W 
and liying the anceſtor, "he baſtard, dieth- without ifſue, and 
the Lord by eſcheat doth enter, and after ey anceſtor dieth ; 
this warranty ſhall not bing | on 
A collateral warranty | may "deſcend. upon an n fs in tail. be⸗ wh Seer. 
fore the right deſcend, and et be good, With this difference, 8 
that the right be in N in 5 of the anceſtors of the heir at? 
the time of the deſcent of the warranty ; as if tenant 1 in tail: di. 
continue the tail in fee, and the diſcontinuee i is diſſeiſed, an 
the brother of the tenant in tail releaſeth all his right, Ge. 15 
the diſſeiſor with warranty, and dieth without ie and the 
tenant in tail hath iſſue and dieth; in this cale, the iſſue is 
barred! But otherwiſe it is where the right is not in fe in the 
heir, or any of his anceſtors; at the time of the fall of the war- 5 2 c 
ranty; as if Lord and tenant be, and the tenant make a feoff- : 
ment in fee with warranty, and after the feoffee doth purchaſe 
the ſeigniory, and after he tenant doth ceaſe; in this FE the 
Lord ſhall have a ceſſavit; for a warranty doth neyer bar any 
| right, that doth commence after the warranty (1). 
: W Ol be If the caſe be ſo that if no ſuch warranty had been made by Lit Se 8 
a and boy the father or other anceſtor, the right of the lands or tene e 
ſuch a warranty ments ſo warranted, had or might have deſcended or come 
mall bar. from the ſame anceſtor, and that from and by him that made 


the ſame ere ſuch a warranty is a lineal warranty ai 
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1) See „ in 1 iel 325 to 5 ml erk hut c wal be ſaid a PTS av in 3 al 

= ſhall be bound by, it, in Com, Dig. Garranty (B.) Vin. Abr. Voucher (B. 2.) Bac. Air. Warranty 
(2) Lineal warranty was where the help derived, or might by poſhibility have derived, his title to the land 
warranted either from or thro' the anceſtor who made the warranty; as, Where a father, or an elder ſon in 
the life of the father, releaſed to the diſſeiſor of either themſelves or the grandfather with warranty, this w 
lineal to the younger ſon. 2 Bl. Com. 301 Warranty lineal is where a man. ſeized.in fee, or in tail, makes 
a feoffment to another, and binds him and his heirs to warranty, and hath iſſue a ſon, and dieth, and the 
warranty deſcends to the ſon, e Law of Eſtates Tail. 269. | 
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2 7 . 0 FR ae. 
7 4s 1 ſcend ©, 
BER: ep Hole Je, 
warranty,” by; 37 5 8 ive, and after, che father dieth 
and the warranty doth' deſcend. to, the [younger ſon ; th lis Is a 

co. . 66, * lineal, warranty to bim. "And. if lan | ds be. ive 1 to- 4, 

life, the remainder: to his right heirs, . and he _.dcth. 
feoffment with Warranty 55 die; 15 his AS + ut a-lineal n 


Aud if two. . Mer 5 eee e elk 

land to her On ue, and „then det make a feoffment wi 

Varant) and dieth without | 1 ve 3. this. a to her own: part is 

lineal warranty, but as to her fiſter's s Part is A; collateral” War- 

Ou bg? Tanty. | And in every caſe: where one doth emand an eſtate FE 
of ths lv, tail, if any anceſtor of the illue in 179 pats Whether he had „ 85 e : 

tit. OE © leſſion of the land or not, hath a warranty, and. if we” 04168 lain 39 8 


any. ; | 
| iſſue, that were to bring a: writ "of, formedon, may Or. ght 5 e 60 
Baye, by poffibilit of ſome matter that might have been N e Oy 
. conveyed, to himſelf a title by force of the. gift. * bim 
made the warranty; this is a linea Warragty, 4” A 
be ſeiſed of land of an eſtate tail to him an 1 
1 body begotten, and make à feoffment of 1 1 and bind him and 


huis heirs to Warrant it, and hath iſſue and dieth; this war- 
Lit, Sect, ranty deſcending. upon the iſſue is a lineal warranty, (1). 5 ws 
7'% if lands be given to one and the heirs males of his 270 Ar 
for want of ſuch iſſue to, the heirs female es of his bo 
the donee doth. make a feoffment with warranty, and 
iſſue a ſon and a daughter and dieth ; this warranty. 18. lineal 
to the ſon, and if the ſon, die without iſſue male, it is a Tincal 
Warranty from the father to the daughter. But, if the broffler 
in his life time releaſe to the diſcontipuee, Be. with. War- 
| 7 ranty, Sc. and after dieth without iſſue; this is. 4. Collateral 
Lit. Sect, warranty to the daughter, | If lands be given to the huſband 5 
''+.. ... eee wile; : and the heirs of. their two. bodies. engendred, WT E . 
f they have iſſüe, and the huſband diſcontinue and die, and after 
the wife doth releaſe with warranty and die; this is a Auen + 0 
Co. oper warranty. And if lands ke given to a man and a woman un- 2 (1) 
35 married, and the heirgÞpf* their two bodies, and they inter 
marry, and are diſſeiſtd, and the huſband doth releaſe. hk Fs 1 5 
__ .. warranty, and dieth, Ad dd ten- dhe wife dieth this is a lineal 
Lt. Sect. warranty to the iſſue for all the land. And if tenant in tail bas ek þ 03 ag”, 
Ws iſſue three ſons and diſcontinue, and the middle brother doth re- a 58 ord 838 
3 3 with warranty, and die without iſſue, and after the father Hey 5 : wn 
dieth, and after the elder brother dieth without iſſue, ſo that the eg: 
ee doth deſcend to ww "younger Moy: this? 1 mY A lineal 9119 vas rod We 
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mm. by difeivin, or 100 the. fe meh f. 4 difſeilor, doth uffer 1 
„ E mtnoh recovety, a 4 collater . 1 anceſtor of the — in tail * * 


0 
doth Feleaſe Wick Wärtanty- to t ; Tecoveror, 4 ant! after. the re» 
coveror doth make 4 pro mack to "uſes" , Execute ed. by Aa aps e 
of 25 H. 8. and after the collateral anceſtor get 75 is oa ES 
albeit the eſtate of the” laß be transferred 1 n the poſt bef _—_— 
the deſcent of che er J yet it ſhall bind. — 85 if he to 
t i hom the warranty mai e koffer a common recovery, and I, 
after the adnceſt pe Mia But if tenant in dower phy 1B "= 
villain With Warranty, and the Lord of, the villain enter into 
the land before the "deſcent, of” the Warrant) 7 , and © ter the wo- 
man dieth; this warranty 4h all not bind the right of the heit. 5 
80 if a collateral warranty be mid e to a baſtard and his heirs, . 
and 1805 the anceſtor, the 7 055 dieth” e iſſue, Nets. 


fork the rig ht 4 00 al” e 5 Ne "wh this e oper Li. 
15 24.5 of the anceſtors of the heir at? 
the time of the deſcent of the warranty ; as if tenant 3 in tail; dil ; 
continue the tail in fee, and the diſcontinuee; is diſſeiſed, and 0 
the brother of the tenant in tail releaſeth all his right, Ge. to 
the diſſeiſor with warranty, and dieth without Ae. aud ;the _.... 
tenant in tail hath iſſue and dieth; in this cale, the iſſue i „ 
barred: But otherwiſe it is where the right is not in ęſſe in „ 
heir, or any of his anceſtors, at the time of the fall of he war: 
ranty ; as if Lord and tenant be, and the tenant make a feoff- 
ment in fee with warranty, and after the feoffee doth purchaſe 
the ſcigniory, and after he tenant doth ceaſe ; in this caſe the 
Lord ſhall have a ceſſavit; for a warranty doth never bat ny 
right, that doth commence after the warranty (1). 
4 What hall be" "RE caſe be fo that if no ſuch warranty had been made by 1 Set 
ranty: and how the father or other anceſtor, the right of the lands or tene ; 
ſuch a warranty ments ſo warranted, had or might have deſcended or come 
ſhall ber. from this fam anceſtor, and that from and by him that made 
the fame YR ſuch. a warranty is a lines! Warranty 2 
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* See 1 in 1 1 7 cod 335. to EY _ 3 SR ball be fad a [good 3 in Jeet, ow” 
_ ſhall be bound by it, in Com. Dag, Garranty (Hol! Vin. Abr. Voucher (B. 2 575 Bac. Air. Warranty 
(2) Lineal warranty was 210 the help derived, or might by poſſibility have derived, bie title to the land 
warranted either from or thro' the anceſtor who made the Warranty; as, where a father, or an elder ſon in 
the life of the father, releaſed to the diſſeiſor of either themſelves or the. grandfather with warranty, this! 
lineal to the younger ſon. 2 Bl. Com. 301 — Warranty lineal is where a man ſeiged in fee, or in tail, makes 
a feoffment to another, and binds him and his heirs to warranty, and hath iſſue a ſon, and dieth, and the 
warranty deſcends to the ſon. 1 5 s Law of Eſtates Tail. 269. | . 
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| Co 8 1 Tanty. And in every caſe where one doth demand 
of le, tail, if any anceſtor of the iſſue in a ply: whether he 
| e ſeſſion of the land or not, hath made ja warranty, anc 


- have, by poſhbilit of ſome matter that might have been 69 © 
- conveyed to himſelf 4 file by | orce, of the. Sift. by bi bim t 
made the warranty; this is a incal warranty, As if a n 
be ſeiſed of land of an eſtate tail to him and the 8 his 
body begotten, and make à feoffment of it, and bind him and 
his heirs to warrant it, 0 7 hath. iſſue and dieth; this 775 
ranty deſcending upon the iſſue is a an ee (x), And 
if lands be given to one and the heirs males of 1975 bog ah, 400 
for want of ſuch iſſue to the heirs females: 'of his body, and 
the donee doth make a feoffment with warranty, a nd "Path 
1 a ſon and a daughter and dieth this wal , 18. a 
to the (on, and if the ſon, die without iſſue male, 18 
© warranty trom the father "to. the daughter. 2 But, if th 9 55 
eee life e releaſe to the * „ oe 42 85 War- 
ranty, Sc. and after dieth Without illue; this is a C lateral 
Warranty to the daughter, If lands be given to pies bang 
and wife, and the heirs. of their two bodies engendred, . Al 15 
- they have iſſue, and the huſband diſcontinue and die, and a 
the wife doth releaſe with warranty and die; this is a . 
Co. ſofer warranty. And if lands "be given to a man and a woman un- 100 
MG married, and the heirsf* their two bodies, and they inter- 
marry, and are difeil@, and the huſband. doth. rela i 
Warranty, and dieth, and after the wife dieth 3:this is a lineal 
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kate in fee-ſimple, it 4 bar Without any afſets; K. 
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ty Chis actors, he tha Hd hate and bound by a lines 1 
warranty that dot th deſcend * port Him, "unleſs be be ! eſtrained 
„ Ne ſtatute. . Kit d6th not bind” the right of an r 
e 15 fees tail without allets,” for ih Wit "Gale the rüle is, that . 

Bit that Ademandeth fee-tail by writ of formedon „„ 

Tcender, He 10 hot be barred by 4 lineal warranty, unleſs ge 

5 by: afſets by deſcent in, fee-fimple” of other land from the 

Tame e that made the Warranty ; and then it is a bar 


; for 1⁰ "i only as doth. deſcend to bitt no more. And yet Co, bo 5 


if the" iſſde in tail do alien the alſets deſcehded” and die; in ite 393- 
this caſe the iffue of that ifſue is not barred” by this warranty 1 
and aſſets. Bit” if the igue, to hom the warranty doth; de- 
ſcend, bring his writ of formedon, and is barred by judge- 


ment. 45 feen & the warranty and aſſets; in this ca albeit 
he Alien the e aſſets Afterwards, Vet the eſtate tail is barred | for 


bi . 
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9. | Whitthallbetals "**If Xl Wi aj fol Ne E ieh Is fee” Yet ich Warranty, of be 0 1. Co. Wh 


TON ſeiſed and releaſe to the diffeifor with warranty "and die, and Lir.fect, 

warranty ſhall bar. the warranty deſcend on him in reverſion or Temainder ; this is: 
a collateral watranty (2 (2 \ 80 if the leflee for life be. Aifſeifed, LE 
and 4 collateral anceſtor of him in reverſion,” releaſe with war- 
ranty and die, and the warranty deſcend on him in reverſion; 
this is a collateral warranty, for that is. collateral "which is col- 
lateral to the title of the land. And if a man ſeiſed of lands in Lit. Sect. 
fee have iſſue two ſons, and the father dieth, and the younger py 
ſon doth enter, and doth alien the land with warranty, _ - 
die without iſſue; this is now a collateral warranty that is de- 
ſcended on the def brother. And if a fon be diſſeiſed of his 21k. 7. 10. 
own land, and bring an aſſiſe, and after the father doth releaſe | 
to the diffeiſor with. warranty and dieth; this warranty that | 
doth deſcend to the ſon is a collateral warranty. And if a . se. 
father diſſeiſe his ſon of the land he hath of his own purchaſe, | 
without any intent to alien afterwards and to bar his ſon, - 
and afterwards he doth make a feoffment with warranty and die 
'before the entry of his ſon, ſo that the warranty doth deſcend; 2 
this 3 is a collateral . If there be father and two (Og, 2 _ 


188 g — 4 2 -+ 2 . 5 ** 85 4 i . 
e N . wh v8 * * 4 7 5 yo OY be * M4 T”- 9 ES wg * * 
14 res z 


(1) See further: hari be a. lineal ITT apt * it aa bind, in 2 Arr. Warranty (F ) 
Com. Dig. Garranty (H.) Vin. Ar, Voucher (W. b.) to (A. 1 cf 7 
(2) Collateral warranty, was where the heirs title to the land neither was, nor 68994 have been, e | 
from the warranting anceſtor; as where a younger brother releafed'to his father's diſſeiſor with warranty; 
this was collateral to his elder brother, 2 Bl. Cm. 302. No reaſon can be given for à collateral warranty. 
per cur. 4 Mod. 211. — but | Holt Ch. J. ſaid that the true reaſon of collateral; warranty was the ſecurity. of 
purchaſers, and for their encouragement ; as alſo for the bing and ſettlin the eſtates of ſuch as were 
in by title, or deſcent caſt; and this was the only ſecurity ſuch perſons could ave at common law. And 
becauſe the eſtates of ſuch perſons, as are in by title, are much favoured in law; theſe covenants that were for 
ſtrengthening of them were favoured likewiſe. - And in thoſe days there was no need of a lineal warranty; 
but however the force of that is taken away by the ſtatute of Donis; and common recovery is not upon the ſup- 
- poſition of recompence in value, and neyer was within the ſtatute; but always as much out of it as if it were ſo 
mentiohed by expreſs words. And this he ſaid was my Ld. Halt's opinion. 12 Mad. 512.—See further as to 


: ha pealect and ae ** collateral anner, in 5 Sec. 121. Uhr: 2 A 335. ee Won, 168 lefl | 
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. . * ither i is diffeiſed, ah the young er . doth FR ih | 
ES warranty to the diffeifor, and die without iſſue, and then the 
father dieth; in this caſe, the warranty now deſcended is a colt Þ 
Co. fore lateral warranty. If a leaſe be made for life to the father, the 

"| remainder to his next heir, and the father is diſfeiſed, and | 
doth releaſe with Warranty and dieth; this is a collateral Tf 

warranty to the heir. And if the huſband diſcontinue * the * P. 199. 
right of his. wife, and anceſtor collateral to the wife to < 
whom ſhe is heir doth releaſe with warranty and die, and 
. huſband dieth; this is à collateral warranty and a bar 

ce. 10.96. to her. And in every caſe where a man doth demand an 
Ts, eſtate tail by a writ of formedon, if any anceſtor of the iſſue 
an, 1 + in tail, which hath, or hath not poſſeſſion, maketh a warranty, 

and the iſſue that is demandant cannot by any poſſibility that 
may be done, convey to him a title by force of the gift, from 
and by him that made the warranty; this is a collateral. 
Warranty: as if tenant in tail diſcontinue the tail and die, 

— having iffue, and the uncle of the iſſue doth releaſe with war- 
ranty to the diſcontinuee, and die without iſſue, ſo that the 
warranty doth deſcend on the iſſue in tail; this is a collateral 5 9 85 
Warranty 80 if ſuch a diſcontinuee make a feoffment in fee, r e 
| be diſſeiſed, and the uncle releaſe with warranty to the difleifor, V e 
or feoffee, and die without iſſue, and the warranty doth deſcend  _. 

2 — on the iſſue; this is a collateral warranty. If a tenant in tail 
hape three ne and diſcontinue the tail in fee, and the mid- . ; EY 

dle brother doth releaſe to the diſcontinuee with warranty, and , „ 5 

5 after the tenant in tail dieth; this is a collateral warranty to 

1 the elder brother. If one have iſſue three ſons, and giveth 

land to the eldeſt, and the heirs of his body, and for want of 

ſuch iſſue to the middle, and the heirs of is body, the re- 1 5 

mainder to the third, and the heirs of his body, and the eldeſt 5 

doth diſcontinue the tail in fee with warranty, and die with- . 

out iſſue; this is collateral to the middle fon. In the ſame 

manner it is in caſe where the middle ſon hath the fame land 

by force of the ſame remainder, becauſe his elder brother made 

no diſcontinuance, but died without iſſue of his body, and 

after the middle brother doth make a diſcontinuance with Tz 

warranty, Cc. and dieth without. iſſue; this is a collateral N 

warranty to the youngeſt ſon. And in this caſe if anf; of  » 

the | ſons be diſſeiſed, and the father that made the gift, 5 0 Mu 

Ge. releaſeth to the diſſeiſor all his right with warranty ;' 9 9 
this is a collateral warranty to that ſon upon whom the war. i 
ce.3.;z. ranty doth deſcend. If lands be given to A. and the heirs 
lit. Sect. of his body, and for want of ſuch iſſue to E. his ſiſter, and I, 

the heirs of her body, and A. doth make a feoffment with 
| warranty, and die without iſſue, havin g two ſiſters, E. and ; 
F S'; this is a. collateral warranty to E. If lands be given 
to a man and the heirs of his body begotten, who taketh a 
wife and hath iſſue a ſon by her, and the huſband doth diſ- 

continue the tail in fee and dieth, and after the wife doth 

- releaſe to the diſcontinuee with warranty and dieth, and the 

warranty doth deſcend to the ſon; this is collateral to him. 

If tenant in tail diſcontinue the tail in fee, and the diſcon- 

tinuee is diſſeiſed, and the brother of the tenant in tail doth 

releaſe to the diſſeiſor with warranty in fee, and dieth without 

* iſſue, and the tenant in tail hath iſſue and dieth ; this is p P. 194: 
collateral as to the iſſue. If tenant in tail have iſſue two 
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„ 42 ae {ils „ | ip Me 
daughters, and die, and the eldet! enter into; 
, , 
nants in ſpegial tail, have iſſue a daug 
anch the huſband by a ſecond wife have iſſue another daughter, 
and diſeontinueth in fee. and dieth, aud a collateral anceſtor ß 
. the daughters releaſe ta the diſcontiguee with warranty and 
dielh, and the warranty deſcend-upon both: che gangbterz, hs 

is a collateral warranty to them. If lands be given to one and. 
the heirs males of his body, and for Want of ſuch iſſue to the 
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releaſe with warranty, and die without iſſue; this is collateral __ 


fim the eſtate of tenant for liſe with warranty and die, and 
after the tenant in tail die, having iſſue; this is a good bind - Lit. Sc. 
| 712. 


right be the right of an eſtate tail, or the right of an eſtate in Stat, of 
fee ſimple that is to be barred, it is a bat-without any aſſets 3 co. fer 
for in this caſe the rule is, that a collateral warranty is a bar 54. f. f. 


* 


W + # 


mandeth fee tail, without any other deſcent of lands in fae 


gb ſtended, can never have the land ſo warranted, whilſt the war- 
. ranty doth continue in force, but is bound thereby, exceꝑt ãt 
be in ſome ſpecial caſes reſtrained by Act af Parliament; as 
where the huſband alone during his wife's life, or after 
death, being tenant by the curteſy, make à feoffment by fine, 
or deed, of his wife's land, which ſhe hath by deſcent or pur- 
chaſe, with warranty this will not bar her heir without aſſets 
of other lands in fee- ſimple deſcended from the ſame anceſtor 
that made the warranty. Or where a wife after her huſpand's ; 
death, ſhall alone; or with her ſucceding huſband alien, re- 
leaſe, confirm, or diſcontinue with warranty, the land ſhe 
holdeth in dower, or in tail, of the gift of her former huſ- 
band, or any of his anceſtors; this warranty is voidable, and 


| will not bind wied effats ( nt Pom ũ bs Oo hm > 
10. What ſhall be 2 i | 1 3 OY os 1 
+4 If the ſon purchaſe land, Sc. and after let it to his father, Lit Sect. 
7 


ſaid a warranty that | | | hat 1 1 8 5 99. 700. 

doth begin by al. or any other anceſtor for years, or at will, and he by his deed 701, 70. 
eiſin: and what 
ſuch a warrantydoth 


work. wWhereby the warranty doth deſcend upon the heir; this war- . 367 


OP "1 . 8 5 
8 2 1 * 36 8 8 KR a 
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(1) Such warranty by bs the ſtature 11 H. 7. c. 20. made abſolutely vod. — and by the ſtat. 4 Ann. 15 16. 5 21. 


It is enacted << That“ all warranties which ſhall be made after the firſt day of Trinity Term 1705, by any 
« tenant for life, of any lands, tenements, or hereditaments, the ſame deſcending or coming to any perſon. 


doth infeoff a ſtranger, and that with warranty, and after dieth, Ce. r 
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<< in reverſion or remainder, ſhall be void and of no effect; and likewiſe all collateral warranties which ſhall be 
„made after the ſaid Trinity Term, of any lands, tenements, or hereditaments, by any anceſtor who has 


Y < 


no eſtate of inheritznce in poſſeſſion in the ſame, ſhall be void againſt his heir It is a common miſtake, 
that all collateral watranities are taken away by the flatute 4 &5 Ann. c. 16. whereas that ſtatute only makes void all 

warranties by tenant for life, and all collateral warranties made by any acceſtor, not having an eflate. of inheri- 
tance in poſſeſſion : So that if 4. be tenant in tail, remainder to B. his next brother (which is a very common 
caſe, ariſing almoſt on every marriage ſettlement) and A. being in poſſeſſion makes a feoffment, or levies a fine 
with warranty from him and his heirs, and die without iſſue, this is a collateral warranty, (for B. 's title is by 


way of remainder, to which his elder brother is collateral} which ſhall bar B. not withſtanding the ſtatute, tho“ 


no aſſets deſcend. et. fic de femilibus. Robinſon, on Gavelk. 125. As to the operation of the ſtatute of Ann. 
ſee Hawk. Abr. Co. Lit. 7th edit. 468, 476, and further as to collateral warranty, and in what. caſes it ſhall bar, 
in Cem. Dig. Garranty (H. 2.) (H. 5.) Bas. Abr. Warranty (H.) Vin. Alr. Voucher (U. b. 3.) 
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be « A. EX. 
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0 4 . 4 R 7 n. * * 
918 rare} inierchanie;; 8 i yo Tort ge 1 Sad 
of * nurture, make a feoffinerit with warranty, and this Wart 
ranty doch deſcend on his heir; this War doth comnithee 
by difleifin.” 80 if one that hath nd right at all enter into my. 
And, and make a feoffment to ahother with Watranty. 80 ff 
one eopareener enter into the whole land, and make 4 feoffs 
. ment in fee with warranty ; this warranty as to the olle 15 
. moiety dern betzin by dilleilin;” 86 if father ang len porchsſf e 
lands: to them Jointly, '&c. and the father allen the whole ts De 
another with Warranty, Oe. and after the father "dieth ; 8 ar . 
Warranty as to the one | moiety” doth begin by diffelfin. But mr” 
if the purchaſe be to them two and AGE Ak For th 
; 9 alderwith for if the ſon enter in the life time of the Father, 
| the warranty is avowed for all, but if he do hot enter, then ab 
to the father's molety it is 4 collateral” Wartanty. And if the 15 
purchaſe be to the father and fon, and the heirs of gd 1 5 1 85 
and _ father alien with' warranty, Ge. t "Wis calc 
4 ranty is good for the Whole. Ports d 
os ©» the Father be tobe Fav life, a ih 1158 His 7 6 
3% 215 heir in fee, and the father by covin and conſent, of urpoſe 
to bar the Meir by a collateral warranty, maketh a leaſe for 
years, to the end that the leſſee ſhould make a feoffment in fee, 
that the father may releaſe to the feoffee with Warratity, and all 
tis is dene accordingly, and the father dieth, id the warranty 
duoth deſcend to the ſon; in this caſe, the warranty all be faid 
to begin by diſſeiſin. But if the fäther in this cafe make a 
fceoffment in fee with warranty and die; this is a good Wartant) 
to bind the ſon, albeit it is done of parpoſe to bar him. 85 „ . 
if one brother make a giſt in tail to another, and tlie A doth 
| diſſeiſe the donee, and infeoffeth another with warranty the „ : 
, uncle dieth, and the warranty. deſcendeth on the dono | - | 
| then the donee dieth without iffue; this warranty dbth degin — 
by diſſeiſin. So if the father 'and Yon" and a thirt pe 5 
Jjointenants in fee, and the father maketli 4 feoffinent” in fee of \ 
the whole, with warranty, and dieth, and then. the ſon dieth; W 
this caſe, as to the part of the third perſon and to the part of 'fon, 5 | 5 
the warranty ſhall be {aid to begin dy difſeing. But releaſes at | | ; 
this day by a tenant for life, to a difleifor, or any other, "Without | ER 
ceovin, albeit it be to the intent to bar Fim in teverſion, tilt b 
him for intent, without covin and diffeiſin, ſhall pot avoid 
warranty: and examples of warranties that do begin by diffeiſin, 
have theſe qualities : 1. That for the moſt part the diſſeitin is done 
immediately to the heir that is bounce 1 wo 
2. The wärranty and diſſeifin are " fimul and ſe» 
a man diſſeiſe another with intent to make a POM wich 
Warranty, albeit the feoffment be made twenty fy years after the 
diſſeiſin, yet it all be ſaid to be a Warranty that doth begin N 
by diſſeiſin. But in all theſe caſes of warranties" thyt deo beg | 
1280 dinzige, le is the rule, char? they are , TO *P, : 296 


© 7 144.6 095 2 
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VE. Ys * 1 rem 11212 tt. r breed * . 
6) Ak Kg is 5 we be tenant fof life, the remainder to this ſon: in fee the father, bs covin and 
conſent, makes a leafe for years, to the end that the leſſee ſhall make a feoffment in fee, to whom the father 
ſhatt reteafe with warranty; and all is executed accordingly ; the father dies; this Warranty ſhall not bind, 
albeit the diſſeiſin was not done immediately tai the ſons for the feoffment of the leſſte is 2. diſſeiſtn 9 5 


father, who is particeps Criminis. Co. Lit. 306. b. See accordingly and arthan inan. * 
Þl, 7. in margin where caſes are collected to W yy 6 point © ' doarine. 
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bind any others at all. of their right that have any. And the 
law is of a warranty that doth begin by abatement or 
. 1 that 1s, vrhen an abatement or intruſion is made of © 


d N 
£3 #Þ 
* 


wo 
1 8 


alſo it is where: the tenant dieth without heir, and an anceſtor 
of the Lord doth enter before the entry of the Lord, and 
make a feoffment in fee with warranty; in this caſe this ſhall 
not bind the Lord, becauſe it doth begin by wrong (1). 1 


Hall be taken. cauſe they are part of men's aſſurances. Every warranty in law 
is taken for, and hath the effect of, a lincal-wartanty. 


in a feoffment, is, and ſhall. be taken for, à general warranty 
againſt all perſons to the feoffee and his heirs, during the life 
of the Go thar only, albeit there be no ſervice reſerved by the 
deed nor heir named: but it ſhall not extend to the aflignee 


deed, then it ſhall extend againſt the heir alſo. _ ', | 


leaſe for life, rendring rent, is a ſpecial warranty. againſt the 

donor and leſſor, and his heirs and aſſigns; fo that the donee 
or leſſee may vouch the grantor after the grant of. the reyer- 
ſion, or the. grantee, of the reverſion aſter. 399 atturnment of the 


tenant, at his election. . 


ſpecial i in diyers reſpects; for it extendeth reciprocally to, and 
againſt, the heirs of both parties; and it doth extend only to the 
fame land that is given in exchange, and none other; and no 
uſe can be made of it but by voucher, for no warrantia charte 
doth lie upon it. So alſo the warranty, that is made in Omer, 
is taken to extend only to the other two parts of the land. 


the heirs, of both parties. 


feoffors do warrant the land to the feoffees, and every of them; 
this warranty ſhall be joint and not ſeveral. But if the eſtate 


B. and grant to warrant the land to them, and either of them; 
in this caſe the warranty ſhall be ſeveral. 


warranty; this ſhal 
whole * him that is of full age and void for the infant, and 


not void in part and gong! in part. 
If a man make a 


ua of law, that the heir ſhall never be bound to any een . 


- ** 
9 * £ — 


urpoſe to make a feoffment in fee with warranty. And 0 


11. How nme All warranties in. general are favourably taken in law, be- 


* 11 25 


of the feoffee. And if there be any ſervice reſerved on ms 8 


ie 


The warranty that is made by Dedi & Conceſſi, or Dedi only Co. 4. . 


The warranty in law that is made upon a gift in tail, 2 4. 72 


The, warranty in law. that. is 1 upon an ee, is Co. 4: 121. 


ſuper Lit. 


384. 


be ſeveral, as if one grant white acre to A. and black acre to 


E : | 


4 — 


1 5 


The warranty in law, that is made upon the teriure of * 8 
mage anceſtrel, extendeth reciprocally to the heirs, and againſt Lit, 384. 


If a feoffment be made of land to three jointly, 3 the © Co. 5. 59. - 


If a n of full * and an infant join in a end "with Co. ſuper 
be taken for a good warranty as to the — 5 


coftment in fee, and bind his heirs but Co. ſuper 
not himſelf * to warranty ; in this caſe and by this, his heirs “ - 


P. 1 
15 ſhall not be bound, and it ſeems alſo that it will not bind the 
Warrantor himſelf, But if a man bind himſelf to warrant, and 8 
' - Not his heirs, by the feoffment; in this caſe the feoffor himſelf Ry 
. 1s bound to the warranty, but not his heirs; for it is a maxim 2 Kel. 


3 
= - 
p a 


their operation, in Bac. Abr. Waun (K. 1 Com. Dig. N (I. = 


1) ev more 0 white | hall be drama W which'© commences | by diſſeiſin, abatement, or r intruſion, 2 


warran ty, 
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— 1 W. bs 1 an was 1 by $0 FRY wile ONES | 
\ranty.. If one make A feoffment to \ B. and his: A0 and thete- 


his: heirs ; yet this warranty ſhall be taken to extend to them. 
But if the feoffor doth grant to Warrant the land eto B. and doth. . 
not ſay to his heirs, this call not extend to His heirs. || Ane 
= in this caſe the warranty be to B. and his aſſigns, it nal! 
not extend to his heirs, neither ſhall the aſſignees take aan. Cite e 
tage of it after the death of B. And if the Warranty be to B. att a0 
and his heirs, and not to his aſſigus alſo ; this ſhall not extend a 
to his aſſigns. If one make a feoffment to A. babendum to him 
and his heirs, and bind himſelf and his heits to wartant the 
1 in fiend predict; in this caſe the watran hall extend 
0 e 


| oftee and his heirs (1 . DSL L803 206 916 1891, Sadr pd 
co. 1. 1. If one grant to warrant land to "another. and his heirs, and 
5 doth not ſay againſt what perſons,! Gia hall. be taken for Ae. 
"Bond warranty:agatnſt all me. „ 900 
If one make an eſtate and grant to n land, but 
doth not { 8 long, this ſhall be taken for a8 "OR, as the 
eſtate to which the warranty is knit doth laſt. 7 var Bog! 


extend to them and no further; and it ſhall extend in all caſes 
for and to all titles and entries upon title; and it ſhall. not in 
* Any ſuch caſes extend to tortious and unlawful entries 12 7 
| Co. ſuper If a man be ſeiſed of a rent-ſeck,. iſſuing out of the manor 
. of Dale, and he take a wife, and the husband doth releaſe. to 
- - the terre-tenant, and warranteth: tenementa praditia and dieth; 
this warranty ſhall extend to the rent, as well ag to the land; 
and therefore if the wife ſue for her thirds, of the rent, the 
os. fer terre - tenant may youch the heir. And regularl the warranty 
doth extend to all things iſſuing out of the land, viz... to war. 
rant it in the ſame; manner and plight as it Wag in the, hands = 
the feoffor, and he ſhall vouch as of lands, diſcharged. And 
therefore if grantee of a rent, grant it to the tenant of the land 
on condition, and the tenant doth make a feoffment of the 
land with warranty; in this caſe the warranty ſhall not extend 
to the rent, albeit the feoffment be made of the land diſcharg- 
ed of the rent. And. if a woman have a rent-charge in fee, and | 
ſhe doth intermarry. with the tenant. of the land, and a ſtranger . 
doth reléaſe to the tenant of the land with warranty; this 
: warranty ſhall not extend to bar any action to be brou ght 
after the death of the wife for the rent. But if in this 1 
the * tenant WAKE. a feolfment in ſee | with Warranty: and Ahath, P. 198. 
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(1) In . on of Wi ten V. G in 1 12 311. gir i G: made a a, ſettlement of 2 
plantation in America, with a clauſe, whereby he obliged himſel „ bis heirs, executars, and auminiſirators, to war- 
rant and for ever defend the plantation, negroes, cattle, flock, ec. — The word: warrant, When properly applied, has 
to be ſure a particular ſenſe; but has in general a further ſenſe: therefore it is not neceſſary to underſtand 
warranty in a deed or covenant barely as a warranty of the title to,the realty :. But it ſhall be taken fecundum 
ſubjectam materiam. Here are chattles to be warranted in this deed ; ſome of Which are certainly perſonal things, 
as cattle, horſes, &c. though negroes i in ſome inſtances are confidered* as annexel to the plantation. Then 
there are words binding his executors, and adminiſtrators ; which muſt be rejected, if to be conſtrued as a mere 
real warranty of the land. This clauſe, therefore is inconſiſtent with that narrow conſtruction: nor is it penned 
as a real warranty; which is, I do for my ſelf and my heirs warrant ſuch land ;” here the words are, I do 
oblige,” Hr. which amounts to the Tame as, I covenant,” Se. for many other words in à deed will amount 
to a coyenant beſides the word covenant; as I oblige, agree.“ This then is barely a covenant. for himſelf, 
his heirs, executors, and adminiſtrators, to warrants which. word, muſt be conſtrued in a larger ſenſe than 
warranty in a ſtrict legal ſenſe, as large as defend. T hat conſtruction A court of law or equity muſt Bur on it. 
per Ld. x gr I Ve. * | | FW i . | 

| e ay SENG roman e e the 


by Loth grant to warrant the land, and doth not ſay to B. and 5 


Dier a6. If a warranty be made againſt, any ſpecial perſons, it —_ 8 
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anno and fanty; as if one doth warränt land ta anbitier, his heirs, and 
de taken. aſſigns; in this:caſe both the. heirs and the affigns may take ad- 
Mm vantage of it, and they both may vouch ob rebat, or have a 
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1 | If a feoffment be made with warranty to a man and his heirs 


(F.) * * a ; ; LF : | 8 
| „ | | Ts 0  qwbch 
= þ 7 4 J A ? 
; 1 ; xg - - 


in vita brouj Ws er dell vour 
of lands diſchatged at the. time of "the watranty malle. 79 
e tenant in tail of 4 \rent=chats putehaſe the land and take a 
posen with warranty, ah the.iffue Nee a DI Gille 
„„ kent. the tenant ſhall not vouch, e, (1) ITE I 
12. Who may take! All thoſe that ate parties to the — BY 01 ſachs ag ue Co. per 
advantage of ng named in the deed regularly, (hall take 2 


advantage of the W- , ö 


againſt whom i itmay 


warraͤntin bur ta, ſo as they come in in ptidity of eſtate for 
| otherwiſe the heirs-or aſfigns cànhot 5 or have a tvurrantia 
_ tharte; and yet they may rebut, notwithſtanding, in divers daſes. 
But thoſe that are not named, for the moth part, ſhall not take 
advantage of the warranty: and therefore if land be warräated 
to J. S. and not to him and his heirs, or to him und his agu, 
or to him, his heirs and afligns ;- in theſe caſes neither the their \ 
not the affighes/ may vouch or Have à worruntia churtæ; and 
et in ſome 'caſes where it. is 6, the, Nis 4 or tenant of the 
land may rebut. "RL DDE Of, Joo. 

The warranty invendd: to s all exchange, a Partition, by Ded e 

15 and by homage anceſtrel, doth always go in privity'; and-there= 

fore an affignee in theſe caſes; can take no advantage of it. And 
yet in the caſes of exchange and Dedi, an aſſignee may reb un 
But the aſſignee of a leſſee for life ma take advantage of e 3-540 75 | 
warranty in law-annexed to his eſtate.. I 
If one grant to warrant land to another, his heits ere e 0 2 7 8. 17. 
this caſe the heirs, or aſligns, heir of the aflignee, or afſignes. . 

of the heirs of the feoffee, or aſſignees of aſſignees in inmtumn, 
ſhall take advantage of the warranty. And therefore if one 
infeoff I. S. to have and to hold to him, his heirs and afligns; 
and warrant the land to him, his heirs and aſſigns, and . 
doth infeoff B. and his heirs, and B. dieth; in this cafe the 

heir of B. ſhall vouch as affignee to A. And if one infeoff A. 
and B. Habendum to them and their heirs, and wafrant the 
land to them, their heirs and affigns, and. A. die, and B. doth 
ſurvive and die, and his heir infeoff C. in this caſe C. ſhall 

take advantage of this warranty as aſſignee. If one infeoff A. 
— with warranty to him, his heirs and aſſigns, and A. doth in- 
feoff B. and B. doth reinfeoff A. In this cafe neither A. not 
his aſſigns ſhall ever take any advantage of this warranty. And 

yet if B. infebff the heir of A. he may take Dae of the 

warran 1 
If one "make. a W OR way 1 warranty to 5 feof- | 
fee, his heirs and aſſigns, and the feoffee doth make a feoff- 
„ mament over to another by word without deed; in this caſe the 
P. 199. ſecond feoffee ſhall * have all the advantage of this warranty, 
for an aſſignee by word ſhall have the e advantage that an 
aſſignee by deed ſhall havee. 


and aſſigns, and he make a gift in tail, the remainder in fee, 
8 and ho donee make A  feolftment in fee 5 this feoffee ſhall not 52 — 


3 
r 


1 —_—_— 8 . A. ah 
= _ 22 


e e 4 y F * * 4 3 EY x e 7 


(i) See further as to Wi cptration of wartiaties; nüt rights wit adi are Sock wy hid; ps hs 
ſhall be l and taken, in Fin. Abr. Voucher (F 37 * Bae, os e ce Com, bet Garant) 


"2. 2 


: 


R R "A . T v. 


in e py Nb be eee e eee 
b 4 to two f 


75 N 2 9 have no advantage at all b 
e in above the Warranty. 


Skeet, Adeit t 


"IE; 


17 


a "Kopp pot "take advantage 4e affipnes. 
„ "park of the land ſhalt take adv 
9 ty; If a man make Ye Feoffinent of two acres with war- 


de advantage” 11 the warranty as affignee. And 


part, und part of the eſtate in the Whole or in any part: for 
PP tan have a We te him," his heirs and affigns, and he 
due fall" not take 


. + Father have à febffment made” to him and his heirs with war- 


Fut) in this caſe the ſon may take advantage of the fir 


Co, ſuper | 
Lit. 390. 


FEEW 


with warranty, ahd they intern: 


AO, 


| 82 3+ 62. 


- tenant in 5 7 wr in. ns Fa” th e 1. e. art Aldein, 0 or 


teral anceſtor of the tenant in tail doth releaſe with warranty to 
the recoveror, and after the recoveror doth make a feoffment 
to uſes which are executed by the ſtatute of 27 H. 8. and after 
the collateral anceſtor dieth, in this caſe the terre-tenants may 
take advantage of the warran A way of rebutter, albeit the 
eſtate be transferred in the p if be- to whom the war- 


malige en tis Aide + upon 0, war- 1 


rethren m e Ample, with wat- 
WES | lers, und the eldeſt ties without - 
2 i in * * as. albeit the other brother be his Heir, yet he - 
the warranty, becauſe _ 8 
But generally all that claim 
 Uicer' the warranty dall take Sava aitage thereof” by way of fe. 
"they can take no other advantage by it. 
e a ect to two their heirs and ug aa _ 
one bf thats doth make a feoffment it fee, this feoffec in this 


ntage of 4 War⸗ ; 


rahty to Him, his heirs and aligns, and the feoffee doth make 
en of one acte of it o another; in this caſe the ſecond 8 


6 re ore herein there is a difference between the Whole eſtate | 


ft in tail; in theſe caſes the leſſee 
don | vintage” of the Warranty as allig ns: 
2 but they may youch the leffor, or donor, upon the warthnh in 
ut lar. But if x leafe for life be made, the remainder in fee; 
A leſſee may vouch as affigner upon the firſt warranty. f the 


ranty, and he make a coffment” to his ſon and heir with war K 


ty aftet his father's death. If a man infeoff a woman 

try and are impleaded, and 
upon the default of the huſband the wife is received; in this 
© caſe ſhe may vouch her huſband.” "Et fic e converſo... ik a Wo- 
" infeoff à man with warranty,” and they intermarry and are 
* aeg: the huſband in us < caſe ſhall voueh hi imſelf and the 


26 H.8. 3 "Fs that can into the und merely by act of law in the 
5 = 25 pofſt, as the Lord dy eſcheat, or the like, mall never take ad- 
vantage of a warranty: and therefore if tenant in dower infeoff ; 
G1 5 villain with warranty, and ane Lord of the villain enter ; « or 


feoffment of à diſſeiſor, ſuffer a common recovery, and a colla- 


ranty is made, ſuffer a 3 recovery, and after the anceſtor 
ior; the recoveror may take advantage of this warranty by 
way of rebutter: for any man that hath the poſſeſſion of land, 
albeit he habe no deed to ſhew how he came by the poſſeſſion 
of! it, or have he is ee way rebut we: demandant, 12 5 

| | ar 


—— gu ney rree Ge Np 8 
— 2 — Es * 
— 


——— 


2 


+. — 8 


— 
” — 


- A 
2 N F r » 1 
— =_ —— — — * — 
Fr 
"$1 o 22 rn — — — — 
— 2 = 


— 2 


1 et”. 
= — 
* 33 


— 22 
* 
— — 


a 2 2 ; 8 N — _ . . 
= 26 8 e FTF 7 F nts anne te er PRIN; 8 2 rar 8 1 0 
* . 7 n EIS DDS in 2a." ee I 7 ISS, r SS n 8 2 ' . . a 
„ß ˙r ! ⅛¹ꝛꝛ1²˙—¹w!iJt,T. ] Ü AA 22 r .... Pa Fe ok — nab — — 3 — : 2 
2 * O 9 2 A > —_— v 7 - 7 N n — 2 . "x mJ - 2 2 — = —— " 5 5 lt A —— », - an 
— e 4  -- mines = — — — — - — — =_ 0 — n ra? — — 3 — — =o — —— — — — c ¶ hee os 2h EE es 
TP w - — 22 1 ee as = — >; oO O * r — n — X — — « — l - - - . 8 9 
* 8 8 8 * g bY — 03 3 IR rr ET IE ER GILES ADE 2 1 


ps 
r 


oy . — 
- * * + 


— 


—_—— — — — — — 8 . 2 — dag, 
— * r bs © Ping: — —„—„— 2 ———— — — - . l — * — — — doth N = — n — 5 5 _ = 
— g ——— — X 8 — — A — —— — — 6 be — ſ— — — — — . — 
* _ HR - N = — ” . 9 : * * N 8 ——_—_— — gy, NBA ons ow ry — x — 0 — EET \ 
k CA * > - 78 F ” re ＋ ny RS 2 we — — — 4 an W * a j 
> „ — R N = FS A Sat 0 5 Lap 9 — Ig 5 — 4. — * 8 — 3 r 3. <=" 2 IST - < 5 - „ 
TN - * , * i — - * % 3 * 2 py LK y E — 6 S * 3 oY 4 n * n 55 8 8 8 Re." . 1 + = 24 = R = . . - G - I Oh 2 
25 8 — n oy E oi E = = — ; * _ N _ ES nh 7 * 1 2 23 _ S * 8 5 8 r e A a 2 RFA 2 * ny 2 — By y W 
* ns « mo a A A. — 8 _ — hs — — — - — - ap bones — 2 >; - = >; I Lee Et Az * * £ * r Gy py REA I 2 — 5 ot ä = * OW" =>. HERE 2 ;S 2 ä 3 g „ N a. c = \ 
. bo —— — - ; ne 4 Sn 1 = _ 4 - — : 2 2 N %. — 2 S „ LEE” 2 * ms - — ITS \ <> * — - — — * — * l 
_ ä — £ * — — ado ore — Os — - 3 * — 2 3 N * —— - 4 4571S z ar 5 Thc ett” — Ry a \ =_ _ 
8 RN peg — — * L Wot — e * _ FI A * N * * 5 4 
0 "Rs _ . 2 5 — — , E 8 . - r — 2 v OY 7 ago; be 222 - . > 
— — = 2 * * * — — — — + > = = 


— — 


— 


- = —U— — 
a 6 15 — WT, WS ofa 71 Beko aca: N 5 * 2 * « = - l \ 
* 0 — wht woot — — a 15 3 2 a 
, : - p : N . : 
mw — * Sr e — 4 
ty" es ey} 3 — 2 . —ͤ— 6 2 5 Lacs r EC ˙ 2 4a r — GIG 
- 5 * * by 2 : 5 4 " * K. ons” a, ee arg A EIN * „ 6 m, 1. 1 — . w K of DE PIR et Mn "16 oy - p — - 
; — — 2 * 2 3 _— - e , . = 
p I i - * 4 8 42 
- - T : 8 a 
5 4 — L « © s . J * 
0 4 N 2 * 8 
, \ As 
. : * Y * 2 p 
F Mi 1 . 
— ” * Y . 7 be #) 4 
' 5 8 - . 9 £ 4 I 4 
ks , 1 
- 8 N N MY — a 2 = 


3 Ty 26 
If ground wn Warranty. bs 
2 5 an kg two. 3 271. 1 5 „ ſe do another 755 117 5 8. | 
land of the nature. of . borough: Englith ; in 5 caſe, alpeit 8 
Warranty ideſcend. upon ths, eldeſt ſon, only, yet both the ee 
may be vouched. And fo. allp, it, ig 0 F. Be the 
eld 15 mall be vouched as, heir t the Warranty, aud the reſt in 
kelpect of the inheritance(1).. A id in "ke fort, the heir at * 4 
 - common. law, as eV. heir of if part f .the mother ſhall be D „ 
5 youched, or the 11 the common 8 5 may be youched - 
: Aope, (At. the Ec bs i ee And in like ſont. the heir 
C0 8 1 541 in borongh 
vou A with mu <> 
Ja 18 a 


1 8 1 YA 17 $13 
ihe nr — the ere 


. a woman, an nei pf; the e altes, our 36 gs me. l war- 2 Th 

Ph and after ſhe is married to the diſſeiſee; in this caſe, 

* P. 201. may take advantage of * this warranty againſt the diſſeiſee, and 

rebut him upon it, if he ſue me for the land. So if the huſ- 

band and wife ſe me for the lan 1 of his wife, and I have a 

warranty of a collateral anceſtor of the huſband's deſcended to 

him; in this caſe b may; make. uſe. of this to Par the huſband | 

and wife (3). 1235 

1 Wha warranty lineal or collateral may be 1 pL 8 wor 
ranty ſhall be ſaidto Or avoided in all, or in part. And this is ſometimes by. matter 39% 


be defeated, deter-; , 
iced, or ar. in law, and ſoractimes by matter in deed. 1 


and how: or not. "If. the eſtate to which the warranty 18 annexed be x gone, the © 125 3, ba, 


Waminty annexed thereunto i is gone alſo. A theroiors 1 1 


Pas v * 0 1 ? 
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(1) Concerning warranties . a0 eavelkind: Wine it is aid, | rolls in nd oC ks, that every 


warranty which deſcends, deſcends to him that is heir by the common law. Co. Lit. 12. a. 376. a. Hob. 31. 


Cro. Fac. 218. but for the better underſtanding this rule with the proper reſtrictions, Mr. Robinſen in his 
treatiſe on gavelkind p. 123, conſiders the authorities which treat more diſtinctly of this matter, under three 


heads; firſt, whether the younger ſons; heirs in gavelkind, may take advantage of a warranty annexed 


to their eſtate: 2. Whether they ſhall be barred. or aste by the arnakx of their en 3. Whether 
they may be vouched by reaſon of ſuch warranty. 

(2) The baſtard may be vouched alone wichout the mulier, 83 the baſtard-i is heir in appearance and 
ſhall not diſable himſelf, Co. Lit. 376. b. Where a man "has baſtard eigne & mulier puiſne and the baſtard 
enters, a man ſhall vouch the mulier as heir at the common law, and ſhew how the baſtard has entered into 
certain land of the father who made the warranty, and vouch him by the, n. Br. Abr. Voucher, pl. 
119. cites 22 E. 4; 10. See further Vin. Abr. Voucher (U.) 

(3) See according "vw further who may take advanta of a warranty, FT 1 and i in what 
manner, in Bac. _ AY FN 15 e FG Am 8 ) Tr 8 FR wy 1 0 8 


eſtate 


© 4 WARE ANT 


= il Y to Which h 

fanty is determined. And if a man make a gift in tail with 
warranty, and after the donee.. doth make a feoffment, and die 
without iſſue, the warranty is gone. S0 if tenant in tail dif- 


Ad * TY 


. on gage and 


an 


niory be 1 


ity, 
1 inn but if aft, | 10 had bees * 5 Wat 


Lit. 384. 


rant y, 17. 


upon the ſon; hereby the wafranty is gone. And yet if a feoff- 1 
ment be made to a man and his hei eirs, and he dieth leaving 
iſſue daughters; I Y is LPS; wa n en e be en and 
UE is not deter 1 Ne oy 


3 


9 ; bu Be 1 e 8⁰ ea the uncle make the PAVIA, 10 de 
= | ſeoffee, 


with warranty to the 7 — bis 18 and 4 We. and. che 
feoffee doth reinfeoff the feoffor and his wife, or the feoffor and 
a ſtranger; ; in theſe caſes the warranty is not defeated, but 
| doth continue ſtill. 80 if twa do make a feoffment with war⸗ 


keoff one of the feoffors; in this caſe the warranty is not gone. 
And if in the firſt caſe the feoffee make an eſtate to his uncle 


the remainder over, So. in this caſe, the RARE: is only 


0 ſuſpended. 55 a 
Co. ſuper If one make a feoffment or 1 17 707 warranty, and — 


Lit. 391. 
and albeit he do afterwards obtain his pardon, 88. . war- 
ranty is not revived. _ | 

Co. 6. 1. Tf a feoffment with warranty be made to two, or more, 8 
they being jointenants do after by deed make partition; by _ 
this the warranty is determined (1). So if two jointenants be, 

and one of them diſſeiſe the other, and he that is diſſtiſed doth” 
recover in an affiſe and hath judgement to hold in ſeveralty ; | 
a4juges hereby the warranty is determined. 80 if A. and B. be join- 

> K. B. tenants of white acre for life, and A. by fine doth grant to B. 

. . Fotum & quicquid habet in tenementis; hereby the warran ty is 
She, But if a ee be made by n 42 a writ 28 


* 


a watranky/ is dae, T be Fe the > 


continue the tail, and the Ta rand be diflciſed, or make a 


0 ravty 157 25 73 ellen i 1s. | Fope "og 80 n if, 4 a 5 


e. If the father make a Bt to his fon an d heir not = 
Bro, Gar- Aich Warranty, and die, ſo. that the warranty doth deſcend 


to one, his heirs and aſſigns, and the feoffee doth rein- 


is attainted of treaſon or felony; hereby the warranty is gone; 


in tail, or for & life, ſaving the reverſion; or a leaſe for life, * P. 202. 


5— 


d. Raym. 1209 and 1 Salk. bs. 
3 E. 


11 


1) S. P. in Hob. 1 255 Roll v. Obe, ant $. c. cite per cur, in the caſes of Hawkins v. dh in 


force 
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(1) See further in what caſes a warranty Gall - ſuſpended, a es” or prides, in Bae. br. 
Warranty (O. * Com. Digs Garranty (J. 3 ) 2 Roll, Abr. 105. Vin. Air. Voucher r 6.) 
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3% ad of the 1 of 1. . 8. this doth not. Ack 8 the mare 1 
| _ ranty fallen to them 1 böt! it hall be divi vided herween them, af al 
== 9 cher walt all of them'take advantage of e 1 Gal NS Neg 
al one Infeotf” three with warranty to them and t. * . „ 
= and one of them relegſe to one of the other two; hereby Is _ 
= the' warranty 18 gone for t lat p art. But if one of them rele: =”: 
= to the other tW-§õð in this 2 the warranty 18 not bone, W 
= COU Vis, doth continue, and they may vouch upon 8 1 mY 
= Ikone infeoff two men and their heirs with watrant 4 2nd 6 Ne Co. 
| <P of tler doth make à feoffment in fee ; hefeby the warranty is not PROS 
= | determined, but the other! ky , take h tage. of. it notwith- | 
i „ 8 5 
= Relesſe. I the! party Ut wth the W kanty, or the eſtate bs [EET 5 ler 
3 | the Warranty is annexed, releaſe, to. him that i ound to War- 7 a 
it: | rant, all warranties, or all copenants real, or all demands ; $1 748 
11:14 Ree by either of theſe releaſes the warranty is gone. 80 alſo if by. | 
=_ Defeaſance a 1 made between the parties, it be agreed. the ä 
—_ . 5 ranty ſhall be void; by this defeaſance the Wärranty) may be Oy 
= | avoided alſo. Or if it be ſo agreed that the warrantee r. 
1 his heirs, &c. ſhall not vouch, 'or have a warrantia cbartaʒ 3. | 
11.40 by this the warranty, is avoided in part. 
— 1 If tenant in tail doth infeoff His uncle, 'who doth infer Co * 
VN. another in fee with warranty; if in this caſe the feoffee releaſe RE 
=_ | _ t e warranty to his uncle, hereby the warranty is extinct. Ly 
"114 But if a ir in tail be mat - with warranty, In this caſe, a re- 
1 leaſe $i e by the tenant in tal 18 this warranty, will hot 4x> 
. tinguiſh it. ys 
FR | If the parties, Dabwidet What PO warranty i is, intermarry; 8 Oo. ſuper 
1 = by the warranty is ſuſpended during the coverture in ſome caſes, Po 
7 | If tenant in tail doth make a feoffment in fee with warranty, ce. tuper 
1 and diſſeiſeth the diſcontinuee, and dieth ſciſed, this doth fuſe = 330: 
4 pend the warranty. RN e 
4 If two make a feoffment in fee, and warrant the land to. the o Ons ſuper 
14 * P. 207. * feoffee and his heirs, and the feoffee doth releaſe the wartan- Wh 
41 ty to one of the feoffors ; this doth not determine the warranty 
#46 of the other as to the moiety. 80 if one doth infeoff two wit 
i. I warranty, and the one of them doth releaſe the warranty ; this 
— doth not extinguiſh the warranty for the other. MOAT, but it 
m_ doth continue ſtill. 
„ A warranty alſo may loſe its force by taking benefit or W 5 
i. ing uſe thereof; for after a man hath once taken advantage 
0 thereof, in ſome caſes he can make make no further uſe of it: 
i of which read Co. ſuper Lit. 393 (1). | 
i i And now having done with deeds in general, and ſome of the 
4 | parts thereof in ſpecial, we are in order to come to ſome ſpecial 
1:09 "BY | Kinds of deeds ; „ig we will firſt Wa with a deed of 
| | 1 coffment. Ti ous 
{1 


Fx tp 16 n A 155 . V | Tf 
be). e IPO Ws 5 mn . . | „„ fg 7 „„ oO OP IEG! | 
EE” dE I e. band is fend, Reilly bay g is ale 1, Feoffment. 2 
8 gift or grant of any honors, caſtles, manors, meſſuages, | 
Li: Let. lands, houſes,” or other corporeal immovable things of like 
9 7 nature, which be hereditable to another in fee fimple, 1 0 e. to 
him and his heirs for ever, by the delivery of ſeifin and poſ- 
ſeſſion of the thing given. And from hence comes the word Infos, | 
== for by this word and the words give and grant, (as Ms. 
the moſt apt words for that purpoſe) is this kind of con 
© veyance moſt commonly made (1). Hence alſo it is, that he 17 475 
-- - that makes this feoffment is called the feoffor; and he to whom : 
it is made; the feoffee. Allo it is ſometimes, but im roperly, f Feoffor. SN 
- called A feoffment when an eſtate of freehold only do aſs Feste. 
, This kind of conveyance albeit it may be made in moſt caſes 2 Bl, 
Ce. t by word without any writing, yet is moſt commonly done wo, 
| Li 6, | { Writing; and this writing is then called a deed or charter of 
feoffment: but hence is the diviſion of à feoffment by word, 
or a feoffment by writing, The ancient forms and examples 
of thefe deeds are very brief; and yet they had theſe parts 
contained in them. 1. The premiſſes. 2 : The Habendum, 
3. The Tenendum. 4. The“ Reddendum. : 5: The clauſe of 
warranty. 6. The in cujus rei teftimonium. 7. The date. 8. 
The clauſe of Hijs teftibus., Hæc Futt candida illius ætatis fides 
8 cam gue 1 8 lineis omnia Sa! e . | | 
| uunt (2 | 
Rr, nd this manner of conveyance, as it is. the moſt. ancient 3. The nature and 
„ conveyance, ſo is it the beſt and moſt excellent of all operation of it. 
8 others, and in ſome reſpects doth excel the conveyance by fine 8 
„ recovery: for it is of that nature and efficacy, by reaſon alſo 
Le wer of the livery of * ſeiſin evermore inſeparably incident to it, « p 204 
1 . that it cleareth all diſſeiſins, abatements, intruſions, and other e 
:4E. 3.70. Wrongful and defeaſible titles, and reduceth the eſtate clearly 
6» hy feoffee, when the entry of the feoffor is lawful, which 
Bro. ſee neither fine, recovery, nor bargain and fale by deed indented 
— 4:3 and inrolled will do, when the feoffor is out of poſſeſſion 
(3). And it paſſeth the preſent eſtate of the feoffor, and not 
_ only fo, but barreth and excludeth him of all preſent and future 
right, and poſſibility of right, to the thing which is ſo con- 
veyed: inſomuch that if one have divers eſtates, all of them paſs 
5 his feoffment; and if he have any intereſt, rent, common, 
* or che Ke into or out of the land, it is extinguiſhed 4 gone | 
— — — — . -0üͤd＋.d hog 
(1) ee is PONY of the mad of art PIE quia 5% A1 fd for "ok actos writers me; the ny 
called a feoffment donatio, of the verb de or dedi, which is the apteſt word of feoffment, — Co. Lit. g. a.— A 
feoffment e ſignified the grant of a feud or fee: that was the original and proper notation of the word: 
nevertheleſs by euſtom it came afterwards to ſignify a grant (with livery of ſeifin) of a free inheritance, to a 
man and his heirs; reſpect being had rather to the perpetuity of the WY than to the Com tenure, 
Mad. Form, Angl. Differt. p. 4. 8 | FE ne 

(2) For various precedents of feoffments, ſee Mad. Form. Angl. 174 to 216. 

(3) To make a feoffment good and valid, nothing is wanting but poſſeſſion, and where the feoffor has poſ- | 
ſeſſion, tho it be bare and naked, yet a freehold or fee-ſimple paſſes by way reaſon of the livery, "ts 4 
in I Bury. 92. referring to pb. 39. 4 5. 395. 99. en. 1 80 Nr Lit. Ps. 377. 0 / 
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by 1 fecit, And 1 it 1 the ſroffor of Fall col- 
1 benefits touching the land, as condition, power of revo- 
cation, writs of error, attaint, anch the like; inſomuch that if 3 
man make an eſtate of his land upon condition, or with power 
to reyoke it, and after he make a feoffment of the land; by this 
he is barred for ever of taking advantage of the condition, or 
power of revocation. It deſtroyeth contingent uſes, gives | 
away a future uſe incluſively, gives, Ay a ſeigniory incluſive 
1y, and gives away a right of action: for both the feoffment, WD wa 
and livery of ſeiſin incident thereunto, are much favoured in 
law, and hall be conſtrued moſt. ſtrongly againſt the feoffor 1 
and in advantage of the feoffee. And belides all this, becauſe 
it is ſo ſolemnly, and publickiy made, it is of all other con- 
1 "A obſerved, and, therefore. beſt . remembred and 
; rove 1 8 
4. Who way make . If. 105 Röttnent . 8 by 1 1 mutt. the Reed * 7-4 88 
or take a falment! made, written, read, ſealed, 7 delivered, as all other deeds that Ca. arc 
and what ſhall be per 
ſaid a good feoff- ATE well made muſt be. For which ſee deed ſupra, cap. 4. numb. 5. 3 
ment: 0 not; and And in eyery good feoffment that is made there muſt be a rerk. Los 
oper. e feoffor, i, e. a perſon, able to grant the thing paſſed by the 1 e 
1. In reſpect of the feoffment; a feoffee, i. e. a perſon capable of it and able to Bere. 
i pon mewn? (RCCL S and a thing grantable, and it muſt be granted in that, * 
and the quality of H 6. 43. 
their eſtate. manner as law requireth. And for this therefore obſerve, t 
wholoever is diſabled by the common law. to take, is difabled 
alſo to make, a feoffment, Bb 49508 or leaſe ; and many alſo, 
that have capacity to take by ſuch; conveyances have no abi- 
ity to grant them; as men attainted of treaſon, felony, or 


in a premunire, aliens born, the King's villains, ideots, mad - 


Aliens. men, a man deaf, blind, and dumb, from his nativity, a feme 
Idiots. covert, an infant, and a man by duvels ; ; for the 2 offments, 1 
Feme covert. gifts, '&c. of ſuch perſons may be avoided (2). But ſuch per- 
Infant. ſons as have committed treaſon or felony, if attainder do not 


Attaint perſons. follow, ſuch as are attaint of hereſy, a leper removed by the 
King's writ from the ſociety of men, baſtards, ſuch as are deaf, 

dumb, or blind, that have underſtanding and ſound memory, 

albeit they cannot expreſs their intentions otherwiſe than by 

. ſigns, thoſe that are drunken, the villains of a common perſon, 
* p. 205. before entry, &c. alſo * excommunicate perſons, and out- 
lawed perſons, albeit the King take the profits of their lands; 
Outlawed perſons. all theſe may make feoffments, gifts, G. and all theſe have 
| capacity to take by ſuch conveyances, p 
Feme covert, A woman that hath a. huſband, alone and by herſelf with- — See. | 

out her huſband, cannot make a feoffment of her own land, 4 

and if ſhe do ſo, it is void, albeit her huſband agree to it. | 
Corporation. Neither the head alone, nor any one, or more, of the mem- fis fun & 
85 bers of a corporation aggregate of many, alone, may make a e, 
feoffment of any of the land belonging to their corporation. yerk. sa. 
But all of them together may make a feoffment : and if any of 223 

them be ſeiſed of land in his own right, and in his natural 

capacity, he may make a feoffment of this land as another 

man may do; yea he may make a feoffment of this land to the 
ſame corporation whereof he. is a head or member, and ſo 
give and take alſo in a divers capacity. | i 


— 


(1) See ae 2 Bl. 3 210: -_. further as to the origin nature give” ating of a FR WP . 
GU. 510 Wrights Ten. 22. 48. —2 Inft. 110. 119.—Dalrymple on Feuds aue een by feoffment | 
is now very little in uſe ; ſee the note at the end of this chapter. | 

(2) See before in page 54. and the references in note 2 thereunto 
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e eeclefaier lands for eee dane oder thebe N or fons, . 


82 one” years; for all feoffments, gifts, grants, and leaſes 

by Biſhops albeit they be confitmed by Dean and Chapter, or 

by any of the colledges or halls in either of the univerſities or . 

_ elſewhere, or by Deans and Chapters, maſters or gardians of an 

hoſpitals, Parſons, Vicars, or any cher having ERIE. or: ee. 1 

„ n ahn 

Perk. Sect. A cannot make a feoffment- th « 45 own wife 3 Haſband and wiſh 

wee es marriage is conſummate. But after a contract made, and ar- 

nal knowledge had; he may make a feoffment: to Her, ng ſuch | 

'A feoffment will be good Na . A 14-95, BY © 1} ava dec. 

rel. Sa. One jointenant cannot makin al foofinetie= of his: part -of the Jointenants, 

Fil faits & land ta his companion, for a man cannot give a poſſeſſion to Tenant in m. 

n him that hath it before. And hence it is alſo that the leſſor on. 

cannot make a feoffment to his leſſee for life, years, or at will. 

And yet perhaps a feoffment in this caſe if at be in writing 

may Work as a confirmation. But one tenant in common, or 

one coparcener may make a e e oF his _—_ of the land 

1 to his companion e rigs 3 

r if If a man make a ee 85 ahokhet $ ddr is a « difleifin, Difteifot- ot CY 

Perle. . * but a good feoffment againſt all men but the diſſeiſee himſelf. . n 

* And if four join in a feoffment of land, and three of then 
have nothing in the land, "RAKE? the Wenn bath 1 Ne eſtate; | loot SH en om 

l this is a good feoffment. e 

pak . A diſſeiſor cannot . a net 15 thine Ant to — FIR = 

cube ſee, but it will be void, for the difſeiſee will be remitted. . But 

WOE Y ; diſſeiſce may make 4 deed of feoffment and qa letter of attor- 

8 ney to enter and give ver 73 and if e vpe e 0 hs! this 

4 1 be a good feoffment. +} 

Fits. Lamang „ No feoffment, or livery. of kein 8 e 0 e King, Prevogaive 

21. for heidoth always give and take by matter of record (g) | 

Co. ee A feoffment may be made at this day of any thing which 2. In reſpect of the 

2 doch * lie in livery, by whatſoever tenure it be held, notwith- matter whereof 98 

Man ſanding the ſtatute of Magna charta cap. 32. But in ſome . 2 F. 206. 

Gras, caſes where a man doth alien; his land held of the King, he 

muſt have the King's licence before hand to do it, or elſe he 

muſt pay a fine to the King afterwards for not having a licence. 

But of ſuch things whercof no livery: oN Wan can be made, „ 

ent can;be made.. je | 

Co, ufer One may make a Kotte of a moiety, -thind, 8 or 


"19%  Gfth part of his manor or other had, a that by the. name a 1 
a mol t or ee Js 4 (5). 5 TL. ee en, 
— 2 — — eee 4 id 5 T1270 — | 3 2 kl PET 3 — — — 
(1) If they . the lives 6 or twenty-one years, under the beute of 1; 13. Blix. « 6. 10. See further _ in 
the chapter on Leaſes. * © e 7 o $25 44a | 


(2) Though a huſband” windy rey to his wife tn yet "To may. give * a truſtee for her bene- 
fit, and the gift will be good. Fhetefore he may convey land to her by wah of uſe, as by enfeoffing or co- 
venanting with another to ſtand ſeiſed, or ſurrendring a copy hold eſtate to her uſe. And aceording to ſome. 
books, by cuſtom, of a particular place, as of Yorke the wife may take wy immediate conveyance from her 
huſband. \ See note 1 to Co, Lit. 3. a, I Ich. edition, and Cb. Lit. 11. 4. „ 
(3) The proper conveyance by one joint tenant'to another, and what will. i eſfectually ſever the jolnt- | 
tenancy, is a releaſe; for one jointttenant cannot infzoff his companion, Maſe they are both already 
ſeiſed per mie & per tout; and this manner of conveyance paſſing by liv , cannot operate ſo as to give him 
what he already has; but tenants in common have ſeveral diftin& 'Heeks as d may infuff each other, but 
23 releaſe to each other, for a releaſe N the party to 2 67 the ng in 1 demand. Co. Lit. 193-. 
200, | | 
(4) See more amply who 1 may make a feolfiment, and to whom, in To 125. 8 Ge. on b. Bae "Mer: 
Feoffment (P.) 1 Wd 499. Vin. Abr. Feoffment (EC). ow 
A 5) F ears by tenant in common is good of his moiety tho undivided, Br. 4br. Feoffment a 73. 
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preſence or poſſeſ- thin ing w 


; On Con 
. Lit.« 


: en b b de of a6 e chendes 
. ther man 8 honſebeneath- e ee ee e 
eee eadow.-of ane 4 acres; which: "EM 25 121 
D 5 


| cach perſon hath a durtain D * neben an no N 


1 
; 
14 


| year in one 7 N another in a e been Eats Oded I 
eis calls, annen; of theſe che may N feciſfment of Bs TO, 
{Mit 541 randy part, by ; the name of {6 many acres 1 in lache a meadows, - 8 5 
Wide etc bounding or ps is Df 1 *. *: "TA bitte RET: 8 Rent © 
1 wal have it from Eaſter to {penny « ren 24 her N r Lit. 4 155 

ag 646 other ſhall have it from Lammas ta Eaſter: to her and her 


add 4 © heirs, or that the one ſhall have: it: one year, and the other the — 
others year alternis vicibus : or if they have two manors de- 5 


ſcended, and they agree that the one ball have the one manor 
one year, and the other the other manor the ſame year, and the 
next year that he that had the one ſhall have the other alternis 
ra te for ever; in theſe caſes: the: parceners 1 >ither of 
| them make a feoffment of this land or manor (1.).. 45915 1 
3. In reſpe& of e. If there be any. leaſe for life or years in being of Sn or co 21. 
ſion of other perſons ereot the feoffiment is made, and he that hath this e 
on the land at the leaſt for life or years, or in his abſence his bailiff or ſervant . 8 0 


time of the feoff- keeping in the houſe or land whereof the feoffment is to be bel. eä. 


e made, doth give leave and agree that livery" of ſeiſin ſhall be 46 K. 3. 2j. 


| Bro, 1 
his e e 


given upon the houſe or land by the leſſor himſelf or b 
attorney, and for this cauſe doth leave the poſſeſſion of the r 
houfe or land, and thereupon livery of ſeiſin is made; this is Lit. 48, 49. 
a good feoffment: and a Sk livery of ſeiſin and yet it doth 
not prejudice the eſtate of the leſſee. And if the leffor make 
a feoffment of the land to a ſtranger by aſſent or licence of the 
leſſee the leſſee then being on the land; this is a good feoff:- 
ment. In like manner as it is, where the leſſor doth enfeoff © 
a ſtranger to which the termor doth agree ſaving his term. 8 
And if the leſſor make ſuch an entry upon the leflec for life; 
or years, as to put him out of poſſeſſion of the houſe or land, 
and then he doth make a feoffment and hyery of ſeiſin of it; 
8 or if the leſſor in the abſence of the leſſee, his wife, ſervants 
* P. 2079, and children enter upon the thing in leaſe and make * a feoff- 
ment and livery of ſeiſin thereof; in theſe caſes there is as 
good feoffment to paſs the reverſion, for in theſe caſes, Wen 
5 leſſee for life or: years doth re-enter, the law doth adjudge : 
Atturnment. Buy to be an atturnment in law. But if à leſſor will enter 
pon. his leſſee, and againſt his will (the leſſee being ſtill in 


15 | | 7 fable, of the land) make a feoffment of the land, and give 


ivery; this is void, and can never take effect as a feoffment. 

0 And ee if there be a conveyance made of a houſe and 
: land thereunto belonging in leaſe, and the feoffor comes into 
part of the land without the leave of the leſſee, and there 5 vhs 

make livery of ſeiſin of that part in the name of all the reſt 

dvd 15 the land, (the leſſee himſelf.” his wife, child, or ſervant mn fro 
wo br vey upon any other part of the land, and*efpecially if 


On of the land, but void for the whole. And yet I the. leſſee for 
N — — TY ont ne Tas ot Fob e Ir Fo — a rr 32 — 2 


1 L# 0 1 F 


(1) See further 5 what things « a feofment t may | be made, * an. Die. F. ne (4. 2. 0 u. Av. rer , 


<P. 1 


ment (C). 


Vat — 
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8 5 years 


© in the houſe) this Is go good feoffment for any Part a 8 7 


WY 
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85 a1. this part, but it is a 


on 2 14 


Perk, Sect. 


P erk. Sect. 
220. ; 


Fes. Se. If @ man enter into my und y eesg a 


219. 


ee 0 
is dt pat out of poſſeſſion" of that acre. 80 if ene make a hsv 


one make a leaſe for years of 4 
17 ment fee of the Houſe and of a Tloſs adjoining, and gi“ 


* 0 87 doth — * We off this "part, and give 2 
of ſtinn upon chin part; in this cüft the! © ef ile ee 
leſſee in tha "refiquewilli mut u unt the e or livery for 
- eoffiment, Alſo if the lefſee'pive 
_the leſſor leave de make livery; and depart and leuve a ſer vat f - 195 
"the land in chis cafe bite Cevtiis his prefetice | 
is made will hot hart. And ſe 


n the lund whilſt the li 


4 
N 
i 3 1 
#. SS The 5 4 45 4 


land but his catile; they will er be es his Pofſefflon, nor pr 
bee the iy of ſeinn (1) ͤ ler 3 1 ns 
I a leaſe be made of one dere to und and ee 

another, and the leſſor make à feoffment of both theſe ee Wd — 
make e in one of them in the name of both seres; this is 
* feofement for the other acre, for by "this Livery” he 0” ok 


a fedffinent uf tio minors,” the one in poſſeſſion und te other 
wh and give livery of ſeiſin of the manor im PolſeMon ü i 

name of both the manors; this is no good feofftnent fer 
dhe other "manor, neither will it paſs by this feeffinent. 80 1 
Wuſe, and after make a feoff< | 


of ſeiſin of the houſe; the termor's wife and childreti 
being” then in the houſe, in this caſe: this" 15 As good Uvery 
neithet to paſs the houſe nor the cloſ 66. . 
If leſſee for Hife, or years,” make © fooffiticitt of the 18d; the Forfeiture, 


TY 362, teller being then upon the land and not cbntradicting *; it 


ſeems this is a good feoffment, and chat the preſence of the 

befor upon the land; eſpocially if he do not coftradiet it, will 

2 the virtue of the feoffment as againſt the feoffot aft 

all others; dut the telfor en afterwards for the forfei⸗ por f 
ir) pl E I IE bh HE: SLY” 22170 N 


in the * right of his wife, or that he hath Jointiy with his P. 2 8 
wife,” his wife being then upon the land and diſagrecing to it: 
in this caſe” the feoffment is gobd againſt the feoffor, and ali | 
others, but the wife, who notwithſtanding” ber Preſenee and 

. eee JT eo on mona 
I one jointenant Make à fboffment of the bebe land, His Jointenant. 
companion being then upon che land; by this there detk pass 
no more but a moiety,” and the feoffment is void 46 to the 
moiety of his cempahieng for the fedffment Goth Hor” 2 1 TE 
his moiety (% n . 71 ine . 2 I&6 ; 5 . 
ment of it to „ ſtranger, I being then upon the lhe; "this ; 
feoffment is-void; for in this eaſe che law, doth bonkers the to. 

be always in, and never out of the poſſeſſion- 


gane If the King have any poſſeſſion. of the land by wardſhip. or Prevguire, 


12 otherwiſe, the owner of. 
a N 7 And | 


the land can make no feoffment X* 3 
be entitled to land by wardſhip, o 


28 ptimer ſeifiti, aftey office found after the death of af anceſtor 


nap "of one of * 


n in this caſe, 15 us ſaid the feoffment of 


" ( \ 5 tt; ' F BY 
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Outlawed perſons. 


of it. 


che bein is void and peſteth nothing for, che King is füt! 
9 — yr Aud if it bh: ba office-found icin be — 9580 
e one, for the office- 1 ſhall- relate to the eee 
And pet in theſe caſes the feoffment is good againſt the Tt 
bimiel, gand all others beſides the King. If F the heit, befo OD 
off found enter ß 7, 
OB . pardon the feoffee; in this caſe the Teofment-is: good. „„ 
e N yet ſueh a feoffment after office with à pardon is void. 
And * like law is if the entry be before Sa and ſche pars 
after the office; for this is void alſo. But if a man * LN 
neee for debt or. treſpaſs, and; thereupon: the King hath _- 
oh the profits of the lands; in this caſe thy: dwner mayi make a a” 
been ant of this 3 8 1 F 7 
4. In alpen of the 1 Deere = ara er 1 Seq ing Ih nent but it traſt body de ; Fi: TO | 


tory mono * — „ 
by deed. But a leaſe may be jorge land to one for Ifgothe 


| remainder to another in fee, and this may be done without any 
5 Writing by word only (1). Alſo a feoffment may be made of = | 
the moiety, third, or fourth part of a -manor,--or of a piece . 190. 
of land without deed. And yet if one be ſeiſed of a manor, | 
 whereunto, an advowſon is e and he make a feoff- 
ment of three acres parcel of the manot, together with the 
advowſon to two men, Habendum the ont »thalpty with: the 
advowſon to one of them, and the other molety to the her; 
in this caſe the een ee be en ade ole it hehre 
ae r Beg & 2E temat 

If a leaſe: =D made oa 7" th W on N ition that i 
leflee pay to the leſſor within the two firſt years ten pounds, 
then that he ſhall ® have the land to him and his heirs, or 
otherwiſe but for five years; in this caſe if livery of ſeiſin be 
made to the leſſee before his ne this is 5 en, eo. $005, 6 
oe Fro Et fic de imilibus. „„ ü . 3 
Livery of ſeiſin. Every feoffment alſo as. it hg $i By by. Ada an ith Li oſs 
| out deed muſt be made with livery of ſeiſin, and this livery of e. r 
ſeiſin muſt be made according to the rules of livery - and-ſeifin Bas 
herein after laid down, for this is of the eſſence of a feoff- Sed 8. 

ment, and a feoffment is not accounted perfect until livery of 

ſeiſin be made, for until then, the feoffee hath only an eſtate 

at will in the land, and the feoffor may put him out when he 

will. And if either of the parties die before the livery of 
Equity). ſeiſin be made the feoffment is GY and no warrant of attor- 
_ ney to make livery. can be executed after the death of tjñůe 
feoffor or feoffee, neither is there any remedy in this caſe to 
get the aſſurance 10 bet wan ee W in a ne ee 
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P. 209. 
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(1) But by the ſtatute of 29 Car. 2. l. 3. 8 3. It is "enafted That no wats ita or Wine er 
<< of freehold, or terms of years, or any uncertain intereſt, not being<opyhold or cuſtomary intereſt, of,, in, 
« to ot outof any meſſuages, manors, lands, tenements, or hereditaments, ſhall be affigned, [granted or ur- 


rendered, unleſs it be by deed or note in writing ſigned by the party ſo derne granting or ſurr repdering 1 


fame, or their agents thereunto lawfully authoriſed Oo writing, or by act and operation of la. and by 


the ſame ſtatute It is enacted © That all leaſes eſtates, intere {of eebold, or terms of yeats, or any _ 


«© uncertain intereſt of, in, to or out of any meſſuages, manors, Oe. made or created by livery and ſeiſin only, 
“or by parol, and not put in writing, and ſigned by the parties ſo making or creating the ſame, or their 
agents thereunto Jawfully authorized by writing, ſhall have the force and effect of leaſes or eſtates! at will 


only, and ſhall not either in law or equity be deemed or taken to have any other or greater force or 
effect; any conſideration for making any ſuch parol leaſes or en or any 1 * . * _ 15 
8 rd notwithſtanding”, | | 


ee! | 
1 — with 80 che Very, -bok it us 
2 tobim or them that ad Harvive : e de thohdfok 
2 themexr) lace wharthis livery: of ſeifin ios:?:?:k 
4 vor giving of poiſſefſion, 18 a” ſslemn Nor 95 . Livery of ſeiſn 


ents Corporeal, us un evidence or teſtimonial of — 
Jarting'b him chat makes the livery, [froth the = 
of live 7 willing" aecepratice thefts. —©©— 
| party (4). wind Enis is as ancient” a8 4 febff. A 
e nent ben no fchfment is made Without liveryof Netti albejt 
ee rio]; Leila be ſometirhes made upon other cohveyafices. 
Peat as as un pen and neterieus act te his 
by this sans he country ght take bike 
paſb rum mam to man, and e _—_—  __- 
be boys ute elioreutito- may know againſt ate | 
© ring — ard that others may know thut ldd 
_--+ 2. canſe; 1#homotrs take lenſes and of whom td e warch 
. "" chips} Fc. And :by:this- means; if the title com 2 . 
chte jury ban the beiter tell in whom the right 18 ( 3. AS 5 
ce. ſer this "livery, of ffeifin there hre to kinds. T. A livery A 5 
f 47 Alive n daw, called a livery within view, The y in enn 
N dlieech ic when when tlie feoffor, donòr, Ge. by himſtif, or Ane 
tiles, eth tis: ug of the decor of the houſe} or à türf, or 
twig of the land, and delivertth tlie fame. Upon the land unte 
the ftoſfee, donet; Mo. in the Hume of ſeiſin uf the Fbule, bt. 
 deifin of the land.» And this 46 dene ſometiages bY the Partiet 
themſelves if they be preſent, and ſometimes in tHeit abſenee 
1 their attorhies or prorufators. þ 5 he lisety in aw,” is, Where | 
- the feoffot ſalth to the feoffee being in view /oF the land, I 
gie ydu onder houſe to you;and'your Heirs, #6 cites" into 
ne,-and:take.p thereof aevordingly, i r the Me () 
Bro: eftates. 11 Bec uſe thib manner of conveyunoe ce by feoffment i is fo ancient; 7. The nature and 
. therefore this 'veremony(Being inkep parably incident to l fefa operation eln. 
ment) is much favdured in lay: and * it is expounded P. 210. 
an taken ſtrotigly againſt him that doth make it; and benefil 
ly for him to Whom it eis made. And for khis csüſt, it 
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worketh' not of to tranſmit che Preſent auen but alſo to bar 
ak . — T, FEE 2290, Aenne A 353 203 ways [i - | © bein 2 — = 
7 c 74 4 % 98 40 les 7 3 qa 140 i af low i | diff f 

1) In 0 ack/on c hear n Nader 1730, Ot. lands 1 1 erent counties 
10 es + of Fo 42 355 FG of the EH Th 882. 20 5 ndor 20 0 12 5 was made in 
. Ld? e Kin the plaintiff had a good edc Fa app! urt of equity, | 

we 6 ag his evidences to try his krtle at awd. that were totry che e f law) 9 5 We 5 
direct, we love, a ne ding * adit Mol 1 1 of time 4 however a court 
of equity wou d aid A defeet of of ind. Eibl. R 1778 „in, 1 Caſts, i Chancery 81.—8See 
alſo Bolenk Bokenhann V's 40. | by ue Foot A RSS W i Fi ed, it ſhall be diſ- 


charged of meſne e. 52 pattyß A, if a mortg ihe wits 4 thereupon the heir 
confeſſes judgments to andther, tire mortgagee ſhall he relraſet and ſebargze 4.1 2 adgments. Burgh v. 
_ Burgh 2 0 in Chan. Temp. 1 0 8.—The 15 and W re by a We Equity, in aid of a 

defective eonveyance, is ve xten t it, wil 27 Arg ply 9} Fake es 11 form e oy face of the deed, 
but will ſupply cke liert ft of Mites 8 fa | 705 5 "Is, livery „ 2a ſurrender of a 
copyhold ;® een what caſesy N what Ane yt WII n. KOH 1 25 fringes ances, ſee in Com. 
Dig. Chankery-(a/T's). Cbpyhold P. 2.) l de be. Deeds (B "Yin br; Bam (T..) | 

(2) Seiſin i is a technical term, to. denote the completion of that inveſtiture, by v which the tenant- was admitted 
into the tenure, and without which nö freehold” could be conftituted'or pals, per Ld. Mansfield „1 Burr. 107. 
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(3) The diſuſe of lay of ſeiſin, and the want of ſufficient notority thereby occibired; in very lehne 


regretted - by Mr. J. Blathſlone, 97 80 2 vol. Cam. 387 * See alſo Bac. Daw Tracts. I's 4 rtr agg 
(4) In chat caſes lirery way be made A 
different kinds of livery, i in Bac, Abr. Feoff ment * ) Cam. Dig. Feoffment (B. ) « 3% You 0 1 
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; neither is it requiſite in ſome caſes where an eſtate of freehold 2 5 
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Od FROVEWnnT 
ll .proſent.aed.Fathre:\ ights and-pobilities 5;-If therefore our 
_  makeia deale lopndite. to LS. the remainder to rhocight beim of | 
Jeck J. D. is then diving). nd ite livery. of (ifin-ac 
cording to the deed ; in this-eale, albeit he in remainder be © 
not capable of this. remainder, yet by the * it ſhall. paſs - 0 = 1 
7 feoffor, and; ſhall be 5 during the — IF, 
'Y S. 8s if a feoffment be made to © heredibus, w 
1 Luis,] and livery. of ſeiſin ban of the:« en "hs 

| yes perha ? MAY : -make the sftate: good (1 3 141 1925 fe. Nic | e 
4. Where, und in f, Livery of ſeiſin ig; needful;,and muſt be had and malle, in all g On. 28 
what caſes it is "> {es W ere DF: eſtate of: fee ſimple, fee tail; T for A man's Co. es wo 
own or Al man's life, is made or granted by writi * 2 
Word, in the;country Hany lands ot tenemente corporeal (2). ws Os. ow 
And ſo alſo where one doth 1 a leaſe of 1 another for 
ears, the remainder to a ſtranger in feampliuafee. ale erer 
| life z. in theſe caſes, livery, of ſeifin muſt be had an. made o 
1 ee for years, or elſe; nothing Will paſe to him in rema 
5 3 5 the 150 for; years will b good. 
where a leaſe for years is ne condition —_ if Coby OT. 
thing happen the leſſee ſhall. have the fee ſimple; in this cafe, 
the leflee, muſt have livery of ſeiſin before x paring otherwiſe  -- oy 
. the eſtate. will not increaig. And ſo alſo if the King make a ET 
feoffment of the land he hath in the right of the Duc ut Hen. 
Lanca 18 ichin the county Palatine in this - 
livery of ſeifin muſt be. made as in the caſe of a ſubject. And 
in 1. theſe caſes where livery of ſeiſin is requiſite, and it is 
not made, there doth paſs 0 wp reg Wen cohneyance but an 
eſtate at will at the moſt. Bas zen od Fc ii ea74i3lmaat 
But liyvery of ſeiſin is bot r or: . be had and cr. 2. 4. 
| made, in caſes where any eſtate or fee ſimple, fee tail, or for - 
life, is made, or granted, of any lands, by matter of record, fu. r- 
as, by the King's letters patents, fine, recovery, deed indented 
and inrolled, and the like: nor is it needful where any ſuck . 
eſtate is created by way of covenant and raiſing of ; uſe, by way : 
of exchange, indowment ad: oftium, eccle (fie, or ex afenſu: patris; 
nor is it needful where any ſuch eſtate is paſſed or granted 
by way. of ſurrender, deviſe, . releaſe, or confirmation, or by | 
Way of increaſe or executory grant; as when the fee ſimple is 
ranted to the leſſee for life or years in poſſeſſion: neither is 
255 requiſite, or can be made, where any incorporeal heredita- : 
ments, as reverſions, rents, commons, or the like, are ranted Ls 
in fee ſimple, fee tail, or for life: for in ſame of Ps caſes;  __. 
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is made of a corporeal thing ; as if a houſe or land belong to 2 

office, and the office be granted by deed; in this Ae ch 

| houſe or land doth paſs as incident thereunto. S0 if a oO. . nde 
or chamber belong to a corody; in this caſe, by the grant of 

the corody, the houſe or chainiber paſſeth without any livery "IN 

ſeiſin. Neither is it requiſite , upon a leaſe. for years; for if a 


1 5 man n make a leaſe for one thouſand To this leaſe is Fee 


(.) As 00 e 01 + WER to ks. Fad then On ae e 0 out t of e 3 — 
what caſes: ſeveral parcels = paſs by one livery, or where gud parties may take by a pen to one, _ | 


Bac. Abr. Feoffment (B.) 
(2) For at common law n no eſtate of freehold in hade caght * without livery of üs; and theinfore it 


is a rule that no freehold can be and to m—_— in A for ay ts 18 N muſt 3 rer 
ately, or not at all. 5 C. 9 44. 4 5 1 
| 7 


fis 


ivety . 1 
need e W's ant. 2 5 
een ts” 10 8 80 for ele will paſd without 
Fe un Tiers of a ut al (1 7” 71 it. 8 2 K 15315 8 N | 

. 0 „ 4-? of felfin may and muſt} be 1 made either by the party 9: How it may be 
Er Himelf that maketh Ms eſtate, r if it bes livery in deed, it and wn be made: 
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3 men by writing." And he that may make an eſtate, to the fil" : or nt: 55 
3 | peifettion reg Meery is requiſite, mah himſelf, and in his 5. fene aba, make 
Lin right; chuk p 
+ ther; and as attorney to another; ſo divers that cannot make NN * 
any eſtate, ma "notwithſtanding make livery" of -ſeiſins;? - And 1 4 
therefbre the Huſband albeit he may not make a feoffment in Woman covert 
9 bes er leaſt fbr Hife; Ge, of land to his wife, yet he may as Wm. 
an attorney ma + livery" of ſeiſin to her upon a conveyance 
Er And ſo alſo may the wife upon a con- ; 
veyance made to the huſband or her. And ſo alſo monks; in- 
fants, aliens, and ſuch like perſons diſabled to make feoffments 
. bf Se mays notwithſtandi g make livery of-ſeifin as attorneys 
5 £ Ky . -conveyances made by others. And ſo likewiſe may he © 
er. a in remainder in fes make livery to the leſſee for years. 10 E be e 
5 : ge Amilibus. And this livery of ſeiſin may and muſt be made 
4 party himſelf that taketh the eſtate, or in his abſence to 
his attorney or procurator ſufficiently authorized: and in this 
. caſe any one may be an attorney to take that may be an attor- 
Dir 36 ney to give livery." If a feoffment be made to divers by deed, 
Lge 385, ard livery of Teifin is made to one or ſome of them; this is a 
* good livery to execute the! eſtate to them all. But if a feoff- 
1 * [to divers without deed, and livery of ſeiſin is 
made to one or ſome of them in the name of all the reſt; in 
this caſe, the feoffment is good to execute the eſtate in him 
or them to whom the livety is made, and void as to the reſt. 
cs. l If a leaſe for years'be made to A. and B. without deed, the re- 
1 17. mainder to B. in fee, and livery of ſeiſin is made to H. dr B. 
in this caſe this is a good livery to make the remainder! to paſs 
to D. But if a leaſe be made for years to A. the remainder to 
the right heirs: of I. S. in fee? J. S. being then living, ane 
livery of ſeiſin is given to A this remainder is void, for nemo 
5 " oft eres viventis. One jointenant cannot make livery of ſeifin - 
to his companion as à tenant in common may. And a leſſor 
Perk, 40 cannot“ make Oy = ſeiſin to his leſſee for Wile. er * P, 212. 
E. 4 3 See before numb. 4. offs $57, 173 3608 bn vio nt 1 
Co. bee In all caſes re x his ceremony is requiſite, Bas ads. a. In reſpeR of the 
- RM done by the parties drr er in perſon, or their deputies, it B 
muſt be done and made, 1. in the life time of the feoffary "7 
donor, or leſſor, and in be ifs time of the feoffte, dome) or 
leſſee ; for if either of them die, it cannot be done zfterdurd33 | 
neither can a warrant: of attorney be made to delivet ſeiſin after 
the death of the feoffor, &c.. But if there be-more+feoffecs; 
donees, or leſſees, than one; in ſuch caſes, albeit all of them 
Jie but one, the livery of ſeifin may be made to that one that 
doth ſurvive, and it will be good to him to execute the eſtate | 
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_ dhe acres. | But if 1: be ſeiſed of one acre in tee, and poſſeſſed 
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. VV . yo ones detbemine Whew oh 
„ the a therefore in that enſegthe Herget ban my d 
e after his death. 2. If it be a leaſe for ea ee 
muuainder ober in (fee, he livery maſtibe/amnadete the daſſoed for 2 
1 575 50 fr 5 Fears deere his Entry an at the time when hg doth enten fer heat 5 
A _ that; puipoſe ; for afterwards: it Fannet be male. Nun . 


„ 06 ee meu . nplius mum eſſe mon . Aurelie whecher the 8 

en t ec not Ys: in all other caſes; a om mon take herd — 

4. od not (as commonly they do) enter inte che bind: before they 

95 have livery of prod wade thereof; unto them: 2Adds yrt L 
dies the livery. of ſeiſin is good, When it isn made afterwards, 
eee ee, 55. 3. It muſt not be tmide before unt oſtate begin; 3 1 

2 a Icaſe be — for years to begin at Michaeimas with Co. are = 
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1 under. over, and the livery. of ſeiſin is madeibefore Michaels | 
if11-8 mas; this liveryiof ſciſin is voith; for if a ere eee 
—— 4 it muſt work oraſenthyt and ſo it cannot in this «eaſe; h 
A. it is before the eſtate lot beg) % SA "but fas edis 2 8 
— 3. In reſpect of the If an eſtate be made of divers pieces of land in divers villas 8 = 
hi tet 5, ie ger in the ume dag in chit cas, theamaking of e g Xe 
wy frein it 1» made. ſeifin of and in any part thereof; in the name of all the reſtz or D's! 
* of one parcel according to the deed, albeit he doth not ay. in f. S., 
__ the name of, &c. ſufficeth for all; if all the pieces be in br. 
1 grantors poſſeſſion and out of leaſe. But if * our eces/of land 12. 
«179 lie in divers counties ; or in the: e ep ee e 
. leaſe, or out of the poſſeſſion of tho feoffor, contra; For iu that eee 
RY caſe the making of livery in one 2 the name of all — ert 09. 1 
1 reſt, is not cufftcient for the reſt';> for in this caſe, it is irequis 80 4 4, 
4  fite that livery of ſeiſin be made upon and in ſome of the lands 
. in both ee and upon every parcel of land that is out of 
Ty poſſeſſion, , or) at leaſt in ſome paces! of the land in the occu- 
no tion of every ſeveral - tenant. And yet if one part of a manor 
— 4 5 be in one county, and the other part in another county in view +» 2 
— 4 of that part; in this caſe it ſeemb livery of ſeiſin in the unn 
Ha part in the one county, in view of the other part in the other 
1 * P. 213. county, is good and ſufficeth for all “ 80 if the ſcite of a 
F149 5 manor lie in one county, and the reſt of the mano in another 
fi; county; in this caſe, the making of livery, in the ſcite of th 
fl vx manor. is ſufficient for the whole manor- I a feoſfment be Perk Sea. 
i148 made of the manor | of Dale in Sale, the which manor: dbth 1 5 


5 extend in Dale and Sale, and livery. of I is made according- 4 "_ 

Iy in Dale only and not in Sale alſo; by this froffment there 85 

- + |» doth. paſs no more of the manor but that whieh is in Dll wo. 
* 2k © only ( 1). If I be ſeiſkd of one acre ĩn fee, aud of aubther acre 255 Tag 
for life, and I make a feoffinent of both acres, and make livery. ©" 3 
of ſeiſin in that acre whereof I am ſeiſed in fee in the name 

of both acres; in this caſe it ſeems this ſufficeth to paſs both 
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a | of another acne for years, i and I make a feoffment ob both acres - 
and livery of ſeiſin in that acre only whercof: Tan un 
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1) If a manor edit; into 0 counties, u tpat 2 * the manor + 25 Kine ag 5 ob doth it 
nl that which is in the other Tk 80 iris 25 el &/< to diſeifin. i But Mr. holds, 
that livery of parcel of ſuab un — 2 — r the peril in the nber c Perk KA. aul, However 
he admits that if one be difleiſed of two mae, in different counties, entry into one acre in one of the counties 
though made Ti Me name of both "acres, will not extend to the ace in the other county, ' Perk. Set. 229- 
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te. Faits & ma ett! * | 
Sean Fine hot. Fama not ſeited; Wet” ie T' Ve feiſed of two red 
"of Bhd, and let he of "het tar years, and ther makin —«©@o - 
1 : th of them to another,” and make MHvery of ſeinn A 
. have in Poff Mon, in the Wache of both the acres; © "this 
Wilk not {erve to paz the other Jer; Vutlivery müſt be miade 


min that: ACTE Alo. e accordingly” it was. agreed” in a eaſe in 
b the King's Bench 0. 38 Els. Which "was, that a man was 
ſeiled in fee of a manor and other” lands called groves, and'he 
made a feoffftient of it (gtores Dang then in Teaſe for years) 
aud a letter of attorney” io giye Tivery, and the attorney made 
etz. of the mangt in the name of the reſt, the leſſee being 
till in poffeflon of groves ; in this caſe it was agreed that this 
7 1 Was ho good: feoffinent. for groves. * POR COTE n | 
bein, When a feoffmient is made of à houſe and d, the Heery of 5 
_ feifin is moſt aptly ty be made of and in the houſe in tlie name 
_ of the reſt; and at the door. 51 the houſe, Sc. And when a 
feoffment is made of a rectoty r. parſonage - the livery of ſeiſin 
may be made in the 7 vg houſe ; or, if there be no houſe, 
it may be made upon mh glebe; of, if thers be k either, it your 
8 be made at the ring of the church oor, bf 3 
r la the making br every livery of ſeit it is Keren that all 4. In ed of the 
5 bebe that Have any Taful elkate and poſſeſſion in the Mok: abe e 
whereof 1 is to We maile, as leſſees for life, years, N 
en like,” join in che making thereof, or be removed ae 
fdr every e gught 1 to l an immediate pole on od the | 
55 keoffee, donee, Go. 1 1 
beer 5 If leffee for years akt a feoffinent and a\warraft &f attorney — 
to give livery bf ſeiſin, and the attor m7 make livery of ſeiſin, 
the leſſor bein 77 preſent upon the lan and not RS 
it; it ſeems this is a gooc livery of fein. "3: 
2 5 Te preſence of the feoffor, donor, Se. upon the land 
A ach delivered ſeihn to the feoffes, donee, Ge. albeit 
he ſtay upon the “ land à while, and do not depart and leave * P. 214. 
.- the feoffee, Ge. in W, will DOE hurt the e See „ 
mote ſupra numb. 4. 1 
Co. — _ "Livery of ſeiſin may E de f — corporeal. ings" as 5, I reſpen of the 
miar, Ie, lands, meadows, paſtures, woods, chambers, ds 6 ng it 
or the like. And theſe things therefore are ſaid to lie in Iivery. : 
But of incorporeaf things, as tents, advowſons, commons, 
eſtovers, and fuch like things livery cannot be made. And 
_ thieſe things therefore are faid to lie in Aber and not in livery. 
And therefore when a livery is made 0 heſe nl. operatur. | See 
._ above.zumb. 4. (1). g 
0 K wh 'To every good livery of keilin is requiſite either ſuch an ack 6. Ia re ſpect of the 
en as the law doth adj udge to be a livery, or apt words that do iu porch oe | 
amount unto it, for 4 * livery may be good by words without how Par of feil 
any act or deed at all; but it cannot be good by an a& or is io be made. 
_ deed without any worde at all; how beir 11 liyery that hath 
IS 21 at or Fon in it is the be ; becauſe it taketh the deep- | 
#0: | n 
25 e, elt imprefſion in khe Witneſſes. ? 
259.9 TRE moſt uſual formal and els: ae of making of 
. Hs — tire e that the feoffot, Foray Ve. and the 
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be U &, 4s their at 
"MT IT attonies or ſeryants chat haye authorit * 2 to 
. back ſide, or garden if it be à houſe, oy 
part of the land where ſeiſin is to, be ; delivered, and there in 
the preſenge of many. good witneſſes do 6 the cauſe of their 
meeting, and openly. and plainly do read the deed, or declare the 
Contents thereof, and of the letter of attorney fa there be Any. SR 


ee ib bez b 


APN den nene for, Ge. or his attorney (if ir be a houſe). * ; 


7 teh, or haſp of the 95 (all the peo ple, men, „ g 
5 a ..children- being out of the Bs b 5 
piece of ground) do take a clod of the ground, or a Let th or 
twig of af tree, or buſh, growing thereupon; and (all the 
people being out of the ground) the fame ring, '&c. clod, 
5 1 with the deed do deliver to the feoffee, donee, 
Sc. or to his attorney; and in the delivery thereof do uſe = 
or. ſame; ſuch like words, viz. I. 
name of ſeiſin of all the lands and tenements contained in this 
deed, to have and to hold according to the form and effect of 
the ſame deed. Or, I deliver yo 6 and poſſeſſion of his 
houſe, or ground, in the name of all the lands contained, in. . 
the deed, according to the form and effect of the deed (1). 
And then if it be a houſe, the feoffee, Ge. ' doth: enter in firſt. 
alone, and ſhut. the door, and then he doth open it, and let 
in others. And if the feoffment, gift, or leaſe be made with- 
out deed, then they do and muſt WIthal exprels the very eſtate 
itſelf which the . donee, or leſſee is to haye: as for ex- 
ample, the feoffor, donor, or leſſor muſt come to the houſe, 
or land, which is- to be granted, and where livery of ſeiſin i is 
to be made, and there muſt by apt words grant the houſe or 
land to him that 1 is to have it, in fee ſimple, or in tail, or for 


* P. 215. life, (as the agreement is) and in ſeiſin thereof muſt '* deliver 


him the ring of the door, or a turf or twig of the land. And 
if the feoffment, Gc. be made by writing, then it 7 wiſdom 
to indorſe and ſet down on the back of the ſame, how, when, 
and where the ſame is made, and the names of the witneſſes 


thereunto. But a livery of ſeiſin that is not ſo exactly made ce „ . 


may be good notwithſtanding. And therefore if the eee, . 


donor, Sc. or his attorney, take any thing elſe that comes fiv. 11. 
from off the land, as a ſtone, or the like, and therewithal 
doth make the livery of ſeiſin; or if he take a turf, or twig 
from off another man's ground, and not from the ſame where- 
of poſſeſſion is to be given, and deliver that upon the ground 
in the name of ſeiſin; or if he take a piece of ſilver or gold, 
or a rod, ſtick, or the like, and deliver this upon the land in 
the name of Pu ig ; all theſe are good deliveries of ſeiſin and © 
poſſeſſion. So if the feoffor, Cc. be at the door of the houſe, co. 6.26. 


70 or by the "M's or in the houſe, or upon the land, and after he 4. 37: 
my hath delivered the deed he ſay to the feoffee, donee, Sc. Here 
I? deliver, you ſeiſin and poſſeſſion of this houſe, or land, in the 
5 name of ſeiſin and pollellion of all the lands and tenements 
contained in the deed; a Or, [have and enjoy this houſe or land 
according to the deed ;] Or, [enter into this land or houſe and 
Gog Sis n Joy of A alle Or. 11 am content a ſhall | enjoy this 
In the times of our Saxon; anceſtors the delivery of a turf was ence folemai to- eſtab] 
veyance of lands. Hicke's Diſſert. Epiſtolar. 85. Are Com. 28. 1 e e we _ — 
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Fi. Eftop made in one; or there be divers feoffees, and livery of ſeiln 


lag 93 in, yall theſe caſes MY is a is 8 ry " ain 5 1 my 1 leite. Ei 
* de fimilit US © . 8 ay OA Fs 
"If I being ſeiſed f a TY in fee, wake 4 Keofinent of as „ 
825 and 'of: divers, lande, to a man then pref reſent with me in the P: 
8 ſame houſe, and there deliver him the deed in the name of | 
ſeifin. of all the lands contained in the deed; in this caſe, mis | 
1 good delivery, of the deed,” and a good livery of ſeiſin Allo, 
$a ef. albeit. [ continue in poſſeſſion; of- the houſe. ml At go not out 
Teen. Se. Of it. And if I be Lord of A manor, and 1 ing ſick within 
#11,112- {Oe Part of the x man or, I make a feoffment Wes the manor, and ; 
© deliver. the deed to the feoffee, ſaying to him, I will that ou 
(cke ſeifin preſently z and thereupon. command Ne my teriants. 
of the manor to attorn to him, and they do ſo; this is a 
/ Perk. Sect... good livery. of ſeiſin. 80 if 1 make ur deed, Fl ue 1 have . 
. ws: read it, being upon the land, I deliver it to the feoffee, donee, 
+ xs. and ſay, here I deliver you this charter as my deed in the 
4 name "of feli of all the lands therein contained, or the like; 55 
 - | this is à good deliyery of the deed and of feifin, \ But if I do 
only ſeal and deliver the deed upon ot in view of the land, 
Without ſaying or doing any more; this Will not amount to a 
Cromwal's livery. of ſeiſin. . And therefore if a man make 2 Joy ment with. 
Dk a letter of attorney to give livery. of ſeiſin, nd then he deliver 
we Excbe- the deed upon the land; this is no good n 10 5 of livery of 
: * Liſa, N ſo allo it there be no letter of attorney. 
11 be ſeilſed of a houſe in fee, and being 1 in the. houſe fag. 
| © I J. S. here 1, F. 1 demiſe vou this 'houſe for term of my 
8 t this?“ will not amount to a livery of ſeiſin; and therefore P. 216, 
"ot 18 0 good leaſe until livery of feiſin” be pede, but it is a 
: good beginning of a leaſe. 
rei Se, |. If the father infeoff his 180 . land, 0 the ſon ſuffer TY 
26. father to enjoy it, and after the ſon doth come „„ 
ee church where the land doth lie, and there, in the audience V 


1 the pariſhioners, uſeth theſe words to his father, [father ou ary Perry 


Nye given me ſuch and ſuch lands (and doth name them) as 
freely ; as you gave them, to me I give them to you again 3] this 
is no good livery of ſeiſin, neither doth any eſtate paſs hereby. 1 
zi So if one heing upon his land fay to J. §. II. S. ſtand forth, 1! 
lde cafe, do here, r 1 an eſtate to me for mine own life, give this | 
land to thee and thy heirs for ever;] this is no good livery of. 
ki. ln & ſeiſin, neither doth any eſtate paſs thereby. So if one make a 
feolfments Charter of feoffment to me, and make no livery of ſeifin there 
| don, and after I make a feoffment of the land to + 7g and 
the feoffor hearing and having. notice of it, faith, pi do will- 5 
5 agree to it, and am contented. that I. S. ſhall have it 1 
or I do agree to the feoffment, or the like; in this caſe this 
doth not make the feoffment that was made to me good. 


_ If divers pareels of land be conveyed, | and livery: of ſeiſin is 


$a” 


**. is made to one of them according to the deed, without 97 An WE es 
aany more words; this is good. But the beſt form and order oh 

| making of livery in this caſe is to add theſe Nerd r. the 6s were 

8 1 of all it reſt, 1 19 55 eee ee 1 1 10 9 mee bs 
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W ag Nis 1 ul theſe 0 any ſuch, like oh [T wilt that Pins 25. 
V 0 yo ir 151 inte the find and” 5 we it accordm) Ps 
4 e 07 T8 E, take a nd enjoy. th Hd according "to. ac ch ed +. pr ne 
SS > TT 
ꝶñ wi E: the Bhd'an d rake ſeiſin oF it or, ſtake the. land and 
= e G od pive you Jo) e ball (if th e eſtate be made without deed) 

(xt ive your yondet 1 1 105 70 00 48d Foe Heirs, and go and |. AP 


tet into the Tame, arid offeffion thereof accordingly „ 
. 1ht6, 175 Jad 17 5 Be it in fee ſimple'to. von and n 
Fo 2 1 5 Ge. in alf theſe caſes the eſtate and Eo 

the thee ls 4 is good, "BAY the feofför, Ge, ſtand in one county, 
15 akd' the and th 4 0 in ano! her. county.” KF But in all theſe. : 
| cafes of liver 17 within the . 1. It moſt be malle by the n . bot 
ie himſetf that doth make the eftire, for it cannot be made 1 oi 5 
ili his attorney. 2. There muſt be x relation. to the land; for d fre 
do deliver the "deed only to the feoffee in fi ght A Pur 18, 

is Bot 4 good livery Within the view. N 
115 "Cs view of the land, for if 1. 7 5 or, 3] ©o. 8 


Lit 47. 


lad, ; 

bo ies muſt 

c. being out 5 the ſight of the land ſay to the feoffte, G. 

Go an enter, and take ſeiſin of the Hand. "and God ſend. you. 

joy of it; 5 this ih no 3 bod livery of ſeilin. 4. There muſt (+ 

* P. 217. ſoms * body capable of a fretho to take by the liver) „ 
| 5:55 4 oh be. —_ Bt a leſſee for yeats, the remainder to he tight Sh 
heits. of > fy E at >. 70 8 is then living, it is void. 5. The n 

1 feoffee, Gc. müſt enter preſentliy, for if either the feoffor, 2, 

i 1 "donor, Ge. or feoffee, donee, Ge. die befote entry ; the li- feoffmen 
Ws cannot be made good (1). And yet if the party dare not“ 
enter for fear, in this caſe if he claim it only, and do not 

enter it is ſufficient (2 n + ef 
10. Where livery - Livery. of ſcifin in deed. may be made or taken by the de- o. — 5 
of ſeifin made or puties ot attornies of the parties, and this livery by them is as . 51. 


ken b . 
. ſhall be ene good as that livery of fig which | is: made by the parties them-' Le 9. 7e. 


and where not and ſetves; ; and that alſo as it ſeetns. albeit the parties themſelves be; ele e. 
Lc. upon the land . the time of the making thereof if they do non 
contradict, it I But in the making of this livery, care muſt  _ 
be | hat there be a deed of feoffment, for otherwiſe a 
we: 55 Gion to deliver poſſeſſion availeth nothing. . 
That there be à good authority in writing, which may be 
either in the deed of feoffment itſelf, whether it be poll, or in- The gina 


ch ad that albeit the attorney be not 8 en, of el 2s. 


Fre. faits oY 


te deed beſides the feoffment, Ge. That the at- . 5 & 


tqrney Fl. purſue his authority at leaſt in the 1 fubſtance and effect bon, ** 


of . 4. That the e do it in the name of the . Jaw. 


— 
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4a) The feoffee Hugh dev erl. 10 take 22 . the Wien will not * him ; deen 42 

frank-tenement 0 34 be in abeyange. Mo. It is ſaid it will be good if the feoffee enters in the life of 

the feoffor, altho feoffee be a wo an, an married before her, entry, to the feoffor, or any other "who, 
enters and claims in right of his wife. br fans” V. Prrns, 1 Mod. gt. 

(2) For it will be a good execution 6! the” livery and veſt the frank-tenement in him. TY Lit. 48. b. fee 
further as to the perfection of Aivery/ within view, in Bac Abr.. Feoffment (A. 20% Vin. Abr. ec beot (I.) 
and Com. Dig. Feoffment B. 4.) — by what act livery within the view may be e ſee Vin. Abr. 
Feoffment (P. 2.) _ 

Aman map either give or receive liuery by his attorney; for ſince A contract is no more than che - 
ſent of a man's mind to a thing, where that conſent or concurrence appears, it were molt unreaſonable to oblige 
ef@h\ perfon' to be preſent at che execution of the contract, fince it may as well be performed by ary other 
perſon delegated for that purpoſe by the parties to the contract. But ſuch delegation or authority, to:gize-or 
receive livery, muſt be by deed, that it may appear to the court, that the attorney had a commiſſion to repre- 
ſent the parties that are to give or take yy and whether the authority was purſued. Bac, Abr. Feoffment (E.) 
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* Ge. e doth this the Anett me” That it be done | 
5 . 1 the life-time of the parties. But a livery in law may not 
5 "W made by an attorney. And therefore if a letter of attorney 
be to deliver ſfeifin generally, and the attorney by virtue there- 
6 of deliver feifin in view ; this livery of ſeiſin is void (1). 
Bro. Feoff= If an infant, or Woimaf covert, make a feoffment and letter Infant. . | 
Ace of attorney to make livery, and the attorney do fo; this is Woman covert. 
Wa Leer, void, for they are not able to give ſuch an authority. And if 
man whilſt he is of ſound memory, make a feoffment with a 
letter of attorney to give livery, and after he become paraly- 
tick and ſo dumb, but by ſigns he doth declare himſelf to be 
willing to have livery of if in made, and it is made; this is a 
good livery of ſeifin. But if a letter of attorney be made to 
deliver ſeiſin of certain land. by one that is non ſanæ memoriæ, Nes Jane mum! 
and the deed of feoffment was made whilſt he was of ſound 
memory, and afterwards he doth come to his memory a ain, 
and then the livery is made upon the firſt waubant wit] out 
_ . op new aſſent, Ge. in this caſe the livery is not good. 
den,, That for the moſt part, which for the manner and aut of 
| niaking it is a good livery of ſeifin if it be made and taken by 
the parties themſelves, is good being made and taken by their 
|! attornies. or deputies that have a 'good authority. and do well 5 
>urfue it. And therefore if the conveyance be made of divers . 
lands, and they lic in one county, and a'warrant of attorney is 
; made to give livery generally, and the attorney doth make it in | 
one part of the land in the name of all the reſt; this is a good 
livery. Et fic de fimilibunm. 0 
ee bee If a man be ſeiſed of black acre, and hits acre, A he « P. 218. 
Lit. 5. make a deed of feoffment of both theſe acres, and a letter of 
attorney to enter into both theſe acres, and to deliver ſeiſin of 
both of them according to the form and effect of the deed, and 
he doth enter into black acre and deliver ſeiſin ſecundum forman N | | | 
chartæ; in this caſe, the live of ſeiſin is good, albeit -» 85 
doth not enter into both the acres, nor into one acte in the 
name of both. And if the feoffment be made to two or more, 
and the warrant of attorney is to make livery to them bot, 
and the attorney doth make livery of ſeiſin to one of the 5 
feoffees ſecundum formam & effettum charte ; in this caſe the 


1 
4 


livery is good to both, and yet! he that Is abſent may wave 1 ; { 
TR 1 „„ r 
Co. ber And yet if a man be diſteiſed of black acre and white acre, and | _— 


Ln-$2-25% à wartant of attorney is made to one to enter into both theſe 


137, 8 acres, and to make livery, and the attorney doth enter into 
one acre only, and make livery of ſeiſin there ſecundum forman 
chartæ; in this caſe the livery of ſeiſin is void for all, for in 
this caſe he doth leſs. than his authority. So if a man make 
a letter of attorney to deliver ſeifin, to 7. 8. upon condition, 
and the attorney doth deliver ſeiſin abſolutely; this livery of 
ſeiſin is void. And fo in all ſuch like caſes where the attor= 
ney doth leſs than the authority and commandment, all that 
he doth is void. But for the moſt part where the attorney 
doth that which he is authoriſed to. | ig and more- Alſo, © 7 7 
3 for ſo much a as is s warranted, and void for the reſt,” And | 
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(ri) An attorney cannot be liyery in view, lg his warrant is Ats aft an actual ns eel 
livery, and not of a livery i in law. Co. Lit. 52. 2 Roll Abr.'g An attorney cannot make a letter of attorney 
to another to give livery 18 E. 4. 12. b. 19 H. 8. 10. 2 Roll Abr. IM See further in Noy's Max. 161. 


31 5 therefore 


"FE DE I 0 4 * E © Y * 2 us N 10 5 © ap. 77 
- cheats if the deter of attorney Poe to; give keg of 1 te en. . 
I. S. and the attorney give it to J. F. and W. S. this livery S 
is good to I. . and vold to V. F. 80 if the letter of attorne ß 
be to give livery. of ſeiſin of white acre only, and be maße 
livery of white acre and black acre, alſo; this livery. is good 
for 2 acre, and void for black acre. So if the letter f 
attorney be abſolute, and the attorney give livery upon con- 
dition; Tome bold this to be Sach ul the ee to be - ER ate 
void. 12 5 
If a 1 8 5 of . * made. to two Ss, to make. or Co. lager | 
ade livery. of ſeifin,, and one of them alone doth it without rk. 
ii the other; this is a void livery. But otherwiſe it is when it is 
= made to two jointly or ſeverally, for there ne of them alone 7 
. 1 e be a „„ 
FR If a letter of attorney be to Se Gag livery of. 70.5 after the Ferk. Sg. 
| "hath of another man, and. the attorney doth make livery of MO 
#0 ſeiſin during that man's. life ;. this. livery is void Tabs. ones; 
| capa e . | Livery of ſeiſin is ſometimes. made ſingle, and 3 any Lit. Sect. 
and conſtrued. relation to the deed, whereby the eſtate upon which the livery S 
is made, is created, at all: and ſometimes, and moſt com- . 
monly, it is made with reference to the deed in theſe, or ſuch Fite. er. 
like words, [ſecundum formam charte].. In the firſt caſe the 17 L473. 
eſtate is oftentimes made upon the livery; and then there may 25 3 
* „ 15 I eſtate contained in the *,deed, and another made by the Ee. 
| alſo there may paſs more land by the livery than is, in the meas K 
et! and by this means when there is a fault in the deed, ſo hat n 
the land will not paſs by the deed, it may perhaps paſs by the 
livery: but in this caſe then chere muſt be apt words uſed in 
the making of the livery to create the eſtate alſo, as well as to 
give the poſſeſſion. But where the livery of ſeiſin is made 
with relation to the deed, there it muſt take effect according 
co the deed or not at all; for theſe words fecundum fermam 
. are to be underſtood. according to the quantity and 
quality of the effectual eſtate contained in the deed. And 
therefore if one make a deed of feoffment to another, and in 
the deed there is contained no condition at all, and when the 
feoffor doth make livery he doth make livery upon condition; 
or if the deed contain an eſtate to him and his heirs, and he 
maketh livery of an eſtate in tail or for life; in theſe caſes 
there doth paſs nothing by the deed. And yet if there be apt 
words uſed to create ſuch an eſtate at the time of the livery 
made; ſuch an eſtate may be made by the livery without the 
i Wl | | | deed, and then the deed ſhall be void. But if in theſe caſes 
_ the feoffor ſay, when he doth make livery on condition in tail, 
. or for life, ſecundum formam charte ; in this caſe, there is a 
good feoffment . made according to the deed, and the additional 
words are void. So if a man make a leaſe for. years, and make 
livery ſecundum formam charte ; this is but a leaſe for years ſtill. 
And if A. give land to B. to have and to hold after the death 
of A. to B. and. his heirs ; ; this is a ro 0 deed; ; and therciare 
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( 1) If 4 of attorney be made to three e et „ Hifi, and two of them ly make the livery, it is 

not good, becauſe not purſuant to the authority; for the delegation was to them all three, or to each of them 

, ſeparately ; but if the third was preſent at the time of the livery, though without doing or  faying any thing, 
it is good. Dier 62. a, ſee further Mo. 278. 1 Leon. 192. 

(2) See more amply as to the doctrine of livery by letter of attorney, in 2 A. EegFroend N be as 

Feoffment (B. 3. )—and note 2 to 13th edition G. Lit. ED Me | as 5 
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5 ir . a af eile 5 ans | AAA RN e the, 
1 2 of ſeifin is void alſo, But if when he doth give — 

of ſeiſin, he giye it to him and his heirs without theſe words 
um formam, &c. or if in the making of livery he ſay, 


ha 1 deliver you ſeiſin of this land, to have and to hold to 
you and your heirs for ever, or the like; this may make a fee 


"8 after make hyery, of ſeiſin of four acres; in this caſe if 
” _ there be Wan in the livery of ſeilin ſufficient to make a mW: 
_ +.» ſtats, the other two acres: may. paſs alſo. ob. e ee 
8 7 2 II A. by deed give land to B. to have and rg hold after, the 
Se. death of A. to B. and his heirs; this is a void deed; and there- 
. K. Aich fore if upon this deed, livery of fein be made before the day, 
„ by 1 party himſelf, or at, or after the day by his nr 
5 oth 1 ſeundm, 


"it cannot. enure ſo. And yet if a leaſe be made for life to begin 


| perſon 55 4 make:. livery. of ſeiſin ſecundum. formam chartæ; 
; bee this caſe the leaſe perhaps May Perm: ac by this Ver 
„ ſeiſin. . 

Co. ſufer If an agreement "oY 8 two 7 the one bat Or 


livery: of ſeiſin is made generally without any ſuch condi- 


dition ſtill. 
Pak If there re a ak in dhe coo a8 by the 'miſ-naming aft 
24h feoffor, &c. feoffee, Sc. or the like, and afterwards. the 
feclter, Ge, doth. biafelf } in perſon make livery, of ſeiſin upon 
this deed to the feoffee, Ec. by this the es of the deed ny 
be holpen and cured. . Then. 
_ 7 If one make a. our to himſelf al mide" ts ive 
bars 5 . livery of ſeiſin to the other; this is a good feoffment, and ſhall 
aeelhnure to the other wholly, and he ſhall take the whole by the. 
feoffment and the livery. And ſo if the livery be made to one 
that is c apable, and to another that is not capable; he that i is 
capable ſhall take the whole, and the other ſhall have 9 
80 80 if a feoffment be made to two, and one of them die be- 
fore the livery is made, and after the livery'is made to the ſur- 


2 he ſhall have all the eſtate thereby. So if a feoffment be 
made without deed to a corporation and to J. S. and i 9 
made to I. S. alone; in this caſe J. S. hall have the TOR and 
1 the corporation nothing at all. 
pez If a feoffment be made to four, and 3 of Git is mw. 
Co. 5 9 26 one, two, or three of them; this ſhall” enure to them All. 
3 But if the feoffment be without deed, it mall enure to him 


this ſhall enure to them. wholly, and not to him at all for _ 

part. 3 oxy $05, e 
1 pe 55 tenant . a feoffment to his Jeet rt another, and 
1 0 livery of ſeiſin to the other; this ſhall enure wholly to 

the other until the Lord agree to it, and then to them both. 
colin If one make a deed of feoffment of one acre of land to A. 
2 2 and his heirs, . and another deed. of the fame. land to A. and 14 
heirs of his body, and deliver ſeiſin according to the form and 
effect of 85 nn ; in is caſe it ſhall enure by moieties, '7. Fes 
e 


- imple. And ſo if one make a deed of feoffment of two acres, 


& effectum charte; the livery is void alſo, for 


5 * ys vivor; in this caſe the livery ſhall enure to the ſurvivor, PRIN. | 


in futuro, and at, or. after the day come, the leſſor himſelf in 


. 


© wholly to whom the livery. is made. And if one of them g give. ys ; 
warrant to the reſt to take livery for him, and they do ſo; 


the * other upon condition for ſurety of money, and afterwards F P. 220. . 
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ie * 1 and tlie * imple expetani in hs. Wt 
Fm pe 4 fre > Blk | in the other moiety. e N 5 - 
If two ſeveral deeds of feoffment be made to two ſeveral” — 
2 of one and the fame pr he that can get the fein . 
firſt ſhall have it. Rem domino, vel non domino, vendente duobas,” Np 


44 + 3 £ 1 * * 7 i . 1 
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in ls e e potior traditione prior. e 

If leffee for life make a' feoffment, and à leber of artechey + WY 
to the leſſor to make livery, and he doth” make livery accord- 5 | 
ingly ;' in this caſe this ſhall not enure to bar him of his entry 
upon the feoffee for the forfeiture of his leſſee. But if lefſe& 


| |  - years make a feoffment in fee, and ſuch 4 letter of attorney 5 

. . to the leſſor, and de doth” Gelder ſeifin accordingly; 5 —_—_ 

| fr, livery ſhall bind him, for it ſhall be ſaid as in his 'own ri ght, „„ 3 

| | . becauſe the leſſee had no freehold whereof to J a eo en 
P. 221. *I a leſſor make a deed. of feoffment, and a letter of attor- fn. . | 


ney to the leſſee for years to give livery, and he doth it ac- q 

_ cordingly ; this ſhall not be conſtrued to extinguiſh' or raps His . 
term (1). See more in Expoſition of deeds, ſupra," ch. J. 3 
And ſo we come to another kind of deed: of common au- 5 
Hufe called a 1 wr fate. | e 
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(1) og more 2 in N Dig. F e_ (8. 5. * 1 A. Feoffipent 7M 1 ile "i ry Ar. 
Feoffment (B. )—In what caſes livery ſhall be preſumed at law, or ſupplied. i in equity, Tee bef ore in page 205. 
note 1, and further in 1 Wogd 529. Vin. Abr. Feoffment (Fa.) . 

The reader, it is preſumed, from peruſing this chapter, and conſulting the authors 4 80 e in it, muſt 
be well convinced of the excellent nature of the conveyance. by : /eoffment with: livery of ſeiſin. This con- 
veyance is now but very little uſed (as was obſerved before 1 in note 1, to p. 200.) but it is ſtill nevertheleſs 
a formal, valid, and effectual mode of e conveyance ;. it has however been of late years almoſt entirely ſuperſed- _ 
ed by the conveyance by leaſe and releaſe. —The editor apprehends he cannot explain this circumſtance, and + 
the origin and nature of the conveyance by leaſe and releaſe, more ſatisfactorily to the reader, than by ſelecting 
particular paſſages from ſome of our moſt reſpectable legal writers, in the order of time in which they have 
written concerning it. Ld. Bacon in his Treatiſe on the uſe of the law, p. 154, ſpeaking of the inconveniencies 
of the putting lands into uſe before the ſtatute of uſes, and the frauds which were occaſioned thereby, ſays, 
that „in the end of 27 H. 8. the parliament purpoſing to take away all thoſe uſes, and reduce the law to 16 
« ancient form of conveying of lands by publick livery of ſeiſin, fine, and recovery, did ordain, that where lands were 
„put in truſt or uſe, there the poſſeſſion and eſtate ſhould, be preſently carried out of the friends in truſt, 
& and ſettled and inveſted on him that had the uſes, for ſuch term and time as he had the uſe.” 3. 

In Dalrimple on Feuds, p. 210, it is ſaid, in England, although originally conveyances by deed of party 

5 were executed by acts of infeoffment ; which, as will appear from a compariſon of Mad and Craig, corre- - 
ſpond in their nature and.progreſs to our ( Scottiſh) charter and ſeiſin; or by ines, Which were originally an 
acknowledgment of ſuch feoffment in a court of record; yet, earlier than the time of Liztleton, it had come 
into faſhion, to tranſmit land by attornment, if there was a tenant, and by leaſe and releaſe, if there was 
none ; in the firſt of which caſes, the form of getting the conſent of the tenant of the ground to the transfer 
ſupplied the place of that livery, which could not be given; and, in the other caſe, the grantor gave to the 
grantee an imaginary leaſe, in order to put him into poſſeſſion, and the next minute Weener, in the 
language of the law, of Scotland, renounced all right or intereſt he had in the land. 

In attornment ſomething was done to ſupply the want of livery, and in leaſe and releaſe the entry gave 
livery; 3 but a ſtatute of Henry 8. by making proviſions concerning a form of conveyance, which had been 
before in uſe, enabled people to diſpenſe with theſe two ſhadows of a form, and with the circuit of a feoff- 
ment altogether, The form of conveyance by bargain and ſale, made ſecure by writing and enrolment, 
by virtue of this ſtatute, correſponds to the diſpoſition without infeoffment in Scotland: This laſt with us 

_ doth not transfer; it is only a 4 155 to the transfer; but in England, on a bargain and ſale, all notion of a 
ſuperior or delivery is loſt : the moment the deed is inrolled, the eſtate, to almoſt all effects whatever, is 
veſted ab initio; nor can there be any e nn n purchaſers, except what ariſes from the dates 
of their reſpective inrolments. ; 

In 1 Wed's Conveyancing, p. 714, a conveyance by leaſe and releaſe is deſcribed to bu where he who is 
to convey any lands or. tenements firſt makes a leaſe, (or bargain and ſale) of the premiſes to the per- 
ſon to whom the ſame is to be conveyed for ſix months, a year, &c. but uſually for a year, to the intent 
that by virtue thereof the leſſee may be in the actual poſſeſſion of the premiſſes granted by the leaſe, 
(or bargain and ſale) and intended to be releaſed to him; 4nd then the leſſee (or bargainee) by virtue of 
the ftatute of the 27 H. 8. c. 10. for transferring uſes into poſſeſſion, is enabled to take a grant or 
releaſe of the reverſion or inheritance” of the ſaid lands, to the uſe of himſelf and his heirs for ever, c, and 
then a releaſe (uſually dated the day next after the date of the leaſe, reciting the ſaid leaſe and declaring the - 

uſes) is accordingly made; which in this caſe is a wank eos of ane's 6687 or en wan he has in 


a thing to another who has the * Weil 5 IR 1 
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A leaſe and releaſe are but one conveyance, and in the nature of one deed, 2 Mod. 252. Leaſe and releaſe 
is now become the moſt common conveyance of lands. It amounts to a feoffment ; for by the ſaid ſtatute the 
_ - » uſes are transferred into the peſſeſſon, ſo that thereby the place of /ivery of ſeiſin is ſupplied ; which indeed 
_- faves much trouble, eſpecially when the bargainory Ce. lives at a diſtance from the premiſles : in which eaſe 
/z letter of attorney to make livery was obliged to be made; otherwiſe the bargainor, t. was to deliver 
JJ EE I er nes £ J)) 8 
5 Totice Blackſtone e Io the ſtatute of uſes (in the ſecond volume of his commentaries p. 337.) ſays, 
the only ſervice to which that ſtatute is now conſigned is in giving efficacy to certain new and ſecret ſpecies 
of conveyances ; introduced in order to render tranſactions of this ſort as private as poſſible, and to fave the 
trouble of making livery of ſeiſin, the only antient conveyance of corporeal freeholds: the ſecurity and no- 
1 of which public inveſtiture abundantly overpaid the labour of going to the land, or of ſending an at- 
torney in one's ſtead, And in the Tame volume p. 339. deſcribing the conveyance by leaſe and releaſe ſays, 
that mode of conveyance was firſt invented by ſerjeant Moore, ſoon after the ſtatute of uſes, and now the 
moſt common of any, and therefore not to be ſhaken ; though very great lawyers (as particularly Mr. Ney) 
have formerly. doubted, it's validity, It is thus contrived. A leaſe or rather bargain and ſale upon ſome 
| pecuniary conlideration, for one year, is made by the tenant of the freehold to the leſſee or bargainee. Now 
this, without any enrollment, makes the bargainor ſtand ſeiſed to the uſe of the bargainee, and veſts in the 
bargainee the 2% of the term for à year; and then the ſtatute immediately annexes the paſſeſſon. He there- 
fore, being thus in poſſeſſion, is capable of receiving a releaſe of the freehold and reverſion; which, we have 
ſeen before, mult be made to a tenant in poſſeſſion; and accotdingly, the next day, a releaſe is granted to 
him. This is held to ſupply the place of livery of ſeiſin; and fo a conveyance by leaſe and releaſe is ſaid 
to amount T 16 00 EET LIL DO POT ET ß Coo or 
Mr. Hargrave in note 3. to the 13th edition Coke: Littleton 48. a. ſays but ſince the introduction of uſes and 
truſts and the ſtatute of 27 H. 8. for transferring the poſſeſſion to the uſe, the neceſſity of Jivery of ſeiſin for 
paſſing a freehold in corporeal hereditaments has been almoſt wholly ſuperſeded, and in conſequence of it the 
conveyance by feoffment is now very little in uſe. Before the ſtatute of uſes equitable eſtates of freehold might be Es 
created through the medium of truſts without livery, and by the operation of the ſtatute'/zga/ eſtates of freehold 
may now be created in the ſame! way. Thoſe who framed the ſtatute of uſes evidently foreſaw, that it would 
render livery unneceſſary to the paſſing of freehold, and that a freehold of ſuch things as do not lye in grant 
would become transferrable by pare only without any ſolemnity whatever. To prevent the inconveniencies, 
which might ariſe from a mode of conveyance fo uncertain in the proof, and fo liable to miſconſtruction and | 
abuſe, it was enacted in the ſame ſeſſion of parliament, that an eſtate of freehold ould not paſs by bargain 
and ſale only, unleſs it was by indenture inrolled. See 27 H. 8. c. 16. The objects of this proviſion evi- 5 
dently were, firſt, to force the contracting parties to aſcertain the terms of the conveyance by reducing it into 
writing; ſecondly, to make the proof of it eaſy by requiring their ſeals to it, and conſequently the preſence 
of a witneſs; and laſtly, to prevent the frauds of ſecret conveyances by ſubſtituting the more effectual noto- 
riety of inrollment for the more ancient one of livery. - But the latter part of this proviſion, which if it had 
not been evaded would have introduced almoſt an univerſal regiſter of conveyances. of the freehold in the caſe 
of corporeal hereditaments, was ſoon defeated by the invention of the conveyance by leaſe and releaſe, which 
ſprung from omitting to extend the ſtatute to bargains and ſales for terms of years; and the other parts of 
the ſtatute were neceſſarily ineffectual in our courts of equity, becauſe theſe were ſtill left at liberty to com- 
pel the execution of truſts of the freehold though created without deed or writing, The conveyances from 
this inſufficiency of the ſtatute of inrolments are now in ſome meaſure prevented by the 29 Cha. 2. c. 3. which 
provides againſt conveying uy lands or hereditaments for more than. three years, or declaring truſts on them, 
_ otherwiſe than by writing. See further as to the nature and operation of the conveyance by leaſe and releaſe, 
in the caſe of Barker v. Keat, 2 Med. 249.— Shortridge v. Lamplugh, Ld. Raym 798.—Lill's Pratt. Conuey. 227, 
Bac. Abr. Releaſe (C. 4;)—Zouch v. Parſons, 3 Burr. 1794. Vin. Abr, Deeds (D.) . | 
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+ Bugats and oy FT 1118 . Goth 1 1010 þ the - rally" be he proper 
. 5 8 I. - of a thing, from one to another, upon valuab 58 
i Geration. And herein only it doth differ from à gift; that this Co. 4 TY 
may be without any conſideration or cauſe at all, and that hath 5 15 | 
always ſome meritorious cauſe moving it, and cannot be with- " 
out it. This word alſo is ſometimes applied to the {Fn ne 
or conveyance whereby this is done and made, which is called 
24 deed of bargain and fale, for this A be A by writ 
15 Without writing (1). 1 
4. Suh And ſometimes this is $65 may be a wa tenements, — 
Vea hereditaments, and to this the term is moſt properly applies: enen, 
And then it is faid to be, where a recompence is given by both “58 
parties to the bargain. As where one doth bal eg and ſell 
his land to another for money; in this caſe the land. is a re- 
compence to the one for the money, and the money to the 
other for the land. And this now alſo is become one of the 
common aſſurances of the kingdom; ſo that ſuch an 1 Per Obie 
may now be averred to be fraudulent within the ſtatute of Jo; Hi 
27 Elis. as well as any other aſſurance, a rent may be reſeryed be. 
upon it, or a condition made by it, as well as by any other _ 
kind of aſſurance. And ſometimes this is and may be of 
ae bee woe as trees, corn, Hos oxen, Le houſhold... 


N a contract: which, Ras taken; is an eee be- 
tween two or more concerning ſomething to be done, whereby © 
both parties are bound each to other, or one is bound to the 
other. But ſtrictly, it is the buying and ſelling of ſome per- 
| ſonal goods whereby the property is altered. And in both theſe 
Bargainor. | caſes he that doth ſell is called the bargainor, and he to whom | 
- Baegarnors the ſale is made is called the bargainee. _ 55 
3. The effe of it. The effect of this is to transfer the property; and this it Co. 8. g4. 
| will as effectually do as any other kind of conveyance what- 3. 
| ſoever, And therefore the bargainee of a reverſion, howſoever 
P. 222. he may not have * benefit of a condition upon the demand of 
Na rent without giving notice of the bargain and fale to the 
leflee ; and howſoever if A. conuſee by a fine of a reverſion, 
before attornment of the tenant bargain. and ſell the reverſion 
to B. that. B. cannot diſtrain for this rent until he can get 
an attornment of the tenant ; yet the bargainee ſhall have bene- 
fit of a condition as an aſſignee within the ſtatute of 32 H. 8. 
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(1) Bargain and ſale is termed a real contrat? on a valuable conſideration, for paſſing manors, | lands fene- 
ments or hereditaments, by deed indented and inrolled within fix months after the date thereof, without livery 
of ſeiſin, or attornment of tenants. 2 It. 672. Bargain and ſale is a contract in conſideration of money, 
paſſing an. eſtate in lands and+tenements by Pia indented and inrolled: this manner of conveying lands is 
created and eſtabliſhed by the 27 H. 8. c. 10. which executes all uſes raiſed; and as this has introduced a 
more ſecret way of conveyancing than was known to the policy of the common law, therefore the inrolment 
of the deed of bargain and ſale was made neceſſary by the 27 H. 8. c. 16. Bac. Abr. 88 and Sale. See 
further in Lilh's Conv. 12, and 1 Mod 5.96 

And 


c 5 3 TT 4 

/ And it 3 1 S Tk force of a warranty aniexe 5 " Bb 

di the elfate of the land, becauſe he 1 in W en ger, ; ; 
4 partly in the poſt (1 FL No _ 

All things for the moſt p art „ that are gps: by a any + that + 4. Of what Ding! - Bb 

— from one man to another, are grantable and may be 4 wr _ eee, 0 | 
el ' forced by way of bargain and fale from one to another. And 3 175 : 
therefore lands, rents, advowſons, commons, tithes, profits I 
„ courts, and the like, may be granted by _ of bargain | 1 ö 
and ſale in fee fimple, fee Rae, ror lite, or years. + And al 1 7 wn 

| Io manner of goods and chattels, as leaſes for years, wafdihipe, OOTY Ss 
#1 Lattle, corn, houſhold-ſtuff, wood, trees, merchandiſes, and ; 1 
1 n. the like, are grantable by way of bargain and fale (2). But it 1 == 
Fen nr 43 ſeems eftovers, and ſuch like things de novo,” and that have not oo, 7 = 
| wh n eſſence before; are not grantable by way of bargain and ſale, as | = 
- they are by way of grant or leaſe, and therefore that a n x 
"3" Peer fale of ſuch things is void (3). 1 1 
| mt If any eſtate of freehold or ſabeeltanciy be mike ws land by Ty What ſhall be == 
Way of bargain and ſale, the ſame muſt be made by a writing ad „ 1 
a lea indented (4), and cannot be made by word of moutli things are requicts = 
_only, as à leaſe Ny years, whether it be created de d or be rar Lare bar- bo 
in ee before, may be. But lands in London by a ſpecial ©... 1 5 1 
pProviſo within the ſtatute may be bargained and f d by _ OT, | bY 
C. 5. 94, Of mouth without any writing (5); 2. The very words/bargain 1 
1%, and ſell, are not. neceſſary” to a good bargain and' ſale z for 1 
Woyrds equivalent will ſuffice to make land ' paſs by way of bar- = 
1 gain and fale. And therefore if a man ſeiſed of land in fee Ell! 
do by deed indented, and by the words alien or grant, fell 1 
them to another; or T; ſuch a man covenant: to ſtand ſeiſed of 5 1 
. His: land to the uſe of another; and theſe decds are made in ST 
__ conſideration of money, and the deeds be after inrolled; theſe 7 bs | 

88 0 will amount to good bergains and ſales. And if a man by a 11 
deed indented and inrolled in conſideration of ten pounds paid HY 
to him, by the words, demiſe and grant, t, paſs his. lands to iP 

| ern 82 75 htm mY” hog is a Te 10% apo ur alle 5 80 1 

( )1 It is Paid that a ak on e is not fo 8 a conveyance. a as a livery ;. for i . 1 . kt 

in right of my wife out of the manor of D. and afterwards 1 purchaſe the manor, and afterwards by deed IM 
indented and inrolled 1 bargain and ſell the manor, the rent charge ſhall not paſs. 1 Leon. 6. By froffment Wile: ! 
or fine all uſes and:poflibilities are conveyed by reafon.of the forceable operation, but it is otherwiſe by bargain . FM 
and ſale. See 1 Leon. 3 bargain and ſale veſts the uſe, and the ſtat. of uſes the poſſeſſion. Cro. Tac. Ell, 
696. A bargain and Z e does not paſs away nor affect a, contingent uſe in the bargainor : þut a feoffment or i; TH 
fine would transfer it. Hardy. 416. See more amply as to the operation of a bar ain and ſale, 1 Wd 651. 1 
Com. Dig. Bargain and Sale (B. 3.). 2 Bl. Com. 338. Vin. Abr. Deeds (A). blo 
Olen A to bargains and fales of goods and chattles, oe Wh Dig. Bargain and Sale (A.) Biens (D. 3. 4 
rants (C). 1 
0 + by indenture inrolled bargains and ſells to B. in fee with a over other lands of 4. the deed was 438 
held to be void as te the Ways for nothing but the uſe paſſed by the deed, and there cannot be an uſe of a th 
thing which is not in 4%, as a way, common, 5510 mag are newly created, and until they are created, ne 308 
- uſe can be raiſed. by bargain and ſale. Cre. 7, See further what may be bargained fand ſold, Bar. 1 
Abr. Bargain and Sale (B). Com. Dig. Bargain = 8215 (B.) Vin. Abr. Bargain and Sale (G). WW 
(4) And not by * or lamp, and i it mi tbe written on Herpbmene or Papers and not upon wood, ſtone, lead, 1 
or other material. 2 Inf. 6 .. if 
(5) For a valuable . od in the city of Londen being l out of the ſtatute 27 H. 8. f 1 

c. 16, and at the common law ſuch a bargain and ſale by wears only __ an uſe, and the ſtat. 27 H. 8. c. 10. We 
transfers the uſe into poſſeſſion. 2 inf. 275. Vin. Abr 3 ah 1 
Ib) See e ly the words demiſe and grant adjudged a b and. ſale without other words. A | 
1 Vent. 141. See alſo. Taylor v. Vals, Cro. Elia, 166. and Cr. 210. but tho* the words bar, e and 5 1 
ae de = Lord Coke not to be abſolutely aer, 15 'e news * is dra to make uſe o a 08 
being e in hs 468. 2 Inft. 672. | on 1 
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n 1 351 L * L E * 5 4 N £7 N po HE 
3 2 8 f * R WR, Yer? i D 8 1 15 . Cha -v © WM. * 22s | 
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3. There muſt be ſome good confideration given, of at leaſt . . %. 
|; of Sa * N | % 1 3 y 1 | 3 4 3 5 wy _ es „ | wo 23 5 

* 1 7 1 * 1 . 2 Py 5 $a. hh * 
laid to be gwen for the land. And therefore if „ (or divers 
5 9 ä 7 | 1 5 * | * 5 * 4 8 * * * 5 . K f 0 > 4 1 
|  .____._ © _ _  good-confiderations) or (in conſideration” that-the -bargainee is Vo 


bound for the bargainor, and for dwers other good cauſes) e 
die node N . 1 2 3 3 i r 
3 55 dor (for divers great and valuable confiderations) bargain and 1 Al.. 
. ell his land by deed indented and anrolled to B. and his heirs ; 
OY nibil operatur. But if in theſe caſes in truth there be money or pier 169. 
bother good conſideration given, albeit it be not expreſſed upon tjge 
_, *  F, £23: ma * the bargainee may aver it, and being proved, the bargain _ 
Averment. will be good. And if the deed make mention of money paid, as 
Ce in conſideration of an hundred pounds, or the like, and in-truth _ 
no money is paid, yet the bargain and fale is good. And no aver 
ment will lie againſt this which is expreflly affirmed by the deed. 
© And if the deed mention and fay (for a certain ſum of money) or b 9%. 
| (fora certain competent ſum of money) theſe are good 'confider- 
| ations (1). 4. There needs no livery: of: ſeifin or. attornment Cc». 7 46. 
in this caſe. And therefore if one bargain and fell a reyerſfion © 
by | deed* indented and inrolled, for good confideration; the 
reverſion will paſs without any attornment of the tenant. And 
if it be only a leaſe for years of a reverſion that is granted, there 
needs no attornment nor inrolment. And in caſe of a bargain . 
' and fale, the bargainee is in actual poſſeſſion before any entry, ſo 
that the leſſee may attorn to the grant of the reverſion, as 
| hath been ruled in Mitton's caſe Micb. 18 Fac, in Cur Mard. 
by the two Chief Juſtices and the whole court. And.yet I 
think he hath not ſuch a poſſeſſion as to bring any p ſleſſory 
action for r r or the like, until an actual entry: for where 
the ſtatute of 27 H. 8. of uſes provides, that the actual poſ- , . 
ſeſſion ſhall be adjudged according to the uſe, yet it ought 2 
to have a circumſtance which is requiſite by the common law, 
vi. an actual entry in deed. But there muſt be an inrolment of sut. 25.8. 
Torollment, where the deed in caſe where any freehold, doth paſs. (2): for it is fl. 3% 
neceſſary : and bow provided, that no lands (except in ſome corporations only) ſhall _ 
„ee Oe 7 paſs from one to another by any deed whereby any eſtate. of 
inheritance or freehold ſhall be made, or take effect in any 
perſon or perſons, by reaſon only of any bargain and ſale 
thereof, except the ſame be made and done by writing inn 
dented, ſealed and inrolled in one of the four courts [the 
Chancery, King's Bench, Common Pleas, or Exchequer, | or 
elſe within the ſame county or counties where the lands ſo 
bargained and ſold, do lie, before the Cu/tos Rotulorum, and 
two juſtices of. the peace, and the clerk of the peace of the _ 
ſame county or counties, or two of them at the leaſt, whereof. 
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(1) If I bargain and fell land to my ſon, no uſes ariſe unleſs there be a conſideration of money; for ſell- 
ing, ex vi termini, ſuppoſes my transferring a right of ſomething for money, the common medium of com- 
merce. And if there be no ſuch conſideration, it may be an exchange, a covenant to ſtand ſeized, a grant 
c. but it can be no ſale. Treatiſe of equity p. 56. If the deed expreſſes far a competent ſum of money, tho 
the certainty of the ſum be nat mentioned, it is good enough; for againſt this expreſs mention in the deed no 
averment nor evidence ſhall be admitted. As. 569. Fiſher v. Smith. See more amply what ſhall be a ſuffi- 
cient conſideration, in Com. Dig. Bargain and Sale (B. 11.) Bac. Abr. Bargain and Sale (D)): 
(2) And until the inrolment the /ands remain in the bargainor ; for. the bargain and ſale on the ſtatute 27. H. 
8. ch. 16. is but inchoatum and non perfectum, and gives nothing to the bargainee till the deed is inrolled, accord- 
ing to the ſtatute Vin. Abr. Deeds (N.) the ſtatute of inrolment extends only to a bargain and ſale of an 
eſtate of frechold, and the omiſſion in that ſtatute (it not being made to extend to bargains and ſales for 
terms of years) has occahoned the invention of the conveyance by leaſe and releaſe; now ſo univerſally in 
practice, as was before obſerved, in page 217. | Tom SOS IT, | „ 
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eee dnp led We ee üg ele 
d de Within eis months" next utter the ane writing or pc 
*.+ . 08, ated, 5 Utd Merits wie wude He the Tame pattrattient 
TY Lene we) aw 'of transfefring of uſes into poſſefſion 7. — 35 
8 1 be 8 Hat ines lands i not Tu Aden) a 1 
fie And Kereiti theſe things muſt Nr *. "bx = 8 
2 5 1 upon füch à deed as to make the eſtate 16 \paſ, muſt be 
| | ment; för an inrolment in Paper is Hot 80 r 
en - The deed intolled muſt, be indented ; for if it be but po 1 
| eftate will not paſs.” 3 It muſt entice: 'within ul ai : O28 
©o. 5-1. [ of the pürchaſe or Tale.” And this account mult be. 1. From 
2]Dierars. The d Ty and not — 71 the kime of the * delivery of the deed. * p. 22 + 
eight days to the month and no more (3): 


Garter's caſe ©; 


E he I 875 the date tô be taken excluſive, and for none 9 

38 Elie, | 5 A the fix months. Aud yet if a deed be intolled the 
gears, fl bi ay date it, is good. 4. If it he intbllet any y pies 
2 of the fix "onths, t is furkictent.” And this the = 
Works | ed within the fix months, albelt eſther of, th 
e gn tht the dete, SANE thts deed be ast cba i 


ie birt it is. VE" force af all (4): 80 that j one bargal! ; 8 4 
| it fell his land to me, and the trees Finn #7 i this 
-ithet the tes might hrs be hy one By 
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1) By the = th, 1 26. bat us $4 les he ors in 3 8 s palatine of Sr, 
= 1 the Uu of Durham, gin manors mg 2 with te county ni pain the county 
- Cheſter, or the county of the biſhoprick of Pins reſpeQively. — Sch. Anne cb. 18. bargains and ſales 
of any manors; lands, Ic. within the . rium of the county of Nd, which: ſhall be inrolled before the 
regiſter for the ſaid Wy/-rigding, or bis deputy, for the time being. Nane ublic office at //akefield, ſhall be 
d and available, as if the ſame had 77 5 e in one of ont ings, 's courts: of record at ///s ter, 
5 fore the Cu/tor Rotulerutn, and two juſti N Were and the clerk of pe FE of the ſaid V- 
4 or two of them, according to the 40 of of Bend By the 6th. rn. . 16. The like 
2 is made for inrolling bargains: and ſales in rao, abs, within the ende 45 the county of 
vrl, or eee own gf King /tin upon Hull ; and by the goth, gebt. of that ſtat. it is 
a that in all deeds of barggin and ſale inrolled in Ig that act, whereby any eſtate of inhe-= 
ritance in fee fample is limited to the bar gainee and his heirs, the ords grant, bargain and ſell, ſhall amount 
<« to, and he Chad and adjudged in 20 . of judie tare, to be exprefs covenants to the bargainee, "= | 
<« heirs and affigns,” from the bargainor for „ bis heirs, executors, and adminiſtrators, that the 
„ bargainor, notwithſtanding any act done by hime nd at the time of the execution of ſuch deed ſeized of 
e the hereditaments and premiſes i inted „ bargained a pf ſold of an indefeaſi ble eſtate in fee ſimple, 
e free from all incumbrances (rents ny Teri "ue" 'fo the Lord of the fee only excepted) and for quiet 
«© enjoyment thereof againſt the'bargainor, his heirs and aſſigns, and all claiming under him, and alſo for 
< further aſſurance thereof to be made by the bargainor, his heirs and affigns, 1 all claiming under him; 
< unleſs the ſame ſhall be reſtrained and limited by expreſs particular words contained in ſuch deed; and 
< that the bargainee, his heirs, executors, adminiſtrators and aſſigns reſp Qiyely, thall and may, in any 
action to be bo ought, align a "breach or. breaches thereupon, as they mi 5 t do in caſe fuch covenants were 
«© expreſsly inſerted in Cuch” bargain and ;ſale.” By the 8th. Geo. PIE c-/6.. 21. the ifirolment of bargain 
and (ales of lands in the North-riding of the county of York is authorised in the regiſter office for that Riding. 
—By the 33 Geo. 2. c. 30. f. 10. being an pet er wideo/ng certain ſtreets, &c. in London, it is enacted, that 
all bargains and ſales made and, acknowledg ed by any perſon or perſons whomſoever,. and which ſhall be ell 
in the huſting gs ofthe the ſaid city, of any lands, tenements, and hereditaments, purobaſed by virtue of and for 
the purpoſes of that act, ſhall have the force, effect and operation in law, to all intents and purpoſes, which 
any fine or fines, recovery or . recaveties whatſaeyer,” would have, if levied or ſuffered by the bargainor or 
ba or any perſon or perſons ſeiaed of any ęſtate in e, in, truſt for, % go the uſe of, ſuch 
bargainor or bargainors, in any legal manger or form whatſoever. , 
(2) And by t IE roth. Ann.'c, 18. F. 3. a copy vf the inrolment of 4 bargain and ſale, examined with the 
inrolment, and f by the proper officer, having the euſtody of ſuck intolment, and proved upon oath to 
be a true gopy fo examined and ſigned, ſhall, in all caſes. where g bargain and ſale Gale ell. be pleaded with a 
profert in curia, be of Win WR dee. as the e of bargaic Fond ſale Haus bes 18 08 ene 


was produced. 2 „„ 1s Ticf a 2 1 at 
(3) Secraccordingly 2 ll 4 Ok e 
(4) But if it is ſo BF 2 16s not e dun iß e eee eee diſability, for if 
an infant bargains and ſells by deed indented and inrolled, - be O77 990; it auen he will 3 in 
the caſe of a fine be muſt reverſe it during bis minority) for. .this deed; oo) of- no. effect to raiſe an u e, and the 
ſtatute of inrolments is intended only of eſfectual bargains and ſales. 7 67 3- As to idrolments in various 
places, * the ne nnn — 21. Vin. br. Deeds (K.) 1 Mud 654. 
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rolment at all, and without any delivery of any part of the 


things ſold, or of any, piece of-maney, (es ihe manner is) in the = = 


name of ſeiſin. But. in this caſe alſo ſome, reſpect is to be had . 15. 


the eule of the bargain and file af lands. 
perhaps in the caſe of a grant, or bargain and 


unto the cauſe and conſideration of the bargain, as well as in 
erhaps in the caſe i fale, of goods, + 
or chattles, by deed in writing, the conſideration is not ma- 

terial. And that if a man, do by his deed under his hand and 


ſeal, bargain. and ſell timber trees, or any other thing, with- 


out any conſideration at all, the ſame may paſs well enough; yet 
if the contract be by word, or by writing ſealed and not deliver- bier 29. 3s. 


H. 8. 19. 


ed, if there be no conſideration or no good conſideration of it, it is 3. * bag 


"21 H, 7. 6. 


of no effect at all. And therefore if a man by word of mouth ſell 1 fl. f. 


to me his horſe, or any other thing, and I give him or promiſe Flo. 42. 
him nothing for it; this is void and will not alter the property f 


the thing ſold. But if one ſell me a horſe, or any other 
thing, for money, or any other valuable conſideration, and the _ 


ſame thing is to be delivered to me at a day certain, and by ou. 


(albeit it be but a penny) to the ſeller; or I take the thing 
bought by agreement into my poſſeſſion, where no money is 


money; in the fourth caſe where earneſt is given we may have 
reciprocal remedies one againſt another; and in the laſt caſe the 


fair, and the ſeller agree to take my offer, and whilft I am tel- 


' caſes, eſpecially in the firſt, the bargains are good, ſo as the X , ”_ 


perty thereof: and in the firſt caſe I may have an action for 


away; he may make it a bargain if he will, and bring an action of 


agreement a day is ſet for the payment of the money ; or all, | 
or part of the money is paid in hand; or I give carneſt money 


paid, earneſt given, or day ſet for the payment; in all theſe caſes 
there is a good bargain and fale of the thing to alter the * pro- _ 


the thing, and the ſeller for his money; in the ſecond caſe - 
may ſue for and recover the thing bought; in the third T may 
ſue for the thing bought, and the ſeller for the reſidue of the 


ſeller may ſue for his money. If A. ſell cloth to B. for ten 
ſhillings, and B. takes away the cloth againſt the will of A. in 
this caſe A. ſhall have an action of treſpaſs againſt B. And if 4. 
ſell cloth to B. for ten ſhillings in his election to make it a bar- 
gain or not, and if he will he may keep his cloth until the other 
pay him, and if A. ſay nothing, but doth ſuffer B. to take it 


debt for his money. If I offer money for a thing in a market or 


ling the money as faſt as I can, he doth ſell the thing to another; 
or when I have bought it, we agree that he ſhall keep it until 1 
can go home to my houſe to fetch the money in both theſe. 15 


ſeller may not ſell them afterwards to another, and upon the 
| payment 
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Si may: take or tecover the thin g [Q3. . RE N N . * 1 5 44364, 
deer iu. If one de bargain and ell dus land to me for money, to Have 6. How a „ beigen 


1e. ber and to hold to me generally, and doth not ſay to me and my + gp Galt bs 
„ „ theirs 3 by this I have but an eſtatt for life and nio more. : 
biss. If one in gonkideration(:of; den pounds paid by me doth Har- Of lands 2 
| - gincapd- fell his land to me and my heirs, to have and td hold „ 55 
8 to me to the uſe of the bargainor for life, the remainder in 8 
1 5 0 tail to me, the remainder tol the right heirs: of the bargainor ; 
this Habendum in this caſe is void, and I and my heir ſhall 


We 6 roy 451071 FO Teh gb 5&5 $381 fr 7 TELE | i g | by . „ 


co. 6. 33. Tf one in n of ten pounds ſell me 1 the 
Ip _ [term of twenty ears, and; doth not ſay When this term ſhall i e 
begin; in this ale ät, ſhall begin ne ee, more in E. 
1 3 of deedinabeprig ola re, i bob yl LG bo 
Nele. 37. If one ſell ane! any thing byſthe t6d; ypouted, buſhe Ls! yard, Of goods, ig 
pine 4% ON ell; it ſhall be accounted me aſſured, and reckoned: accord- LY, 


ing to the cuſtom of the country and place, and not ee 
d the ſtatutes ot the meaſares df other eountrie. „ 
Plow. 86. If one ſell me twenty bartels of ale, or ten pottles, er cups 5 


27 H. 


Ben-“ of Wine; pn thats bargains If Ahnl notr have the barrels, . 5 
a cups, with the ale or the Mine. But if one ſell me Wee 
8 hogſhead, or a firkin of, wine, it ſeems by this Wee I fall 
| have the ho gſhead and firkin with the wine, - oe 
27 Af, 15. If one Gl me all his trees in ſuch a Lern f PIE that 1 Gall 
not cut. them until Micbaelmas,. and in the interim hawks do 
breed in the trees; it ſeems in this eaſe that the vendor hal! 
have them, and- that I may not meddle with them. And * F. 226. 
Vet ſee Co. 11. 58. which ſeems to be to the contrary) 4 
o. 4.71. The inrolment of a deed of bargain and ſale; When it is 5. How and td whät 


25 done within the * months, ſhall to moſt purpoſes relate to the purpoſes a deed of 


©... time of the delivery or of the date of the deed. And it i e | 
____ given as a rule, that it ſhall have relation to the time of hd rolment thereupon 
- Heligery of the deed, viz.' to avoid all mean eſtates and. charges hal r _ _ 
made to a ſtranger by the bargainor after the delivery of the vurpoſes Se pray 
_ deed before the inrolment, but not to deveſt any eſtate lawfully 
| ſettled in the interim in the bargainee himſelf. And therefore 
if one bargain and ſell his land by deed indented to one, and 
after, before the deed is inrolled, he enter into a ſtatute, or 
grant a rent- charge out of this land. or make a leaſe of the 
land to another, and then the deed is inrolled within the time; 
in this caſe the relation ſhall avoid all' the mean charges and 
eſtates. And if A. bargain and ſell his land by deed indented 
to B. and afterwards doth ſell the ſame land by deed indented 
to C. and the deed made to C. is firſt intolled, and then te 
Rory made to B. is inrolled. alſo within the ſix months; in 
this caſe B. ſhall have the land, and the relation of his m_—_ 


Dier 418. ment ſhell make che inrolment VE" the other -deed volt ( 37. 
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2 iN; Ser the eats in n Dio. Sc alſo 72 v. Galla, 1 c. in Chun. 1: 
(2) A coyenant in à bargain and ſale not inrolled is binding. 1 _ 55. "The after the inrol- 
_ and e the N bargainee dies before cle inrolment yer the land paſſeth, Wood s 
nft. 259. 2 Inf. | 
og J Aer vn Folds 2 269. if two bargains and ſales ate tmade of the ſame lands to two ſeveral 
perſons, 151 the can dees is 111 inro 2 and afterwards the firſt deed is alſo inrolled within fix months, the 
firſt buyer ſhall have the land: for ben the deed is inrolled, the bargainee is ſeiſed of the land from the 
delivery of the deed; and the inrolment ſhall relate to it. ger further Mo. 41. Cro. Fac. 53. 409. Nay 155 if 
a man bargains arid ſells to J. and afterwards makes a bargain and (ale of the ſame land to B. and the deed 
to B. is firſt inrolled, but the deed to A. is not inrolled within ſix months, the "bargain and fale is good ; 
but if the deed to * had been inrolled within the ſix N the deed to B. had been Yue Hob, 05: 
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4. loves fing off the land e ne lan = 
But if. the firſt deed made to B. be eee within: de Kr 


months, and the deed to C. be iarolled- within the fix: oro 


"7 N 18 , n 


1 Tf A. FOO: Wer, gell land 0 B. ant Af tet levy a Hine to B. een. « 
of this ſame land; and after within the fi months the deed is 
inrolled ; in this caſe B. hall take” wo dhe "Bos: and TY the 
1 "EY . e 907 C3 SO Of 
1 If one jointenant alien all his lands 10 1 Dale 
the inrolment the other jointenant die, and after A Gerd is 1 
, inrolled ; 4 in this caſe but a moiety, opt not the whole” nd | 
5 | 1 paſs (2 N. ; 4151 n oo S £9 Hun 05 Dt te 14 
Bankrupt, | If A. bargain and fell his an to B. and alter this 4.” deth s. held 4. 
* bankrupt, and the commifſioners fell the land 1 . 1 
and after the deed is inrellecd within fix. months; in my * Be, 
455 10 2 and not C. the-purchiſor ſhall have the land (37. e 
Ward. If A. bargain and ſell his land held i capite to B. 1 fee, Path. 1g. 
Jakki B. dieth before intolment, and then the" deed is inrolled ; + “7 
in this caſe the heir of B. all be in ward. And ſo Was it Derne 
held by all the juſtices in Sir Walter Earl's eaſe; bed. ae 1 Fac. I 
Curia Ward. And yet in this the wife of the bargainee ſhall N 


| Dower. | not have dower, as was held by Wu ve chief juſtiee, and wha 


Rent ale, 6 Fac. Abd f eus bag 


P. aaa. in this caſe * the dower of the woman ſhall be taken away 7 


| Releaſe. 


juſtice Walmſley 3 Fac. Co. B. *. again in Bit Robert Barker's 
in and {ell his land to 7. N and 
after this the rent incur ; and then the deed is inrolled; the 
bargainee, and not the 'bargainor,” "halt have ow" tent. er 
curiam, B. R. HY. ii C | ö 865 5 
If A. bargain and fell his land to 3. Fes, and Gen 8250 . Eli 

0. and die, and C. is endowed, and after the deed is inrolled; 


4 


relation, as was held in baron nee caſe, 22 liz. Co. B (40. 
If A. bargain and ſell land to B. and C. in fee, and B. re- 5 Js co. B. 


leaſe to C. before the inrolment; ; his releaſe is void: 
If A. diſſeiſor bargain and ſell the land diſſeiſed to B. 12 80 he'd in 


fee, and the diſſeiſee doth releaſe to the bargainor, and after g 1 Fl. 
the deed is evolied! ; in this eaſe this release ſhall avail $27 


B(5). 

1 wy bargain and fell his land to B. nl" B. diſore cl. 6 Jac, 
ment doth bargain arid ſell the land to C. the firſt deed is in- 
rolled, and then the ſecond deed is inrolled: in this caſe the 
laſt bargain and fale is void, and ſhall not be made 8 
oy mne! as was held by ve court in or re Barker's cafe. - 


CIS "NESS 


(1) For Ps the fee fimple paſſed by the * to the phone and his 4 the incolment of the deed 
afterwards could not deveſt and turn the eſtate out of himſelf which was abſolutely ſettled in him by the 
fine; for then, where he was in before in the per, he would be now in the pe. 4 Co. 71. a.—Bargainee 
may ſuffer a recovery before inrolment, for he is a good tenant to the preis; and this. is faid to be war- 
ranted by practiſe. 1 Vent. 361. Perry v. Bowes, Vin. Abr. Deeds (N.) pl. 5. 8 Taft. 675. Seluyn v. 
Seluyn, 2 Burr. 1131. 6 

(2) For the inrolment had relation to the making and delivery of the deed ; fo that it ſhall give nothing | 
but that which was ſold by it at the time of the delivery of the deed. . Vin. Ar. Deeds (K) pl. 6. 8 

(3) As to the power of the commiſſioners over the real eſtate - the bankrupt, and in what manner the 
ſale i, ſhall be made by them, ſee ſtat. 1 3th. Alix. c. 7+ 21 Fac c. 1g. 1 L. Com Cam. 285. Grees', Bank- 


rupt Laws 189. 
(4) But relation in ſeveral caſes ſhall aid adds in law, as in caſe of datwer, &. tht not ac of parties, vix. 
to make void acts of the parties good by relation or fiction of law. 3 Co. 29. a. Ga. Lit. 150. a. 
x! If a diſſeiſor bargains and ſells = and the diſſei => releaſes to bargainte before inrolment, it is void. A | 
R. 425. ſays it was ſo adjudged Mich. 10 Eliz. Mocket's caſe. Hut a releaſe to the di ſeiſir hefote inrol- 
be had been good, and then the inrolment ſhould paſs the eſtate to the -bargainee, and he ſhould take ad- 


vantage of the releaſe, 1 Roll. ** 425. Mich, AR in $f is Fin. wet Hogs . . Ms: 11 
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'Sobahit If A. bargain and fell land t 
inrolment of the deed, doth make a leaſe according to the ſta- 
ute of 32 H. B. and after 1 
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then the deed is inrolled: in this caſe it ſhall not relate to 
1 re-entry for the condition broke 
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If a leaſe be made rendring rent, on condition to re-enter for 
| non-payment, and the leſſor bargain and fell the reverſion by 
Po, deed indented, and after the'Yeed made the rent is in arrear, and 
give 
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B. in tail, and B. before 
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y, as to the operation of a bargain and f 
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1 the transfer 


Is Hord, importing nd more tl ransferting 6 
| the property of a thing from one to another, is of larger | 
extent than a feoffment, which is always applied to an im- 
' moveable thing; for this is often applica to*Hovedble" things 
zent har F959 E und may be altered 8 well: by gift, as by ſale or rant. . 
when one man doth give 4 thing to "another. And this is, r 
may be, either by word or by writing (1). And ſometimes it is 
by act of law; as when a woman is married to a huſband, or 
one is made executor to another; in theſe caſes by the marriage 
only, or the taking of the executorſhip, the law gives all the goods 
of the woman to the huſband, and of the teſtator to his exe- 
cutor. So where one doth take my goods as a treſpaſſer, and 
I recover damages for them upon a ſuit in law ; in this caſe the 
law doth give him the property of the goods, becauſe he hath 
aid for them. But this word gift is ſometimes taken more 


* PF. and, - * ſtrictly, and applied to a conveyance or paſſing of an eſtate of 


Gift. Quid. 


$ 


| lands or tenements to another in tail, wherein this word Ded: 
is moſt commonly uſed (2). And then, he which doth fo give ._ 
the land is called the donor, and he to whom it is given, the _ 
donee. And this for the moſt part is by deed, though it may be 
©... "otherwiſe. And for theſe deeds of gift, of immoveable or move- 
able things, ſee deed and grant in toto, wherein all the learning 
touching this matter is involved. „ 


And ſo we paſs to a Grant. 


.. 


(1) By the civil law a gift of goods is not good without delivery, yet in our law it is otherwiſe. per Coke 
Ch. J. 1 Roll. Ro 0 © ** 


(2) The conveyance by gift, 
that of an eſtate in fee, and leaſe to that of an eſtate for life or years, It differs in nothing from a feoffment, 


but in the nature of the eſtate paſſing by it: for the operative words of conveyance in this caſe are de or dedi; 
and gifts in tail are equally imperfect without livery of ſeiſin, as feoffments in fee ſimple. And this is the 
only diſtinction that Littleton ſeems to take, when he ſays © it is to be underſtood that there is feoffor and feoffee, 
donor and donee, leſſor and leſſee, viz. feoffor is applied to a feoffment in fee ſimple ; donor to a gift in 
tail; and leflor to a leaſe for life, or for years, or at will. 2 Bl. Com. 316. See further as to a gift, in 1 Nd 


116. 659, Br. Abr. Done, Pin. Abr. Gift. 


— 


if donatio, is properly applied to the creation of an eſtate tail, as feoffinent is to 
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ban . dt agg f ther. And i SR 
— or pa tem one to "another. And in this ſenſe it 
"= ol retiend Feoffments, bärgaltds and faules, gifts, leaſes, 


0 Reg comp the litze, for be that doth Five, or ſell, 'doth 
5 A ae "And thus" it is metimes in writin or, by Heel, 
Aud fornefithies it is by Word without N But the word 
being taken mote 1 and properly, it Is the grant, con- 
ene, 6r gift by "writing, bk ſuch an Ace peil thing as 
lleth in grant, 10 not in livery, and cannot be given 939 
granted by word o only Withöut cg. Or it is the rant 2 
ſuch perſons as cannot pals any thing from them but by deed, 
aàãs the King, | bodies corporate,, Sc. And this albeit it may We. 
made by other words, pet it is moſt" commonly made 'by this 
228 word : [grant] 15 bein 92 Ai proper to this pürpoſe. Kno- 
Ln. 49-," therefore that among bereditaments, ſome are ſich as are ſaid 
* . | 1 2 in livery, J. . Auel as whereof lve * "of ſeifin may be 
1 dan houles, lanids, Ge. p ſome are ſuch „„ 
do not lie ih livery, 7. e. eee no 555 of ſeiſin can, nor F 
need to be made, but the oY by the delivery” of © the — m 
Without any more; and © Yo fort are rents, reverſions, ſer- 
vices, ddvowſohs' "in groſs, and the like which things cannot 
paſs from man to man without deed, or witer of record, which 
AIs. of higher nature than a deed FR.” And he that makes this : 
yr 315 is s called the grantor,” and he to whom | it 1s made is call Grantor Grantee, 
ut” e grantee. | | 
5 fo It is ris bete in the largeſt ſenſe as hit Which tk om 2. Quotaplix. 
Pe dene both. And ſo, ſome grants are of the land or ſoil it- 
ſelf: and Fouts” are of ſome profit to be taken out of or 
from the ſoil, as rent, common, &c. And ſome are of goods 
Abd chattles: and ſome are of other things, as authorities, 
elections, Sc. And they are made ſometimes by matter of re- 3 
cord, and ſometimes by * deed or writing 1 in the Sault and * P: 229. 
fometimes by word without either. Some grants alſo tend to 5 
charge the grantor with ſomething he was not charged with 
before ; and ſome to paſs ſomething out of him to the grantee ; 
and ſome tend to diſcharge the grantee of ſomething, ee 
With he was charged or chatgeable before, mg whereof he is 
now e aileharged (2). 
co. 11. 73. Reg ular 
ren Wh gift. 12 "That there be à grantor, donor, &c. and that he be a renn good grant. 
"FRE A. to 8 and not Wendel . * 3 or eee 8 
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(1 ) On this e Ara 88 things caromrenl; * 3 it hath 1 held, that there can be no 
diſcontinuance of things which lie in grant; and therefore if tenant in tail of a rent, advowſon, common, or 
remainder or reverſion expectant on a freehold, make a grant by deed or fine, or diſſei ſe the tenant of the land out 
of which the rent is iſſuing, whereof he is ſeiſed in tail, and make a ſeoffment with warranty, that theſe acts 
work no diſcontinuance of the intail, for nothing paſſes but during the life of the tenant in tail, which is 
lawful. Co. Lit. 327. b. 3 Co. 85. b. Allo of things which may be transferred without the notoriety of 
livery of ſeiſin, ſuch as rents, advowſons, Cc. which lie in grant, a man cannot by any act in Pats forfeit 


them. Bac. Abr. Grants,—vec further, as to the nature of a grant, in 2 Bl. Cam. 317. Vin. Ar. Grants 


(A. 2) 
(2) See accordingly 1 Wind. 660. Shep. Law 4.4 * I 50. 
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theſe things are requiſite in exery odd grant or 3: Things neceſ- 


ſarily requiſite to 
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impediment. 2. That there be a grantee, donee, &c. and ben. 

that he be a perſon capable of the thing granted, and not di. 
abled to receive it. . That there bea thing granted, and that 

the thing be ſuch a thing as is grantable. 4. That it be grant- 

ed in that order and manner that law requireth : as where the 

thing is not grantable without deedy that it be done by deed. 

And if it be by deed, that the deed have apt words to deſcribe and 

wg - Kh forth the, perſon of the grantor ane grantee, and thing gragt= 

ea,, @c.andthatall neceflarycircumſtances, as ſealing, anddelivery, ...-- 

livery, of ſeilin, and atfornment where 3t is, needful, be ob= ***"*. 
ferved, F. That there be an agreement to, and acceptance of, 

the giant or thing, granted by him. to whom. it is made : and 

for, default in either of theſe, particulars a grant may be. wd. 

Tn acqurrendo rerum dommo ſcilicet quod gonationes non valent licet Reo. Grant 


And incepte 11h font perfect. But if grants be very ancient, and 
the things granted. have. been enjoyed. according to the grant 
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ever ſince the making of it; in this caſe the grant may be good, 
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lars. 5. * 4 „CCC IRE, 1 138 A „ | \ 1 
4. What cell te Corporations, as Dean and Chapter, Mayor and Commu- Perk. ses. 


gen, goodand fo nalty, and ſuch like, regularly can neither grant lands, goods. 
or ſale: or not. or chattels, but it muſt be by deed.- But the grantees of ſuch u. . 7. 
1. For the m-nncr perſons, and all other common perſons, may grant or give any 18 f. 7.3 
may be granted thing which doth lie in livery, ,as_manors, houſes, lands, and . ** 
without deed: or ſuch like things, : in fee ſimple, Fee tail 5 for life, for years, or 


not: and how. f will h 3 hon > 8 Ky % 1 + Hd SRI 
Rents, ſervices, &c. al will, b y, word, without de EG And. f eaſe be made of 


any ſuch bens. for life or years, with a remainder over in fee 
ſimple, fee tail, or for life; it is good, albeit the fame be 
| done by word without any deed in writing (1). 

Such, things, as are ſaid to lie in grant and not in livery, 
generally cannot be granted or given, had or taken, without * oi 
| deed; unleſs it be in ſome ſpecial caſes (2). And therefore rents 9 60, 6 
and ſervices, and, ſuch like things which are in groſs, and not B. Gran: 
incident to ſome other thing, may not be granted without a a 

deed. And therefore if a rent-charge be granted unto me for 

years, I may not grant this rent over without deed. And if 

there be Lord and tenant of arable land by fealty, and the ſer- 

vice of yielding the: tenth ſheaf of corn before it be ſowed ; 

* P. 230. the Lord cannot grant this ſervice for * years without deed. 

But if a rent, or any ſervice be parcel of, or incident to, a 

' manor, or any other thing which is grantable without deed ; in 

this caſe, by the grant of the principal by word, this thing may 

paſs, as belonging thereunto without any deed. , Alſo rents or 
ſervices may be granted upon a partition by one coparcener to ,,, .... 
another without deed (3). 1 „ 
Reverfion or re. A reverſion cannot be granted in fee fimple, fee tail, for Pi. 433 

majncer, life, or years, without deed ; unleſs it be in: caſe where it is 


; * 


55 T POLY 
not in livery, Co. fuper 


* 


Io. 0 


"PSs - 2 2 4 4 
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(1). Before the ſtatute 29 Car. 2. c. 3. for prevention of frauds and perjuries. — That ſtatute has been often 
referred to, in the notes to this edition: and as that act paſſed ſince the third edition of the Touchſſone (in 1651.) 
the ſtudent will therefore conſider the alteration made by that ſtatute in the ſeveral parts of the Touch/one, which 
treat of leaſes (exceeding the term of three years) grants, &:. being made by parol and without deed in writing, 
if the act is not particularly mentioned. CCC eee ee e 

(2) Becauſe of things which lie in grant, no poſſeſſion can be delivered; and they are not like corporeal in- 
heritances, which paſs by livery ; and therefore he that claims them muſt ſhew a grant of them, which he cannot 
do' without deed. 1 e 1h Mee dee, bo Gil: of OS. Tor 1 
(3) Accordingly, Co. Lit. 169. 0 . ee ee | 


j 
[ 


$6. 
% Chaps 72. | Oo. 9 wy n Th 3 TY FO 8 : 
| pareel of « thati6r (i). But a feverfion may be granted uf n u „ 
partition by one coparcener to another without any deed. And ; 


dhe ſame law is of a remainder. And therefore if one make a 
leaſe for life or years to one, the remainder in fee ſim te, fee 
tail, or for life, to another without deed, howſbever this be a 
1 remainder in the fifſt creation without deed, yet this re- 
mainder cannot be granted over without deed. 
:5H.7.4. A parſonage or rectory, albeit it conſiſt of nothing but ithes, EP THIS 
2 and the like, beſides the church and heb Lyard, and it hat 
218. 6-43 no houſe nor glebe belonging to it, yet may be granted with- 
out deed in fee ſimple, for life, or years: ahd then the tithes 
* offerings will paſs as incident. But the tithes alone, or 
| ortion of tithes, oblattons, mortuaries, of obventiots, are 
All this was 80 grantable by themſelves without deed. And therefore a 
1.7 f. ? leaſe parol of tithes, albeit it be but for years, is not good. | 
: And if the Parfon agree with one of his pariſhioners, that he 
ſhall have his own tithes ; this is not a good grant of the tithes, _ 
neither may it be pleaded or uſed ſo; but perhaps by way of 
agreement à partſhioner may retain his tithes. And if a leſfee 
for years of tithes will grant it over to another at will only, it 
cannot be done without deed, as was held by Baron Denham, 
| Mick, 8 Jac, = Car. at Sarum aſſiſes. And yet it 18 held fi a Parſon may 
berchet, grant his tithes from year to year to him that is to pay them 
without any deed, but this is by way of retainer. But this 
rant or agreement muſt be made to and with the party him 
ſelf that is to pay the tithe, and not with another : neither 
can this intereſt be aſſigned, or a ſtranger take advantage of it, 
as hath been agreed in the caſe of Hautes and Brafietd, Paſt 2 
J Jur. D. N . 
21E4, 4.48, An advowſon in groſs cannot be granted without deed; 50 
3 the grantee of the grantee of an advowfon is to ſhew both the 
Co tet's Hel But an advowſon is grantable upon a partition between 
coparceners without deed. And an advowſon incident to a 
. manor, or piece of land, is grantahle with the manor or land 
Plow. 5e. Without any deed. The next avoidance to a church is not 
9 Ed. 4. 47. grantable without deed (2). | F 
Perk, Sect, Common of paſture, of a, ele Sing g. Ge. gz Commonof paſture 
e not be granted in fee ſimple, fee tail, for life, or years, unleſs e. 
it be in caſe of partition, or of appendancy as incident to ſome 
corporeal thing, * without deed., And therefore if 4 man # P. 231, 
rant by word of mouth to me common for twenty beaſts in 
bis manor; this is not good. Neither, if it be granted to me 
deed, may I grant this oyer to another without deed. But 
E a man have common of paſtute appendant or appurtenant to 
his land; in this caſe he may grant his land with the common 
15 H. 7.8. 4 pendant by word only without any deed, Franchifes, as p,._ ,... 1 
airs, markets, courts, warrens, and the like. or the profits like things. | 
thereof, are not grantable without deed. But it feems a hun- 
dred is grantable without deed ; for that is liberum tenementum. 
The profits of a mill, county, kerry, 1 or the like, are 
not grantable without deed. 


6H, 
bro s Things in action, as a right or title of action hat doth only Things jo action, 


73 . in ation, and things of that DFI as Fights and * apdigchlike 322 
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(2) See accordingly in Cre. Fla. 163 Capes eas. Aer we Fung bald» 1 Leon 207. Ci Lit 332, 
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335. and Whiſtler's caſe, 10 Co. 63; See more amply _ an adyowſon ſhall be granted, in Com. Dig. Advow- 
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titles of entry to any 5 or perſon 1a nj AK are not 3 
at all, but by way of releaſe to the tenant of the land, Cc. by 
which means it may be extinguiſhed; but this may not be 
neither without deed. And therefore if. a man take my goods 
as a treſpaſſor, or I deliver him my goods to keep, and af- 
ter I will give theſe goods to bim I cannot do i without 
deed. 
An election, ia, AN an 8 or « liberty, . 
cannot be created and annexed to an eſtate of inheritance. or 
frechold without deed. Y 
| Offices, | A priviledge to hold land for life 8 Fa . Co.g. g 
waſte is not grantable without deed. Offices for the moſt part 
are not grantable without deed. And yet ſome inferior offices, 
as ſtewardſhips, bailiwicks, and the like, are; for ſuch officers a 
Lord of a manor may retain by word without deed. 
Chattels, Moſt chattels real and / perſonal may be given and. * Perk : Seek 
without deed. And therefore if a man by word of mouth $7... 
grant, give, or ſell me his leaſe, for years (1), the wardſhip of od 
body and land, or the wardſhip of land that he hath. by reaſon 35 CO: 
of a tenure by knight's ſervice, or by grant from the King, or Pl, 19 
grant or ſell me the trees ſtanding upon his ground, the corn 
growing upon his land, his horſe, ſword, plate, or other Roe: 
hold ſtuff; this is a good grant or gift. But the wardſhip of 
the body of an heir only cannot be granted without deed. So 
a next preſentation cannot be granted without deed (2). | 
What by the ſame If one grant his reverſion of land to one, and by the ſame Plow. 540. 
deed. deed granteth a rent out of the ſame land to another, and deli- 
vereth the deed to both of them at one time; this is good, 
and ſhall enure firſt as a grant of the rent to one, and then as 
a grant of the reverſion to the other. | 
If one convey land to another, and the grantee by the ſame pier 6. 
deed doth grant a rent or common to the grantor out of the 
ſame land conveyed ; this is as Sed as if it were by another 


| deed. 

* P. 222. * Dedi & conceſi be the moſt apt 3 for all kind of 
By what words of grants; yet it may be by other words, and the grant as good 
grant, as by thoſe words (3). 


The beſt way in grants is to grant by words in the preſent 33 H. 6. u. 
tenſe as well as in the preterperfect tenſe. But a grant by 
words of the preterperfect tenſe only, as by Dedi & e 
only without words of the preſent tenſe is good (4). 
2. In reſpect of tbe Touching this part two things are requiſite: 3 That the Se Feor- 


ment ca, Yo 


| . grantor be a perſon able. 2. That, if the grant be by deed, Numb. 4. 
| ming of him. And he be ſufficiently deſcribed and ſet forth, either by his pro- 1 Seat, 
who may be a'gran- per names or elſe by ſome other matter of diſtinction. Note 
for, And no. therefore that whoſoever may be a feoffor, may be a grantor. 


And any, natural, 0 or abe ys (not prohibited 


"i 


(1) A leaſe is not aſſignable without a writing enen by the patties nee the atute 29 Car. 2. Queen v. 
Geddard. 3 Salk. 171. 

(2) See according 1 Mood 662. and fully as to a grant of the next preſentation. FOR Doe. Grndition (C4) 

(3) The words dedi or conceſſi, may amount to a grant, a feoffment, a gift, a leaſe, a releaſe, a confirmation, a 
ſurrender, &c. and it is in the election of the party to uſe to which of theſe purpoſes he will. Co. Lit. 301. b. 

(4) In many caſes. the law creates a good grant without expreſs words; becauſe it is the deſign of the law 
to render all contracts binding and effectual, ſo far as the intention of the parties may be gathered from the 
deed; and ſuch interpretation is made ſtrongeſt againſt the grantor, becauſe he is preſumed to receive à valu- 
able conſideration for what he parts with, 2 Roll. Abr. 56. Bac. Abr. Grants (F.) See further by What words 
grants may be made, or what may be ſaid to amount to nu, in Vin. Abr, Grants 41. 7). q 

F | 


buy law, as Monk, F riar, woman covert, lun and ſuch like) 


ſons will be good. 
An alien may, ac f is able, Fu ont" or vive any thing that he Alien, 
is is capable to have or take by grant or gift'(1). ; 
Perk, Sect. | A perſon attainted of treaſon or felony may give or grant his Perſon attaint or 
1 land; and this is good againſt all others beſides the King, and outlawred. 
the Lord of whom his land is held. And he may grant or 
give his goods to relieve himſelf in priſon; and this will be 
good againſt all others, and the King and Lord alſo. A per- 
ſon outlawed in a perſonal action may give or grant his goods 
or chattels; and the gift or grant will be good A all others 
but the King (2). 1 
Co. fuper The Queen may without the agreement of the King make Woman covetts 
1 grants, gifts, Sc. of her lands or goods (3): but another wo- 
3.20.41 man that hath: a huſband cannot give or grant her lands or 
Numb. 6. goods Without her huſbands conſent, unleſs it be in ſome ſpe- 
cial caſes. And albeit ſhe do recite by the deed that ſhe is ſole 
and not covert, yet this will not help. And if the caſe be fo, 
that by agreement between her and her huſband, there be a cer- 
tain portion of her huſband's lands or goods allotted unto her 
to diſpoſe of, and manage at her pleaſure, yet ſhe alone without 
her huſband can make no good grant or gift of any part of 
theſe lands os goods. But if the grant any thing by fine, and 
the huſband do not avoid it during the coverture; this grant 
will bind her after his death. And if ſhe make a gift or 
grant of her-huſband's goods, it is thought this is not e un- 
til her huſband agree to it (4). W l 
Ar An infant cannot make any WY or grant, Ge. that is 80 
Perk. Sect, but in ſpecial caſes; for if he maketh any grant or gift that 
196. taketh effect by the delivery of the deed only, as if he grant a 
Lege . 5 rent · charge out of his land, or make a feoffment with a letter 
Numb. 6. of attorney to give- livery of ſeiſin, or give or ſell his horſe, 
and the buyer or donee take him himſelf ;.theſe are void 46 
initio. And if the grant, or gift take effect by the delivery of 
his own hand, as if he“ make a feoffment and give livery of * P. 23 4. 
ſeiſin himſelf, or ſell a horſe and deliver him with his own 
hands; this is voidable by the infant himſelf, or others that 
al Have his __ Sc. But if: an infant re mg by 


a 88 4 


*» 
— 


n 3 


(1) An alien may purchaſe any War but can hold thing Ry a leaſe for” years, of a houſe for conve- 
nience of merchandize ; all other purchaſes (when found by inqueſt of office) being forfeited to the King. 
He is not capable of inheriting or tranſmitting by deſcent ; but if he be made denizen, the iſſue which he hath 
afterwards ſhall be heir to him, Co. Lit. 2. 8.—The law will not give an alien the benefit of taking by act of 
law ; as by deſcent, curteſy, dower, or guardianſhip, becauſe he cannot keep it; & lex nibil facit fruſtra. per 


ted. 2 Bl. Com. 274. See more fully, as to the law reſpecting the capacity of an alien to acquire or convey 
property, in the notes to the 13th Edit. Co. Lit. 2. 8. 42. Vin. Abr. Alien (A.) Com. Dig. Alien (C). | 

(2) her: attainted of treaſon or felony are incapable of conveying, after the offences committed, provided 
attainder follows. Co. Lit. 42.—ſee more amply as to the conſequences of attainder or outlawry, with reſpect to 
the forfeiture of the lands of perſons attainted or outlawed, and how far and in what caſes grants made by them 


Uſe of the Law 42. 1 Will. Rep. pi. 2. p. 219. 2 Bl. Com. 290. Vin. Abr. Attainder (B). Forfeiture (P). 
(3) The Queen confort is of ability to 3 lands, and to convey them, to make leaſes, to grant 


and which no other married woman hath. See 1 Bl. Com. 218. 7th edit. and further in Co. Lit. 133. a. 
10 As to grants by feme coverts, ſee the references in note 2 to p. 54 and more e in Bats Abr. Grants 


| (A. 4.) Baron and Feme (I.) Com. W Baron and Feme (P. ö R 6 
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may be a grantor, donor, Ge. And the he ey of ſuch pe | Pd 
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Hale cb. B. 1 Vent. 417.—Alienation to an alien is a cauſe of forfeiture to the crown of the lands fo aliena- 


are effectual, Bac. Abr. Forfeiture (A.) Outlawry (D.) Com. Dig. Forfeiture, (B. 1.) Utlagary (D.) Bac. 
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copyholds, and to do other acts of ownerſhip; without the concurrence of her Lord; a very antient privilege 
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Nos ſane menorie, All gifts, grants, Gc. made by deed in the country by 


| Baſtard, A "A baſtard may give or grant as. well as ay other man, after % 


| Miſnaming. Fhe name of the perſons in grants is fet down only to didtin- Co. 6; 64. 


caſe of Zouch v. Parſons, 3 Burr. 1794. The hiſt general queſtion in that cafe was, whether the conveyance 
was good and bound the infant; reſpecting that queſtion the Ch. J. elegantly ſays, miſerable muſt the condition 


tor; and therefore the acts done by any one of them, which relate either to the delivery, gift, ſale, payment, 
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* fiat; thib bib ae during Mis + winoriey, 00 ae cannot | 
| 1 be avoided at all ( t)) 8. n 9 
Dureſs. All grants that are age Th by 13 ate voidable by. thine par- Per TY 5 


ties themſelves that make it or others that have their eſtates, = 
Sc. But if it be done by fine, it is good and unavoidable. 15 
thoſe 8 
that are non ſane memoriæ are good againſt themſelves, but void- Were : 
dable by 'thoſe that are their heits, executors, or have their OY” 
eſtate. But if it be by fine it is good and unavoidable. 
A man chat is born dumb, or dumb and deaf, U hace Pa. . 
Wen wer may by gel of the deed and making of figns © 
make a good grant, gift, Sc. But a man ee Wen ah; 
dumb and blind cannot (2). 


2 Sect, 


N he hath gotten a name by reputation. 
Parſon, A Parſon may grant any thing een to his parſonage for 5 ses Leaſe, 
„5 ee, time than for his own life, and therein likewiſe but 
during his Ys albeit he have the conſent of the: ard 
wo ordinar 
Corporation, Neither the head ende the PR abr 7 55 a pws, Perk, Sect. 
7 al nor the members without the head, as Dean without the Chap- eas 
ter, or Chapter without the Dean, may give or e . of 
the lands belonging to their corporation. 
Executors, One executor or adminiſtrator may give or eln any of the See Free- 
OY goods of the deceaſed ; and this is good to bind all the reſt (3). 
What grants ecclefiaſtical perſons may make of their _ 
Gaſtical lands; huſbands. of the lands of their wives; and te- 
nants in tail of their lands intailed ; See in legſe. 
guiſh perſons, and to make the perſon intended certain: and mater 
therefore howſoever it be beſt and moſt ſafe to deſcribe. the per- 
ſon by his true and proper name of baptiſm, and alſo by his 
ſirname, and if it be a corporation by the true name whereby 
the corporation is made, yet miſtakes in this caſe unleſs they 
be very groſs, will not make void the grant. Nihil facit error 
nominis cum de corpore conſtat. And therefore if one that is a 
| baftard hath gotten a name by reputation in the place where 
he doth live, or another man hath gotten another name by 
common eſteem than his own right name, or is uſually called 
by another name than his true name in the place where he 
lives, in theſe cafes they may grant by this name, and the 
grant is good. And if a man be baptized by one name, and te he 


after be confirmed by another; ſome have faid he may grant wo; 8 


* 4 * 3 


—ͤ— — 22 * © * — — 
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(1) See before note 1. to 5. 7. and note 2. to p. 54. and further with reſpedt t to the grants of infants, in the 


of minors be, excluded from the ſociety and commerce of the world, deprived of neceffaries, education, 
employment and many advantages, if they could do 10 binding acts. Great inconvemences muſt ariſe to 
others, if they were bound by no act. The law therefore, at the ſame time that it protects their imbecillity 
and indiſcretion from injury through their own imprudence, enables them to do binding acts, for their owns 
benefit; and without prejudice to themſelves, for the benefit of athers.—'Fhe court in that cafe held, that the 
bar hr e which was by leaſe and releaſe, bound the infant. 

(2) See fully in the references in the notes before; and in Bac. Hr. Grants (A. 5). | 

(3) If a man appoints ſeveral executors, they are eſteemed in law but as one perfon, reprefenting the tefta- 


poſſeſſion, or releaſe, of the teſtator's goods, are deemed the acts of all; for they have a joint and entire àutho- 
rity over the whole. Godolp. Orp. Leg. 1 34 1 . Abr. 924. font. * of Ex. 95. See further poſt in the 
chapter on Teſtaments, 


3 | : either 


do take by the ſame grant. Note therefore, that all natural and 


ll. 
„ 1 8 3 1 R — 


ar K 393 0 Ne.) j Mw 1 „ i I 
/® of theſe +names; - Sad: , And (if Fobn /at tile * P. 234. q 
grant b the namen William at Jae; this grant is good. E . 1 
Li 3 ve SiC di milibur. And theſe grants are good eſpecially, when | | 
tn hoe there is ſome other addition to make it more certain; as when 9 
. +. 2 Duke, Marqueſs, Earl, or Biſhop grant by their names of 4 
honour or dignity, and grant without any name, or with a falſe 1 | 
name of baptiſm; as when the Duke of Suffolk by the name of -* 
 the-Dake of -Sufo/b without: any more words, or by the name Þ 
of William Duke of Suffolk, when his name is John, or the 1 
; Biſhop of Norwich grant ſo; th ſe are good grants, becauſe 1 
there is but one ſuch Duke, and one ſuch Biſhop, within the 1 
kingdom. 80 if a Dean and Chapter, Mayor and Communalty 1 
15 grant by the name of their corporation without any addition of 1 
| Perk, Sect, chriſtian or ſirname; it is good. And eſpecially then alſo if 
4% are theſe grants good, hen the true name doth, appear in ſome 1 
1 other part rt of the d a. As when Fobn at. Stile reciteth by b bi. 
his deed that his name is Jobn at Stile, and by the ſame deed 3 
_ doth grant by the name of 7 homas at Stile. 'Or Alice at Stile N =" 
„ "eating by. — deed that the i is a feme covert, when in truth = 
3H. 6, , a6. ſhe is ſole. But if an ordinary man grant by his firname only = 
3. 4% without any name of baptiſm, or by his name of baptiſm ; "oh 
uuithout any ſirname at all; in theſe, and ſuch like caſes, for 40 
the: moſt part the grant will be void for incertainty ; unleſs there 1 
be ſome other matter in the deed to * it, or ſome matter fil 
done ex poſt facto to ſupply it: for in ſome. caſes where, the : = 
thing granted doth lie in-livery, ſuch a miſtake or incertainty - = 
in the grant may be holpen by the livery. of ſeiſin upon the 1 
oo. 6g. 0. deed afterwards. And ſo alſo it is in the names of eee ; == 
Dir 150, for if the variance and miſtake by omiſſion or alteration, be 1 
co. ic in only in ſore ſmall matter, ſo as it is literal and verbal only, J. 
the grant will not be hurt by it. But if the miſtake or omiſ- 1 
ſion be in the ſubſtance of the name; the grant may be void mh 
by it. And therefore if Decanus & capitulum ecclefie catbed 1 
Jſanctæ & individ. Trin. Caerlil. grant by the name of Decanus 1 
ecclgiæ catbed. ſanctæ Trin. in Caerlil. & latum capitulum = 
eccleſie predict: this is good: Et fic. de femilibus : for if the 37 
ſenſe doth: ſtill remain either expreſly, or. by neceſſary impli- "I 
cation; and the deſcription; be ſuch, as doth import a ſufficient "3 
and certain demonſtration of the true name of the, corporation 4 
according to the foundation thereof, it ſufficeth. But if any 1 
of the ſubſtance or eſſence of the name be omitted, contra. And 1 
therefore if a corporation incorporate by the name of Prepofiti | 1 
'& collegii regalis coll. beatæ Marie de Eaton juxta W ingfor_ grant 5 
by the name of Prep. & ſociorum Colleg. regalis de Eaton, &c. Wi 
leaving out Collegium et beatæ Marie ; this grant is void (1). 1 
8 Touching this part three things are requiſite. 1. That the 3. Is deſpeg of the 0 
Perk, Se grantee be a; perſon; capable, i. e, that he be a perſon in being 8 5 „ | 1 
= in feof. at the time of the grant made, and not di ſabled by any legal 8 be a gran- „ | 
Nonb. . * impediment to take by the grant. 2. That if the grant OS. 200 os 1 
5 by deed, the grantee be ſufficiently named, or at the leaſt ſet P. 235. 
forth and diſtinguiſhed by ſome inen matter, and that he 1 


be ſo named or deſcribed as that he may be capable by that name 
bi ood a he is ſet forth. 4. That he himſelf, and nota ſtranger, 


A2 22 or W 160 5 that are not Wr n by law may be 8 


B A. " 1 * 


(1) The words las Hariæ 
of "—_— words, as well as of the word *collegium” is mentioned in Dier 150. 
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are not Eee, in 10 ©. 124. to have bled dinitiod! 3 but FA omiſſion 


grantees. 
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uu ſors ckelt ehr cdhnot grant — 
* 1 4. 75 macle ke one, twoß three, or twent 
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1 nor 7025 Wy any ſuc yo A perten ie ee ee fon 00 man 
can be an heir to ano ber that is living jt 
one in rernainder is 9604, if ſo be that 74S 2 
ticular eſtate end, and before the remainder app 

rant be: to him or her that ſhall b firſt chiid 
je have no child at the time of the grant, this 80 ; 

= grant be made to the wife or child of I. . — een 1 
| Hone fuch; Wi is "Veen." © As 1 eee t be told. * and to/ his frſt i 


Hath at the time n the 5 grant woither: — Anwar 
caſes, the grant is void as 95 "wy wife and ſony and IJ. S. fall 
Have all bY — 8 rant (1). len e itn e ere ib itt 
Alien. An alien may be a e but if any ching be grantes un 

Bim whereof 85 18 ines apable, as any eſtate of 0 
. for life, or years, he — hold ity! dares 'king will. have it 
Prerogative, From Dime zen eic d 20 at; i emer , ol a 
TA perſon attainted of treaſon or lin before or after: attain= 9 * 
Ger 11 be a grantee; but he cannot hold the thing granted; for Fer. sed. 
if the King or Lord will, he may have it from him. 80 alſb “ö 
perſons outlawed in perſonal actions may be grantees; of lands, 
vr goods; but the King will: erb e the lunds and 
| Prop rty of the goods. 1 {LT Ich. Raglan 88 Finn n 2112 is | 
Woman covert, A woman covert may be a grantee; bat her hinbund may b 
Kis diſagreement avoid the grant. And yet if he do not /avoidcit 8 . 
in his life time, the grant will be good: and he that will have - 
the grant to be void, muſt ſheu- that the huſband "GidadiGgrie : 


to i 185 Fo 25 - * 3 d q LES 34 F:-4 


Perſons attaint. 


1 * 2 
24 


Infant. WY A infant mey bs 7 Sralkitedy For is i is preſumed to be for! bile Perle, Sect, - 


advantage. And yet at his full. age he may agree to it rend & 8 
- _ It; perfect it, or diſagree to it, and without any cauſe ſnewed. Li. 
Men non ſane n.. A man 10 Hane memoriæ may be a grantee: as well as any Co, Idem. 


e other man, and it ſeems theſe grants cannot be afterwards avoid- 
ed. But ſuch men n not be 5 K en of ve of n a 
% 9677 203 30; OSHA IRIEG * 

Baſtard. A baſtard, Vertdes geisemed having human aer — Co. Idem. 


d 


and ſuch like, why be een of lands or 4 ee N a8 other 


men may be (27. 
Hermaphrodite. An hermaphrodite may | be a grantee ncconding. to the moſt Co, lu 
prevailing n 5 
Clerk convict. * A clerk convict, and a man n impriſoned, 85 be a mnie A8 Co. ſuper 
* well as any other. And ſo alſo may a villain of the King or Sr 303. 
P. 236. of a common perſon; but he cannot retain the thing granted, en 
by for the its or Lord . haue i it from him "A 00 Il. x But ; 
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(1) By the ſtat; 10. and 11th, William oy c. 0 e nne nee to W in NP in 
the ſame manner as if they had been born in their father's life time; although there happen to be no eſtate 
limited to truſtees after the deceaſe of the father, to preſerve the contingent remainder to ſuch after-born chil- 
dren, until they are born, or come in eſſe, to receive'the ſame. See further how far the law regards and takes 
notice of infants in ventfe ſa mere, 1 Bl. Com. (7 Edit. )T 25 2 vol. 169. Bae. Ar. Infancy (O. )— Fearne on 


cont. rem. 3d. Edit. 235. 
2) See further in what cafes baſtards ſhall take by grant ox deviſe in Fi Ar. Bal (P. ) Com. - Dig 


Baſtard . ) 1 Burn's Eec. Law. 120. 3d. Edit. Ne 3 
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N Friese Ans gech ks res, e cannot be Beten thi. 
arc utterly dinabiad (1). ok bene "2, Hom, % 219080 nt” , 
-Regulatly at 18 requiſtte t ati grantee Ame. | by: ts Miſnaming or not 
Hnclow of baptiſm and frnames and S « Pry -mnbſb\&afs) mi eg 
ſpetial heed muſt he taken to the ame of baptifm, for that 
mantramot ſhave'two or more names of baptiſm} as he may of 
| firnameso And pet in ſome caſes, thoagh the name: e de 
J the grant ih gesch As if n grant be to T Sasd E his wife 
. and her nate is Emthin, der a: grant is made to frei Fitas 
z fame by che name of Erbelilreu Fitzjames 3. br A grant be to 
422.7 & Robert Earl df -Pembrokt where his name is Henry: or to Georg 
col Biſhop of Norwich where His name \is-Fobmy Hor a grantrbe 
li, to a Mayor and communalty, or- eee and Chapter, and 
per 19. Mayor or Dean is nt named by r name; or Lgrant | 
be to J. F. wifeovef . S. where the is ſole; all theſe; 


; ſuch like grants, are good for in this caſe; the rule doife hold 
loo ſuper utile per iniirils nom vifiatur. : And if one be baptized by one 
Lt. name, and after confirmed by another; yet a grant to nhl 

- bis firſt name is good: And fo alſo ſome think of a grant to Him | 
by his ſecond name: d Quere of this. Alſo when a baſtard 
bea geren the name by ee a Lo T's He: inads to 
him by that name, and it is good. ih, 

1 72. A a grant be made to V. at St ey * the Gab be 4 "A af 
W F his is a good grant, notwithſtanding this miſtakes. $756 
Pa rige But where'a grant doth intend to deſcribe the perſon of the 
we grantee by: his proper name; and doth omit or miſtake his chriſ- 
ir. on, tian name or firname; in this caſe, for the moſt part, the 
Be, rant is is void, unleſs there be ſome ſpecial matter to help it, as 
Dr 2, in the caſes: beſtre And yet if the grant do not intend to [acettainty: 
zu te. deſoribe the grantee by his known name, but by ſome: other 
Bro.Don, 3 ; matter, there it may de good by à certain deſcription! of the 
Done zo. perſon, without either ſitname or name of baptiſm. And 
et de. therefore à grant to the wife of =I. S. or primagenito flo, or 
55- 5. to the ſecond ſon, ot to the youngeſt ſon, or ſertort puero, or 

omnibus flus, or Aliabus J. 8; :0romnbus liberit J. 8. on omnibus 
exitibus J. S. or to the ri ght heirs of E. F. or to the next of 
blood of J. S. in theſe Fi. grants made to. theſe perſons, 1in 
| theſe: words, are good; for the 'perſon-is certainly enough de- , 
ſcribed! . And if a leaſe be male to I. S. for life, the emain n 
der to him that ſhall come firſt to Paul's ſuch a day, or to him 
that T. S. ſhall name in three days; if, in theſe caſes, any ons e 
doth come to Paul's that day, or be named by I. S. within 

three days, and the particular eſtate doth o long continue 

this is a good grant of the remainder. Id cer tum eit ot . 

certrum red. oe. But if a grant be made * in thieſe * P. 237. 
words, viz; To four of the pariſhioners of Dale; or . 

S eceigſaæ de D; or to two of the fans: of J. S, and he hallt 
many ſons; or to J. S. or M. S. in the disjunctive; theſe, WEE Yes 
N and ey. Uke grants « as, theſe, are WEE, void for i een 
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(1) Pap iſts, _ als profiltil the x 5h fiſh e were "by flat. 1 11 TR 12 Wis ; 4 

diſabled to 5 Pesehad Lea rents or i the pag and all eſtates made to their: FT in lien 2 92 Is 
declared void. Ry. the ſtat. of 18 G00. g. c. 60. fveral parts of the ſtat; of iI a 12 Il. g. are repealed, and 
particularly ſo much thereof as diſables per ſons educated in the popiſh religion, or profeſſing the ſame, under 
e the circumſtances therein mentioned, to inherit or take by deſcent, devife or limitation, in par gce rea 
op verſion or remainder, any lands, tenements, or hereditaments, within the kingdom of Engl „ don 

“ nion of Wales, and town of Berwick upon Tweed, and gives to the dent of kin, b bing peel, . ri 

2 * to have and my ſuch: lands, a and hereditaments,” : 8 8 
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* P. 2 38. * and in their firſt creation, but not tranſmiſſible nor aſſigna- 


— 


* A N 10 


in * words ; it ſcems his i is . but NE nn or very ol | . 
by theſt words, it ſeems this ibi md. 


And ſo alſo ät is of a grant of goods to the churchwardens 5 0 


of à pariſh; this is held to be good but otherwiſe it is of a 


8 grant of land to them. A baſtard ist c by that name 
8 whereby he is uſually called; and t forex grant to him by 
that name is good (i). And «right bar; or 3 that ſhall-be 


the firſt iſſue of 7. S. that hath no child, is le of a re 
mainder by thatnirge,: but of land in — hes is not capa 
ble by that name. And a baſtard, às the teputed ſon of I. S. 82 75 135 
may take by a grant to J. S. and His ãſſuce. A Biſhop may take 
by the name of a Biſibp without any other name. But if 
2 ria be made to the pariſhioners or inhabitants of Dale, oft 
4 ic bominibus de Dake, or to the conmmonersof ſuch a waſte, or 
to the Lord and his tenants bond and free theſe are not _ | 
grants; for albeit theſe 1 are capable; yet. are they- not ca- 


able by theſe „ yd Oamngo Sit ini pmacd EO” 
F — be two grantees, atk one of them doth take by the Dect, & 
ud. 94. 


_ deed, it is ſufficient; but if the grant be to one that is no party co. 2%; 

to the deed, and not to the grantee himſelf; in this caſe, albeit er e. 

the grantee and he to whom the grant is made be capable and New _ 

never ſo well deſcribed by their names, yet is the grant void; 20 75. 

for no grant can be made but to him that is party to the deed, & l 

except it be by wa of remainder. And there ore if a man make a ** 1 

a leaſe for term of life, and after the leſſor ant to al Sanger f 

that the tenant for life ſhall have the land to fie nd 5 heirs; : 

this grant is void. Et fic de fimilibus.' And nee — in 

ſome caſes, if one of the grantees be party to the deed, 

that another grantee that is no party to the deed may take 55 

with him. And therefore the caſe was. Nobert gave tze 

reverſion of lands which Agnes his wife did hold for her 

life to Stephan de la moor, Habendum poſt mortem die 

Agnetis in liberum maritagium cum fohanna filia ejuſdem Ro- 
Berti; in this caſe it was adjudged, that albeit Joan were not 

named before the Aan yet Gat the ſhould OP" in tail 

with her huſband. a 
4 ln reſpect of mat - Touching this point thelk: Singe are einn, x5 That thi 
ter touching the thing whereof the grant is made be grantable, and that both in 
dg de, char- reſpect of the nature of the thing itſelf,” and alſo of his eſtate 
OO | that doth grant it; for in ſome caſes, albeit the thing for the 
quality of it be grantable, yet in reſpect of the eſtate and pro- 
perty that the owner hath in it, it is not grantable. 2. That if 
it be by deed, it be ſufficiently diſtinguiſhed and named. 
Amongſt things that are grantable, ſome are grantable de-novs 


___ ble afterwards. And ſome are grantable at firſt in their origi- r 


nature of the thing nal creation, and e over afterwards from man to man Nemb. . 
granted: and what 7 infinitum. 3 525 = 155 5 


pee, . EEE. All things that may be W by Jae” 4 * a fine ft 3 


or not. may be levied, may be granted over from man to man. e 
ſupra cap. 5» 


1. In reſped of the All the things that are before obſerved to be grantable by or * _ 


ture of the thi 
ſelf. wan — without deed are  grantable over from man to man. And there- 10 | G 


6 


* 
; g n ; 
FY I 4 i 5 — 1 1 _ is 
2 F : : 2 8 EE , = — — 


between our law and the civil law, reſpecting baſtards being capable of inheriting, i is explained in 1 Bl. Com. 247. 


( 5 But a 3 cannot be heir, for the eſtate ſhall e chest to the Lord. Finch's Law. 1 17. Te de | 
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: Abe ug | ky, 
"To 11 13 #abots, m agen! lands; meatiows ws, paſtures: wonds, uin ang | 
1 Z Addecibe iter bre grant hig feer:fitapley! for-life,.orlyoaks': =_ EE: | 
_ >"? oli Au affe i over dgain.at the pleaſure-of tholgrahtes; . 
1 8 5 Addy webs, incl emple ments kreggruntable. And a man nag 0 
gldstiung veſture ur herbugeg . hetheg graſs bf his groutd fund 
008 he ground felt. 1 andid.man; that is ſeized In / fde: of 5a 
1 Big fell ther/timber; ſtane Sc of the houſe, 
doneeror; grantee, may takegit after the death ef the © 
peck de, ders; Alſo:alþincvrporeal; things that lie in grant as-irents; Rent, ſervices. 
o dnanez. fer Vices and the like} careigrantable:over:/im fet fimplo, fbr life, „ 
25 or. earl anti/therefore:rents: or ſervices reſerved upon anpeſtate, vis pe 
Tel en., aelrents:granted:ont of lands ate grantable: over in m/initum — 
| gh. Antifa manzhade W rent te ſerued om aipatticular: eſtate he may e 
(45. Bent owe pargelcof it. But arent or ſetvice ſuſpended can- 
I 144. wbt be, granted. Neither kan a man grant a rent iſſuing out of 
N afrent.g Intent be głanted to me I may grant it over to a 
ſtranger before I be ſeiſer co iti and this grant is good. But 
2 4.8 7 um Tg is not granta table over after the firſt creation iH 
e it n Ardryer i an anndity be granted to J. S. and his affigns 
: [7 2064 Bro -ponfrlh tccmsithis annuity! is N oe over. Advow- yd Ke. 
. ons are 858 in fee fimple, for li from man to | 
9. ZTTHFaF in infiuitum. >&Alo the reel to a. ele before the 
a church 11 is wic; 18 grantable; abut when the church is void, that 
turn is not grantable, for it is then in the nature of a thing in 
action. Alſoſrectori es, and tit hes, and portions of tithes, and 
Penfions are grantable from man to man in infnitum (1) 
Perle, Sect. Reverſions and remainders are grantäble from man t to man in Reverſions and re- 
7333. 37: fee fimple; fee tail, for liſe or years. And if I have a tenant- mainders. 
e fer- life of: three houſes; I may Brant he reverſion of two 
of them: And if I have the ee of threr houſes and four 
acres of land; I may grant the reverſion of two houſes and of 
two actes of land. And- if tenant in tail be of an acre of land 
* . the remainder to his right heirs, he may grant over this re- 
minder: by zitſelf; and“ yet it is ſuch a thing as the tenant in 
all. dimiel? may bar by common recovery. But if a grant be 
of land to I. S. for years, the remainder to the right heirs of 
. D. and d D D. is living; this remainder is not grantable ſo long 
Perk, Sect. HNL. D. doth: live:: Commons, of paſture, of turbary, '6f fſh- Common. 1 
- Ver rus" ing, of eſtovers, are grantable in fes, for life, or years, from man too 
Jae man in infini tum. And yet ifa common in groſs and without 
m_ 16 ja Humber be granted to a man and * his heirs; it ſeems this is * P. 2 39. 
not grantable over to another man (20. But if common for a 
— extain- number of granted, it ſeems. . 
therwiſe, and that this, is, grantable.,over-, in caſe Where be 
- 14:44 1 turd; grant is to the grantee * and not is grantee and his rn 
ney 113 Aliens 111 JAY ien il gion, EA $848 +0 35 1 $791 £3) IRA AI (141,641 
bree Offs ar Sraiitable"at "Hirſt; but"the i great Judicial” off (8 50. 5 2 
e the: kingdom, . as, dle ßere of the Ford Keeper, Chief... 
All uſtices, or Chief Baron, or of other 00 # ho Juſtices or- Barons, | EB at 761 : 
1 wif aud ſuchk like, are not grantable over. to others, neither may 5 e 128 
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(2) 2 Roll. Mr. 45. 500 a common without number in ire | is grantable to another, 18 E. Wet al the 
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Licences, authori- 1 Hicences, and authorities, are granta 
| Pr beg inp ere eee By 


Poſſibilities. 


ä —— — — it amen 
— [ee INS — N = — by oo > — — 
* y N % EI i 


— CO EET I SINE 
— — DEN _ 
i 


— ne — — — — 
— — — —̃— 


2 —— — —— — —————  — 
—U—U— —— — — og 
7 — r e 
. 


Bench is inſeparably incident to the office 
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\ grantees of ol tem cannot ©* 


) Ang» therefore; if power(beagiven to.me.te 
livery, of bee 1. g a ener ee 
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. daft wh 2 Tr ny $1 5 for FO 1e, A md. at er) Mk 
e me for the .celidue; af dns years s 2 775 ; It to FW bel N 
10 long as the term d. it He, die before the term 


end, the 1NC ET to ee ſo long. as £ S. 
He, I. cannot grant over] this eee if, 1A. leaſe. be 8 
made: to / mt an my wife for Aiſe, ther nder' to the ture *- eg 
vivor af us I may not grant dls de — . 
man. Bu ti uch + poſſibility being dome preſent 
Intereſt is grantable oer. And weren ee have four —— 5 
3 III e ur 1170 it will en- 
ure. thinteen years, ter two 10 Are, evificd | * 
tit, For Aeg Fears in bie eile hen that hath. this cxccu- 
on upon . may aſſign yer. hig. reſt i theſe to 
Houſes, for, alu; go execution ih the, 18. 4J2t180 . 
all have, the zug houſes, again, until he, e fatisfied,,, The 
ord. WIE Eran ( ap of, the. hrix.of 15 tenant. hilf . 9 — 
the tenant is living 63. 2899. 10. 3 it 0 5% u 01 8 
1 . Thale 1 e are e os, incident to of 75 are not r. wh 
P. 240, Þ grantable. without the thing to which they are o incident 
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Lacidents, —and.belonging+;; And; therefore. @Caurt. Baron, which. is ;ever- Perk. Sec. 
more incident to a. e is not grantahle without. ho ganas . 
1 common appendant to lands is not grantahle without the 
yd; Aol &, whie it a eds and cone, of, Wn . 2 


1 17 Wherever oil ee Meidche to kefather; nuch icidenr dee 5 mer by: bim "who hath ho 
principal office, and therefore it is held that the King's grant of the office of county: cork wy voids it being in- 


ſeparably incident to the office of ſheriff, In like mann ce of chamber of; the King's 
_ * e and reer 15 of the office pail mar al, with a 


reſervation of the office of chamberlain, is void. Per Ho 52 i. e eig 5 
4) See accordingly Br. Abr. Deputy; pl. 9. Office en ee zer is prays [table or 'aflignable over becauſe 
tis an office of truſt. Vin. Abr. Grants (H. 1.) 5. 4. — See more amply who may affign his office. Com. 
N Office L - by whom offices ſhall be granted. —Fin. Abr. Offices ( A.)—as to the grants of offices by 
e ie ſee Bac. Abr; Offices (D.) and x Burr. 219. the caſe of Sir John Tre v. 3 

os 9 ie of K. » where the court were unanimouſly of opinion, that an office and 528 1 yay bef, 
5. is not. within the ſtatute 0 of (1 Eli. c. 19.) but may 1 preciſely aan, 


1 110 it was granted befor . | | 
* 8 ) See ors e d 1 i of A Pity, In... . G rant {i rau, 0 j * . Br. 
"Grants . 40 rele K e hart RE Y 8 N . 

ud) A An 4 19412 14 mot 1 eg 180 935 4 1 21110 71 WT FX 5 xy d . bra gfe 95 85. 
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| 1 
vs a which, i ] 
nen la 9 r year SA tent ie | 
ntab ie eren hill the el ks land dot coma) 180 
& fol 8 life 0 4 che tt 
566; Mis 8 ſei ory:to this tenant „ 
5 far 3 6 is * 
, „ Franchiſes, 
waifs, eſtrays, a ferries 
- like, een oper $romy m fer 18 e ee 
. . r 
| ay "Thi | in aAchon, a thin ot that nature, . eau of- Things in a. 
Tee Mite rights and titles. of entry are not  grantable oper to-ſtran- - 
POLLY ſpecial, caſes... And? n 70 kg Ny 37 2 an gy 
Bro, Fa orer t A or theſe goods, until I h | agai P 8 
co e. Neither can I grant the ſuit Which the Law. ve to m 
duo my relief in theſe caſes 3 man. 99 f 5 Tmils a 
 feoffinent.. to another man, on condition hat if 1 do ſuch A 
thing, I ſhall have the land again; in this ese 1 may not be- 
fore or after the 50 of g ance of the don grant 
over the condition to anothe "Put all theſe things I may fe. 
| "Im the e e for it ib 4 nin e ber, that 
every right, title or intereſt in pręſinti or in fut, by the joint 
„ 21 them that may claim any. ſach ie bit, eile 'or inte- 
eco. Teſt, may be barred, or extinguiſhed... And in ſome caſes 
then, e of a reverſion may nk advantage of a condition annex⸗ 
EP ſo, ed to an eſtate for life or (7. If a man owe me money on 9 
an obligation, or the like; I cannot grant fhis debt to ano- i 
ther; but Imay grant a. letter of, attorney to, another man to ſue 1 
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ormer grint of the”, nant © 


ſame thing, 


In reſpe& of the 8 
22 or deſerip- 
rion of the thing 


granted, 
M iſnaming or Miſ 
recital. 


* P. 246. * 


M86 


| demiſe the whole. 


preſentation. to one, and after he doth grant the next preſenta - 


1 5 have 2 e . 10 Fry's F 
man hawk. —_— a thing ances he cannot afterws 
£4 ud therefore if a man give or gtant men 155 
le, £ elf by vorc Nt and after grant him to me by 25 
deed, ;- this. ſecond grant is void s and therefore, if there be any ben. 
fault in this grant in writing, it is got material. And if a man 
grant to me common of paſture without num in hie en 
and after mak. the like grant to another: this ſecond grant is 
void as to me, albeit it be good againſt the grantor, — "Þ 
tant the next preſentation to a church after the death of 
ae. N incumbent, and after grant the ſame to another; 
| leaſe of land to one for ten years, and after make | 
leaſe of. the fame land to another for the ſame ten years; or 


give a horſe to one, and after give the ſame horſe to another; | 


But if the fiſt 


in all the caſes, the * grant is void. 


or of part of the time only, ad grant will be good for 
the overplus. And therefore ir one be ſeifed of a manor, and 
demiſe ten acres. of the demeſne to one for ten years, and after 


good grant for the overplus of the manor beſides the ten 
acres, preſent! and for the whole manor, for the laſt ten 
years. 80 if the ſecond. grant be to begin after the firſt is de- 
termined; it is good. Mak if the ſecond be ſuch; as may be 


ſatisfied. and not impeach the former, both ſhall; ſtand. good: 


And therefore if c one that hath an advowſon, grant the next 


tion to another, and doth not ſay 7 the death of the in- 
cumbent ;] in this caſe the ſecond grant. is good, and the gran» 
tee thereby ſhall have the ſecond. avoidance. aur the death of 
A. preſent incumbent {4). Ps nel be G72 

By the grant of an acre of. hand or of: any. 5 e eee 
the name whereby it is called, the reverſion of that thing, if the 8 
grantor. have no more but a rexęrſion, will paſs, and this miſtake 1311 47. 
will not hurt. But it is not; ſo e converſo. And yet ſome 6} Cor pe 
have ſaid, if dne grant a thing in poſſeſſion, by the name of er de 
555 reverſion of the thing, this is good to paſs the poſſeſſion; >. in 


Lane's caſe, 


9yod non eft lex. - For if one make a leaſe for years, mo — doch 


ſeem to 


fore the ſeſſee enter, the leſſor grant the land by the name of went tw 


the reverſion or the land; this grant is void. If one make a n 
leaſe for life of the demeſnes of a manor rendring rent, and want is 


after he doth grant the manor by the name of the manor ; this mes 


for the reſidue of the manor. But if one grant common, by the 
name of the reverſion of the common, it ſeems this is not good. 
And Fi 15 one have common and — it for e ang 3 ms; 


„ $48 


8 


_Y 


—_— ee eee fo AD eee — — — N 1 1 0 


grant. or eift be only of Fart. of dhe thing granted ee 5 * . 


r to another for twenty years; this is a2 05 


* 


is a good grant for the reverſion of the demeines, as well as fe. Grant. . 


(1) Parceners ſciſed of an 8 may join in a 8 but if 8 eannot agree to 3 e 
doth give the firſt preſentment to the eldeſt; and this privilege ſhall deſcend to her iſſue, nay her aſſignee hall 
have it; and ſo ſhall her huſband who is tenant by the curteſy. e. Lit. 166. b. 186. b. der m e 2 
Com. Dig. Eſzliſe (H. 3.)—Pin. Abr. Preſentation. (G. a.) 


(2) A ſecond grant of the ſame thing to the ſame perſon, by the ſame perſon, and reciting the former G 
grant, muſt not be pleaded as a grant, but as a confirmation. Plow. Com 39 $ T 
( 3) Ut res magis Veer quam dereat, according to the rule of conſtruQion, mentioned i in page b4. 
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g may be granted by hs the" whereby ie ih is abid 
ek y 55 hen 1 22 called of latter times, within nine or ten 
N g F. 5 Jo or thereabouts, albeit it be an improper name, and not 
de ancient name of the thing, but à name newly gotten. And 
21 mahor may paſs by the name of a meſſuage or farm, or 

a farm or manor by the name of a \meſſuage; if it be ſo vfb 
called and reputed (1). 80 ine great houſes in London called 
Exeter and Bos ad houſes may be granted by thoſe names. 
And if a man grant that which in deed is a paſture ground, by 
a2 t. the name of 2 wood; or grant that which in deed is a wood, 
be by the name of a aſture ground; and the things are called by 
. - _ * thoſe names; wel are good grants of thoſe things, And if 
one grant by the name of a great field, that which in deed is 

but a little cloſe, but it is ufually called by the name of a 

great field; this is a good grant of this thing. So if one 
Stant by the name of a plow land, that which in truth is but 

an acre of land; or or grant by the name. of a manor, that which 

is but a plow lend} theſe grants are good. And ſo it ſeems 

it is e conver ſo. But if a man grant a houſe, Ur a ere 


N 


4 this grant an acre of land will not paſs. CCG. 
| Go. ſuper By the grant. of A ren a rent reſerved upon an eſtate tail 
Lit, 150. RE DT.” 5 ab 11 15 
Mich. 7 Jac. will paſs. DER: 2 * 5 


Cor. . R. If a man make a leaſe . one Boule to another for weird) and 


the leflee divide it and make two houſes of it, and after the 
leſſor doth: grant the reverſion of 4 ir the name of one houſe; 
this is a good grant to paſs it. if one leaſe three houſes 
to three her men at ſeveral Wipe, and they divide them 
into twenty nine tenements and houſholds in them all; and 
the firſt leſſor doth grant them by the name of three meſſuages: 
this is a good grant to paſs them all. But if he grant by the 
name of fifteen meſſuages or tenements 'only ; it ' ſeems this 
1s good for no more but, for hfteen” of he "Tubdivided- tene- 
| ments (XR 4 ee ee 
| Perk, Set. Tf one recite that 80 hath a rent charge* Ag out vin black 
he acre and white acre, and then grant the ſame rent, and in 
truth it doth ifſue out of black acre only; or if he do recite 
that it doth iſſue out of one acre when in truth it doth iſſue 


out of both; in both theſe Gaſes THe grant is 1 Hoewith- 


ſtanding theſe miſtakes. 
Bro, Grant If one be patron of the uch of F. Pere aud Paul i in D. 
aadand he grant the next preſentation of the church of. S. Peter, 


or of the church of S. Paul ; theſe: are yord Props to pry = 


Perk. Sect, preſentation. 
| Ver Ch, If one grant a rent out my whilks's acre the name of a rent 
| Jace Hu out of black acre; this grant is void as to charge white acre. 


ooo ONE WAVE manor called Steeple Lavington, and he gra ant 


Car, in the it by the name of weſt Lavington alias Steeple Lavington,” it 1s 
caſe of Ed- 


ward Crew, A W wee 2 the Ge! * . if the prank oy Wed in * P. 57. 


9 


"OY 


— * —— — 


(1)} 4 8 in —— but which is not in 8 a manor, 3 not 1 2 = name of a manor in a 
ine or recovery ; for they are grounded on original writs, which ought to be certain, and not to be taken by 
intendment; but otherwiſe in a grant or feoffment, for there the intent of the us ſhall help it. Noy 7. 


Johnſon v. Hyd. Ar. Feoffment, pl. 14. ſee further 1 Lev. „ 


(2) If a man make a leaſe of eight tenements in D. by ſeveral leaſes, and then by deed recite * of the 
leaſes, and grant the reverſion of them to 4. with all his lands, bouſes, and edifices in B. having no other lands 
&c. in D. than the eight tenements, the reverſion of the eighth tenement not recited ſhall paſs; for the other 


Vs al his __ me? cannot otherwiſe be ſatisfied. —2 Roll. Abr. r af v. Giles, 
l 3 R * | 


Lavington] 
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P. 248. 


1 manner, [All my lands in P. which I. had. of. the e eager, 
I. Sz] this is à good grant of all his; ee he on” 


which I had by deſcrns} and in tri 


grant to paſs all his lands the 
my father, ] and in truth I had them not hy . but by 


one grant in this 


the pariſh of St. Bottolph extra Algate late in the tenure of R. 


annum] and in truth in the office it, is found at twenty pounds 


pariſh, wn þ . m_ no 3 and "av 
If one grant all his lands which he ha 


\ : * ws 11 75 1 4 : 5 9 nn 5 1 1 * . Sa 
% N 4 » i 

in D. in this s, 1. 
in Brown's _ 


them not of the grant of J. F. but of the grant of another, 
But if the words be 4, o mY lands which 1 had by the grant 
of J. S. in Y ] in this cal e the grant is not, gaod to carry any 
other lands in D, but {ach a 28 he had of the grant of J. S. So Plow. % 
if one grant in this manner {all my manor of Sale, in 82 2270 Ant 
h he had it not by deſcent e. 
but by purchaſe; this is a good. grant of. the manor. So if one Pin 
grant all. his lands in Dale, and tay no more; this 4s a good . 
Bat if one grant in this 
by deſcent from 


3 


manner all my lands in Dale 7 ch I ha 


purchaſe, this grant is void and will not yd thoſe lands. 80 bee i 
if I grant in this manner [all my. lands. that I ig by the: at 

tainder of I. S.] and in truth I had no land by that means 

this grant is void. And if I grant fine this manner [all my Mic. = Je. 
lands in B. in the tenure of D. which 7 had of the gift of 3 
IL-8. ] and in truth it doth lie in B. and is in the tenure of D. bros Mi 
but it- Lag not ecke el n ts 3s. a Sog grant to * 


the lan 
I. a Pac lis. in two. e 1 3 8 Wilts, Fn * 299. 
anner [all his cloſe. called Calli in the pa- 
riſh of Hurf in the county of Berks], and in truth the cloſe 
doth lie in the county of Wits ; this is. a, good. grant to Paſs 
the cloſe. But if one grant in this manner fall his houſes in 


and in truth he hath no, houſes ny but he hath-ſome houſes 
in Sf. Buttolph extra Alderſgate ;. this is a. void grant. And 
yet if the grant be in this manner, [all that my Pans" in the 
occupation of J. S. in St. Andrew's: pariſh]. whereas in truth it 
is in the pariſh of K. but in the occupation of I. S. it ſeeme 
this — is good to paſs the houſe. But if it be thus [all 
that my houlſe in Sz. 3 's pariſh in Holborn in the occu- 
pation of I. S.] and in truth it is in another pariſh, but i in be 
occupation; this grant is not good to paſs the . 1 0 

If one grant in this manner [my manor. of Dale which ap- Hil Jac. 

per 


peareth by office found to be of the value of ten pounds per 1 


per annum; this We is good nee this miſprir 

ſion. 

If one grant in this manner [all my manor. of I. late parcel or 7 Jew 

of the poſſeflion « of the Abbot of S. and late in the poſſeſſion of co. x. 3. 

K.] and in truth it was never in the poſſeſſion. of K. this grant 

is good notwithſtanding. But if the grant be thus [omnia illa 

terras Sc. * in tenura I. S. jacen. in W. nuper prioratui de 8. 

Specan. ] and in truth the land doth lie in S. and not in V; this 

is no good grant to paſs the lands in 8. And if the lands do 

lie in V. but are in the tenure of J. D. and not in the te- 

nure of I. S. the grant is void to paſs the lands i in the o cupa- 

tion of I. S. . 
If one purchaſe land of 7. 8. in T. and bete no other land Dir FY 

there, and he grant his land in T. late the land of R. S. or 5. 4 


late the land of S. and miſtake or omit the chriſtian name; 
1 | | this 


if in this caſe he grant all his land in T. and ſay no more, this 
9 good grant to paſs the land. And if one grant all his 


the lands of J. S. 
8 that were the lands of J. S. will 5 4 10 39 


Dier 80. 


: | Chap,'t 12. 


* a 0 CY A N 1. 


/this grant is good, e this niiſlake.. And fo. as 


it is where ore is a blank left for the chriſtian name. And 


lands in D. called V. which were the 3 of J. . ] this; 18a 


grant to. paſs the lands called N. though they, were never 


which were the lands of J. S. I by this none N. thols; lands 


If one grant in this manner [all my he tg in D. contain- 
ing ten acres]. whereas 1 in truth his meadow there doth Contain 


twenty acres, it ſeems this is a; good grant for the whole 


twenty acres. So if one grant thus [all thoſe forty ſeven Acres 


of land by the ſleight, whereof fifteen lie in P. twenty in E, 
and twenty five in F.] and in truth all of them do lie; in F. 


and none of them in B. or E. this 1 is a good wil if; en the 


Nro, Grant 
69. 2 


Wood to him at all, or did not 


whole forty ſeven acres... . |, . 


If one grant twenty Pe ef BRL and 1 rs e 4h _ 


But if the grant be [of all his lands in D. 


wet. tl: 


[of which twenty load of wood he had. N = by. the 


grant of his Taber J. S.] and in truth I. S. did not grant any 
grant unto him fixteen load 


only: this is a good grant of Se TOY, load of. Were, , not: 


Bro. Grant 


53. 
7 H. 4. 41. 


withſtanding; this falſe recital. 

If one grant his manor, of D. and doch not Pay in wh 
town or towns it doth lie; this is a good grant. But it is beſt 
to ſay in what towns the manor doth lie for if it lie in divers 


places (as it may) and any of the places into which it goeth be 
omitted, and the reſt are ſet down; no part of the gor 


Co. 1. | F , 


a lying 


in the town that is not expreſſed will Paſde.t 5:1 114, 


If one grant a manor, and t at which in truth is but one 
manor, by the name of the manor of A. and B. this is a good 


grant of the manor. And ſo alſo it is if it be two manors, as 


if a man be ſeiſed of the manors of Ryton. and Condor: in the 


Bro, Grant 
53˙ 


for that which doth lie in Sr. Stephens... 


this miſtake in theſe caſes will not hurt the grant. 


Co, 11. 30. 


for the whole farm. 


county of Salop, and he grant in this manner [tofum illud Ma- 
nerium  L 


is a good grant of both the manors. , Otherwiſe it is in caſe of 


the King. 
CoriaCo.B, If one have a farm of land, a.” "Sc. by "Be called 
ine "ang Hodges, lying within the pariſhes of St. Stephen TE St. Peter 
ee p. 


in Fr. Albans; and he, reciting the ſaid leaſe, 
term, and intereſt in the houſe, lands, Gc. called Hodges in 
the pariſh of $7. Peter * and St. Albans ; this grant is good 
only for ſo much as doth lie in the pariſh of St. Peter, and not 


Ryton & Condor cum pertinen. in Com. Salopiæ: ] this 


247 


e 


Srant to C. his 


* P. 249. 


But if he grant the 


farm, and doth not fay in what pariſh it doth. lie; this is a good 


grant of the whole farm. As. in the caſe: before, of a manor 
that doth lie in divers pariſhes. And. if i in the caſe. here, the 
farm lie within the pariſh of $7. Peter only; the grant is good 
If one recite, that whereas he hath. Tack 
lands by forfeiture, or whereas ſuch a one hath. an eſtate of his 
land, or whereas the grantee hath paid him ten pounds or 
done him ſuch ſervice, or the like, and theſe things are not 
true, and afterwards he doth grant the land by apt words ; 
"Fic other- 

wiſe it is in caſe of the King, i in ſome of theſe caſes. 
If one have a manor. in which he hath parks and fads,” 
and he FINN the Manor for life,. except the game and ys 00 
| ter” 


bead. ; 


* * * 
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Incertainty. 


© P. 20, 


certain enough. 
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ant che reverſion” & the manor; 'this is a a good 4 
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Ky 
If a grant be of [Centum Mrurbs 105 or 50 libratas' terrdt Co. . 


or of Centum ſolidut terre] it ſeems theſe are good grants, and 


that hereby doth paſs land of that value, and fo of more or leſs.” 
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If a grant be on an acre of Land covered with watery) this is Go. 8 


a | good grant. 
Fa 


tainty in the deſcription of it, this grant is 


the church of Sf. Peter, this is a good grant. 

If one, ſeiſed of an adyowſon in fee, grant to J. S. that as 
oft as the chureh is void he fhall name the clerkto the gran- 
tor, and he ſhall preſent” him Ni hd Coe peat 19 7 is a good 


grant of the advowſon” 5 


A reverſion may be granted by the dan of a derber, or 


a remainder by the name of a reverſion, and ſuch a grant is 


good. As if one grant land to I. S. the reverſion to 25 D. 


this i is 2 good grant of the remainder. 
If one make a leaſe of land to bad n wife for hate 


ves, and after grant the reverſion of this by the name of the 
reverſion of the Iand which the wife doth hold for life; this 
rant is void. So if one grant to two for life, and yr grant 


the reverſion of one of them, this is void. 
A fulling, or Fan nn, " ay - be 1 by” the name of A 


mill only. 
If one grant in fs manner fall that his ndfitage2//8 Ge. 


And all the lands, meadows, and paſtures, thereunto belong- 
ing; this is a good grant, and certain enough to paſs 2 5 "Fe 
| W © meadows and paſtures uſually occupied there with. 


* * A 
* 3 


* If the Lord grant his manor by the name of [his mene 
with the reverſion of all his tenants ;] or by the name of [the 
reverſion of all his tenants bond and free which hold for life 
or years ;] and do not name them by their particular names ; 
theſe grants are good in theſe caſes and certain enough. 5 

If one grant land, and ſay not in what pariſh or dub" or 
village it doth lie; yet if there be any other matter to deſcribe 


it; it ſeems the grant is good enough, and it may be averred 


where it lieth. But if there be no circumſtantial matter in 
the grant to denote and decypher out where it doth lie; it 
ſeems the grant is void for incertainty (1). And therefore if one 

rant his manor of Dale; or his lands in the occupation of J. &. 


grant ve of a certain portion of yh! or Ae, or of _ 177 


; the fourth part of land or tithes, and there be a ſufficient cer- 
good. And there- 


fore is the 2 * be of the fourth part of the tithes, and of the es 
offerings O >a 


1 5 Grant, 
ans 441. 


Der 46, 
Plow, in 


Hil. & 


Oranges 


cale. 


Fitz. Grant, 
63. 


n ; 


21 Al pl, 


*3 


2 H. 6. 2. 
Flow. 164, 
Bro. Leaſe 


58 -* 8 


Fitz. Giant 
68. 
Per k. Sch, 
68. 


Bro, Grant 


S. e 
C0. 9. 47. 


or his lands that deſcended to J. S. or his lands that did be- 


long to the priory of S. or the like; theſe are good grants and 


1d certum eſt quod certum reddi poteſt. 

If there be tenant for life of three houſes, and four acres 
of land, and he in reverſion grant the reverſion of two houſes 
and of two acres of this land; this is a good ge and hath 
ſufficient certainty in it. 

If a grant be incertain altogether, ar have not ſufticient 
cer in it, and cannot be made certain dy ſome matter ex 


pete Sea, 
73s 


Perk. Sect. 
67. 


wy. 


— So in like manner N there i is ; any uncertainty in the limitation of the eſtate, as . A. poſſeſſed 


of lands for a term of two thouſand years, grants to B. and his wife, without mentioning any term, to the uſe c 
C. for his life and to the heirs of his body; and in default of iſſue to B. for one thouſand eight hundred years; 
the firſt limitation held to be void for uncertainty, it mentioning to grant to B. and ux. and not ſaying for what 


eſtate or term.—See Au v. Duck, 2 Vern. 684. 


2 5 „ pop 


chop. 1. RANT. | 


ot facto, it 3 is ok. "And choral if there be Feed 19 tenant 
ree acres of land by fealty and twelve pence rent, and the 


Fr 
4 


Perle. Sect. grant is meerly void. So if huſband and wife hold an acre 


| ths ſhillings yearly out o 
d Which tenants, this grant is void for incertainty. So if conu- 


Bro, 


fay not what nor how; this is void. 80 if one grant me ſo 
ed; this grant is void (1). And yet if one grant me fo ina 
Ce, 5.24 good. And if one grant me one hundred load of wood to be 


- affignment of I. S. theſe are good grants. 80 if one grant me 

three acres of wood toward the north fide” of ths de ; this 

is a good grant, and certain enough, 

Bro. Dos If one grant to one of the childien of I 8. and F 8. kath. 

„„ more * than one, and he doth not deſctibe which By: doth”! in- 
. this grant i is void for 5 e 


for Bie, abi 5 the remainder” of ig one of them, ak doch 
not ſay of which, to J. S. in this caſe, if I. S. make his 
election which acre he will have, the grant of the remainder 
to him will be good. So it is when a man hath fix horſes in 
his ſtable, and he doth grant me one of his horſes, but doth 
not fay which of them; in this caſe, I may chooſe which I 
will have, and in theſe caſes when I have made my election, 
and not before, the grant is good. And if in theſe caſes, the 
grantee doth not make his election during his life, it ſeems the 
* Grant grant will never be good. If one be ſeized of land, and leaſe it 
* for years rendring ten ſhillings rent, and after he doth grant 
a rent of ten ſhillings out of this land to a ſtranger; in this 
caſe, albeit there be ſome incertainty in the grant, yet this is 
a good grant of a rent of ten ſhillings; but it ſhall be taken 
a grant of a new and not of the old rent, and therefore ſhall 
not take effect until the particular eſtate be ended. | 
See more to this point in Deeds and their Eee, hop. 5. 
1 15.4 and Fes 5 75 2. num. 72 20. 5 
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Lord grant ſthe tees of the third acre] to a ſtranger; this „ 


N of land jointly of I. S. for their lives, and I. S. grant the 

reperſion of the acre of land which the huſband alone doth hold 

for his life ; this grant is void. So if there be Lord and three 

Joint-tenants, and the Lord grant the ſervices of one of themſto a 

„l 6. 1. ſtranger; ; this grant is void. 80 if one have twenty tenants 

that do pay him twelve pence a-piece' rent, and he grant 
Fake rents, and doth” not ſay of 


We " fance of pleas be granted, and it is not ſaid before whom; this 
is utterly void. 80 if one have two tenements, and doth grant 
the reverſion of one of them, and doth not ſay which; this is 
der 91. void for incertainty. 80 if one grant eſtoyers to another, and 
many of his trees, or of his horſes as may be reaſonably ſpar- 
of his trees as I. S. ſhall think fit; it ſeems this grant is 


taken by the aſſignment of the grantor, or to be taken by the 
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al For there is no ſtandard to reduce the grant te to a certainty, 5. 168. Mer 880. 
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3. In reſpect o In ſome caſes, albeit there be in a grant a good grantor, and 
matter in wa “WW | 1 bg 
ther parts of the 8 a | TUCSON PTR POT. 
grant. Certainly deſcribed, yet the grant may be void for ſore fault 


mencement of the m encemènt of the eſtate. 1 For if a man be poſſeſſed of : a term Bro. Grant ö 


eſtate. 9 


* 
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* * % 
FX) 


dred years, ot ſo many of them as are to come at the death of 
the grantor. So if one grant any thing that doth lie in livery gest. 


alc, 7 Jae. 
enniſ's 


lncertainty. Caſes the livery: of ſeiſin will 
P. 252. fo years, or for years determinah le upon lives, ? and after a teaſe 


life, and I am of full age at the time of the grant, this grant is ov: 2 


land, this is good. . 4 8 | 

6. In reſpect of the In ſome caſes, a grant or gift may be void, at leaſt to ſome per- 
—_ ground of the ſons and purpoſes when there are none of the defects aforeſaid - | 
7. home init; as when it is made upon a corrupt contract, or to the 
55 | end 
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| 2 12 | . es Ceremony, Ke. 
that ought to be done, as inrolment, livery of ſeiſin, attorn- * MOL 


ment, Ce, for where theſe things are requiſite, the grant is not 
good until they be had, neither for that thing which will not 


* 
x 
+ 


* * 


Would paſs by the deed. And therefore if a feoffment be made 
of a manor to which an advowſon is appendant, and no livery 
zs made, fo that the manor doth not paſs; the advowſon will 
not paſs neither. Where a grant may be void by the refuſal. or 

Waiver of the grantee, ſee before in deed, numb. 6. chap. 4. 
4.6.45, If one make a feoffment with warranty; and after the fe- ß. what mall be 
dbl offee doth grant to the feoffor, that neither he nor his heirs ſhall #vid = good grant 

E. own, Youch the warrantor or his heirs upon the wittanty; this is a bers. 
2 d diſcharge of the benefit of voucher, and doth bar the or not. 

feoffee of it. And yet he may bring a warrantia Chartæ ſtill. P. 25 3 
Ss if one grant (6 me a rent=charge, and after wards T grant tio 

n that ho ſhall ot be fued for this rent; this is good mm 
to bar me of bringing an annuity for the rent; and yet I may 
TI "Afiath for the rent ſtill. And ſo e converſo, if 1 grant to the 
\ _- . grantol, that Ne ſhall vor de Aiſtrained for the rene; by ! 
alddm barred of a d reſs, but not of bringing an annuity for the 
rent. 80 if the Lord doth grant to his tenant, holding by | 

| Knight's ſervice!” chat his heirs. hall not be in ard, Ge. ora 
m.an doth grant to his debtor that he will net ſue him for the 
debt at all, or until ſuch a time; or one grant to his leſſee for 
Ulle or years that He ſhall not berimpeached for-waſte ; all theſe + 
ace good diſcharges, and may be pleaded by way of bar to avoid ty \ 


f 


rge: 


And no becauſe attornment, as hath been ſhewed, is neceſſary 
in ſome caſes to the perfection of ſome conveyances and grants 
of things that lie in grant and not in livery, we muſt therefore 
here ere we can go further, as a neceſſary appendix to Grants, 
add the learning or attornment, which followeth next in order (1). 
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(1) This chapter on grants, does not particularly contain any rules for theit conſtruction; it refers in ſe⸗ 
veral parts to the chapter on the expoſition of deeds: that chapter contains ſome general rules for the con- 
ſtruction of all parts of all kinds of deeds: and in addition thereto, it may not be altogether unacceptable to 
the reader to have ſubjoihed ſome caſes, which ſerve to eſtabliſh the rules of conſtruction of grants in ge- 
Where there is ſufficient matter to guide the intent of the party, in ſuch manner that lay perſons may un- 
derftand it; or ſufficient matter is contained in the deed to few the intent; there the deed, and the words 
therein, ſhall be taken ſo as to make the deed good, rather than deſtroy it. —//indbam v. Windham. And. 60. 

But in conſtruing the deed according to the intent, the conſtruction muſt be upon the whole deed, and 
not one part taken, and another left out. Baldwin v. Martin. And. 245. 15 


the judges ſhall break the deed in pieces to fulfil the tents of the parties: per Archer J. Cart. 98. cites 
Co. 0 : "PE | x 8 N A £2, |. | | 
l As far as it may ſtand with the rule of law, it is honourable for all Judges to judge according to the in- 
tention of the parties, and ſo they ought to do. Co. Lit. 314. b 3 2 
Ld. Ch. J. Villu, in delivering the opinion of the Judges in the cafe of Smith v. Packhurft, mentions 
theſe two maxims, that ſuch a conſtruction ought to be made of deeds, ut res magis valeat quam pereat that the 
end and deſign of deeds ſhould take effect” and “ that ſuch a conſtruction ſhould be made of the words in a 
deed as is moſt agreeable to the intent of the grantor,” and expreſſes himſelf in theſe remarkable words: — 


the law commends the aftutia the cunning of Judges, in conſtruing words in ſuch a manner as ſhall beſt an- 
fwer the intent; the art of conſtruing words in ſuch a manner as ſhall rey the intent, may ſhew the inge- 
nuity of council, but is very ill becoming a judge. 3 At. 136. 
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lands bought, or the like ; whereof ſee before in Deed, chap. 4. e 
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Aad in ſome” caſes, albeit there be no other fault in the 2. Ia reſpect of the 
tant, yet it may become void for want of ſome other matter inien of ome 


paſs without that ceremony, nor yet for that which otherwiſe  ' © 


A deed ought to be ſo expounded, that all parts it may fland together; and it being a common affurance, 
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Theſe maxims, are founded upon the greateſt authority, Coke, Plowden, and Lord Chief Juſtice Hale; and 


In 
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| "oe ing to his eſtate at the time of the grant, the annuity doth ceaſe, Cro. Eliz. 35. 


likely and unuſual, 
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as, if I grant an annuity to I. G. until he be promoted to a Tompetent benefice, and at the time of the grant 
"IC was but a mean perſon, and afterwards is made an Arehdeaeon, yet 


The law in the true: conſtruction of grants hath reſpect to the gate of the wm nor g—to the Sins of the prone ; 
c s ſu ained—per Dederidge J.— 


ih to the conſideration which leads the eftate ; 3 and to the recompence and we whi 
3 ;— oh 125, Gough v. Howard. N 
there are two clagſes in a "deed, 'of le the latter is WI u dd the former; there the former ſhall | 


ſtand: per Nicholas J. Hard. 94.” 
An inſenſible clauſe doth: hot make the 


Pordage v. Cole, 
One clauſe may be Bantu by diner | 7 Rep. 41. a. 


Aa of the deed vicious, which i is ſenſible of elf. f C Seung. 200. 
Berisfart's cal” HCL UNE kl 


Clauſes in company have other NINE chan when _ gh alone, Hb. a 5; „Len of Clanrictard's 


caſe. 
The law will conſtrue chat part of a grant to precede, which ought 1 to o precede. . | 10 Rep. 28. Sutton s Hoſpi- 


tal caſe, | 
No conſtruction hall be made contrary to the very xpreſs words of ho grant. Winch. 47s Biſhop of 
i Gloncefter v. Wood. 0 5 


Quoties in uerbis null of anbiguites, ibi null blu, contra verba fende of. 7 Sound. Sou Taper v. Carne. 


Wi; ing. Max. 24. 
When che words are capable of diferent expoſe 


agreement, and not that which defeats it. alk, 324- Wyatt v. 1 85 
Conſtruction of words ſhall be taken nccvrding to the vulgar and alu ſenſe. and manner of ſpeech in  thie 


places, where the words are ſpoken. 1 Bulf. 175, Hewett v. Painter. 


Words in grants ſhall be conſtrued according to a reaſonable and eaſy fake; and not t froined t to things un- 
Hob. 304. in caſe of London v. The Collegiate Church of Southwell, © 5 
Verba pofteriora, propter certitudinem addita, ad Priora, ee . mea Mars, pn . Wan * ing. 167. 


See the inſtances there put to ſupport this maxim. 


General words do not imply any certainty, nor ſhall velit any common perſon to fog, that he Jo nothing 


there ; and the difference between general grants and particular appears in Pl. C. 191, Wroteſley's caſe. 
Words ſubſequent may qualify and 20 but not Berg, the generality o the w 4 ang 8 Rep. 


b, in Altham's caſe. 


154. 
The rule, that the general words ſubſequent thatl be le by the precedent . "ran "ay is good and 


eſpecially where the particular words comprehend and expreſs a thing of an inferiar nature to the 


general ; 
general words ſubſequent ; and that the general words are put without their dividing differences; for there indeed 


the generality of them ſhall be controlled by the bounds of the particular precedent words. But where ths 
general words do put the proper difference of particulars, and beſides tale a higher ſpe 


mentioned before; as where the deviſe was of all his plate and jewels, and all other his eftate real and perſonal, 


Cc. there the general words ſhall over reach the particulars before, as if in the Archbiſhop of Canterbury's caſe, in 
2 Rep. the words had been, [and all the eccleſiaſtical perſons of ſuperior or inferior rank z] they would have 
taken in Archbiſhops, Biſhops, &c. per Holt Ch. J. 6 Med. 107. e © of Bridęwater v. "Duke of Bolion. 


When words contained in a deed go to ſeveral ſenſes and purpoſes, the 
ſenſe of the words, without taking or expounding any word to be vain or confounding the ſenſe of it, as if in the 


deed be contained dedi, remiſi, &c.this may be a deed of grant, feoffment, releaſe, or con! irmation, or all theſe . 


as the caſe requires. 2 And. 20. Earl of Pembroke v. Barkly. 


When words of diverſe natures are inſerted in a e n the ere has election to uſe which of them 


he will. 2 Brownl. 292, Smallman v. Powis. © 


Talis interpretatis ſemper fienda eff, ut evitetur alfardum , tt inconveniens, F ne + judicun fe urin Co. 3². 


a2.— Wing. 21. 
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7) for life of years, to a gravs of a 6. 
Lit.Sect. verſion or of a remainder made to another. As where the Lord, 
or one that hath a rent out of land, doth grant oyer his ſeig- 
niory, or his rent to another; or one that hath a reverſion or a 
_ remainder, after an eſtate for life or years, doth ſell or give the 
fame away to another; in theſe caſes, the tenant of the land 
muſt have notice of this 'fale or gift, and of the alteration of 
the patty to whom he muſt attend in his ſervices ; and he muſt 5 


give his conſent to the ſame gift or grant, or elſe generally the 
ſame is not good. And this yielding” of conſent is called an 
attornment G And it is either actual, or verbal, or atual  _ 
and verbal bot. Ih „ 355 e 2. Quoraplers. 

| * That which is aQual, is either implied and in law, or r- 

' preſſed and in fait. Of all which there ate divers examples 


„ ® The end, effect, or fraitor this agrecitient is to perfect's ; The rer. 
S. ſuper grant, and to make a good conveyance of an eſtate; for, where P. 254. 


* 5 


L. e. this is needfu], no rent nor reverſion will paſs without it; nei: 
See. 267. ther can the grantee of the" ſeignioty, rent, 15 reverſion, bring 8 
7 H. 6. 4. any action of waſte for waſte done in the land, nor diſtrain for 
Lx. 34. Any rent or ſetvice upon the land, before this is done. But this 
715% is only a bare aſſent, and therefore it ſhall not nor will enure, 
6s, or work, to paſs" any intereſt, to make a bad grant good, to 
enfranchiſe a villain; nor to give a man a tenancy by diſſeiſin, 
intruſion; or abatement, neither 'Thall it work by way of eſtop-⸗ 
©. pel; And therefore; if a man gain a rent iſſuing out of land 
by coercion of diſtreſs or otherwiſe, and the tenant of the land 
attorn to him; this will not amend his eſtate. But otherwiſe 
a grant and the attornment of the tenant do as effeQually paſs 
the freehold and inheritance of the reyerſion of land, as a 
feoffment and livery of ſeiſin of land do paſs the poſſeſſion of 
11 11711771·•ü ä / f ͤ ͤòw 88... OE BR SAT 
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4. Where ad in 


Li. Sect In moſt caſes, where the grantee hath means to compel the tg bet cake the at. 


$1, nant to attorn, there the attornment of the tenant is at leaſt to. tornment of the 


an. 
Co. 6. 68, TEES ARES T $173 l n 1 ern : 
co. fuer forme purpoſes 'needful ; for howſgever it be true, that if à ſeig- „ nt; and f, 
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(1) Attornment is now rendered unneceſſary by the ſtatute of 4 Ann. c. 16, $9. which enacts that all grants 
or conveyances. by fine or otherwiſe of any manors, or rents, or of reverſions or remainders, ſhall be effectual 


without the attornment of any of the tenants; but it is thereby provided, that no tenant ſhall be prejudiced by 


payment of rent to any grantor or conuſor, or by breach of any condition for nonpayment of rent, before notice 
ſhall be given to him of ſuch grant by the conuſee or grantee.—And by ſtatute 11 Ges: 2. c 19. F 11. reciting, 
that the poſſeſſion of eſtates is rendered very precarious by the frequent and fraudulent practice of tenants, in 
attorning to ſtrangers, who claim title to the eſtates of their reſpective landlords or leſſors who are thereby 
put out of the poſſeſſion of their reſpeRive eſtates, and put to the difficulty and expence of recovering the ſame 


by action at law: it is thereby therefore enacted that all ſuch attornments ſhall be void, and the poſſeſſion 


not altered: but it is thereby provided that the ſaid act ſhall not extend to affect any attornment made 
purſuant to any judgment at law, or decree or order of a Court of Equity, or made with the privity and conſent 
of the landlord or landlords, leſſor or leſſors, or to any mortgagees, after the mortgage is become forfeited. 
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0 OY in this call tha rank.” „ Gena Ge. oth KP” is as x the RR 
© * " grantee may enter for a forfeiture upon. the alienation of the te= 
nant being tenant for- "life; years, © by Ratute, or elegit, or _ 85 
aäang eſchest of the tetiarit ; or may ſeiſe a ward; or heriot, if it hap=- 
pen before any attornment be made; aid if the reverſion of a 
„ feat for years be granted by fine; and the leſſee be ouſted ang 
the leſſor diſſeiſed, the & the may have pl aſſiſe; and there 
dare gag ll ele purpokes the, attoranzedt of, the tenant is got 
: 1 4 Ale 3 OE his heir; 5 2 cannot diſtaaan 
e E r 8 any. action that doth ** ge ee 
. 1 8185 tenant, as waſte upon 2 waſte lone by the 
7 1 1 6 cr Fe ji ad, conumunem. lem, or in. caſt: proves 
1 om: oh; alicnation, of the tenant, eſcheat 
ant without hears, or 9 aug the 
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1 Ws ſexviens, until, he. ba 
e kenden A8, 40, all th 


Ts þ the e er * 
6 Tow 


 _ tenant to sttorg: For ig caſe. w N " the, Lgrd dath. grant. bb 
e feigniory to another, and the tenant wil not n, the co- 
fs > am ESE be ingroſſed may have. a writ called 1 © 
Per que ſervitia. Que ent ihe. 996, thereby compel him to attorn, And incaſe on v. 3. 
where a 1 5 oth Be a rent to another, and the nt {ag 


1 to $624 wi the land out of : we pad cl wy, ho doth. iſſus hag not . | "ak e Lit. 25. 
+, « conuſee. of the rent. may 


him 13 Writ. £2 led, 15 aut redd, age 5 
Cum abel red edt, auf thergby Sonden BA ie AEEArR: And in caſe hens ua | 
doth. grant a reverſi on, or A, rem e 4 
*P. 255. tenant. for life, to, an 1d the, tenant 75 pot stan, 
. conuſccof 


1 1 the 3 or remainder 177 have A wait c 
im e., Quid juris 49 , and. thereb y. compel the. tenant for fe bir 2886.7 
8 the fine die, _ before. be b , 


to attorn. . And if the conuſee of 
0 th the amen, of the tenant,, his heir, 15 eit he come ta 


ihe hin g deſcended. by act of law, yet fl in no better 
n his. anceſtor, was. And 155 the conuſeg of a fine by cc 6 
which he hath. a ceverſign granted to him, before he hath „ 
ten the; attornment of. 12 e tenant, bargain and ſell the reverſion * 
by., deed . indented and inrolled; the bargai ſhall be in no 
better caſe than the bargainor was. And if. a reverſion be 
granted ehr fine, and the conuſee before attormment enter and = 
make a feoffment, and the lefſee re-enter; in this caſe, : the 1 
feoffee cannot diſtrain for the rent. And yet if there be Lord, 
meine and tenant, and the ee grant the ſervices of his te- 
nant by fine to another in fee, and after the grantee die with 
out heir, and by this means the ſervices of the meſne eſcheat: 
in this caſe, the Lord may diſtrain for them without . 
attornment of the tenant. 
0 In theſe following caſes, attornment in law, « or in deed, is, * % 
Tug FOO and to all intents neceflary, viz. * Where. one doth **:: 90” 
5 make a leaſe for life, or years, to one, and after doth grant the 1 
| 3 or remainder after the ſame leaſe ended, to another Go So PR 
by deed, in fee ſimple, fee tail, for life, or years; in this caſe . 
the leſlee for life, or years, muſt attorn. * So where the Lord © 2 i 
| doth grant his ſeigniory or the ſervices of his tenant by deed, bel L. 
in fee ſimple, or otherwiſe in fee tail, for life, or years to a 505 6.66. 
ſtranger; in this caſe the tenant muſt attorn. 80 where the — aki : 


„ Lord” of a manor doth make a feoffment of his manor; in oh Sect. 
4 this? 


2 


bes. 
3 - this-6a . 
5 e 8 if another man have a rent ſervice,. rent 
K charges or kent ſeck, iſſuing out of my land, and he doth 
. grant this rent to a ſtranger; in this caſe. 1. muſt attorn to 


this grant to the ſtranger. And if in theſe caſes the tenant 
e ny. 


col -If a eri bs Stn. after. an 699500 of; A —_ y fta 


| : > doth not. args. the grant of ale re, Ce. is 


Lite is. als merchant; ſtiple, or elegit, or after an eſtate that any one 
Hhath until debts be paid, or the like; in theſe caſes, ot * 
nants mult attorn, or this grant will not be good. 
Co. 3, . I one make a leaſe. for years of land rendring rent, und 
Sect, 298. phe he doth grant the reverſion to another for years, to be 2 
Cr. dt after the death of the grantor in this caſe, it is needful t 


Eu. z: the Jeſſee for years in poſſeſſion do attorn to make this —— 


Sect. 18. good. But if one make a leaſe of his land to one for ten 


Attor, 59. Fears; and after: make a leaſe: of it to another; to have and to 


Lee. hold from the end of the ſaid term of ten years for the term of 
49 twenty years, in this caſe, it ſeems it is not needful that the 
firſt leſſee doth' attorn, but the grant is good enough without 


it. If one make a leaſe to another * for twenty years, and he * P. « 256, 


make a leaſe over to a third for ten years rendring a rent, and 


then doth grant the reverſion to a ſtranger ;. in this caſe; it is 
+ needful that the leſſee for ten years do attorn: but if the leaſe 


bor tea years be made without any reſervation of rent, con#ra. 


For it is à rule, that where there is no tenure, attendaney, 


Als remainder, rent, or ſervice to be paid or done, there attorn- 
went is not neceſfary. And hence it is, that where one doth 
grant common of paſture appendant or appurtenant, or eſtovers 
22 out of land, there needs no attornment of the tenant to 
wake this grant good. And if a rent or common be granted 
0 one for-life, and after the reverſion of it be granted to ano- 
ther; that in this caſe. there needs no atternment to make 
„ben, this ſecond grant good. And if one make a leaſe to one for 
ni ten pars, and then make a leaſe to another for twenty years; 
n this caſe the ſecond leaſe is good for the ten years to come 
hs 8 firſt _ years nuded; without «ny ALOFRT_ens. of the 
n 39 liel! 
Perk .I a Lord — the ſervices of his tenant. with another 
— fab land; in this caſe the attornment of the tenant, by whom 
_ the ſervice is to be done, is neceflary to perfect this e Pe 
I. set. If there be Lord and tenant in 75 ſimple, and the tonang 
BY Fob i make a laaſe to another man of the tenancy for life, and 


the Lard doth grant the ſeigniory to the tenant for life in 2 : 


in this caſe the tenant in: reverſion. muſt attorn to the tenant 
oy: penn this ang; the reverſion;: or the god; 4s AG 


Mil. 8 Jac, | WG: I benſeiſediof: ps, hay: an ls. for. years; and; 1 
1 52 grant iti to the uſe of myſelf for life, and after to the uſe gf 
machbar and his beirs:im Nevis d after I grant my reverſion for 


life to another; in this ee i it is needſul what the $apant fen 


5 | years attonn 10 this g ram 1 24G] hies | 
dat 8. If a leaſe be nas 0 Mat his life, and: afterwards: ang 
der leaſe in made of the fame; land to J. D. for his life; in 
this caſe it ſtems that IJ. S. mult} attorn ee _ mat. 


or brows the e will not be * 55 24 flit a 
3 a 
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„ 1 eſtate nior. e lags: OT Seid, Lit, Sect, 
FVV n Ae rey without an attorament. . Aud there. 
th Ne op fore if one diſſeiſe another of a manor Which is part in demeſne, 
and part in” ſervices, the- ſervices" "WE: not e until e * 1 8 
Hants attorn. Fe ! Ni ee G2 2 ETD 8 15 13 5 1 
In all caſes for the AY pitt hors: there: is no means pro- Ce. 6.62, 
vided by law to compel the tenant to attorn, there their attorn« 586. 563. 
ment in law, or in deed, is not neceffary, unleſt there be ſome: de per 
ſpecial default in the grantee. Nyod remedia deftituitur, ipſa re .,. 
, 1 culpa aht. And therefore an attornment is not _ 
10 ceſſary in theſe caſes following, vis. Where one doth grant Ir. 5 B. 
. rent, reverſion, remainder, ſervice, or ſeigniory to another ** 
by way of deviſe by a laſt will and teſtament, or by Letters 
f. 297. Patents from the King, or where ſuch * things are granted by 
matter of record from a ſubje& to the King. So when the Co, 5.6. 
thing granted doth paſs by way of uſe, and doth veſt by. force 1. 35 
of the ſtatute of uſes: as if one that is ſeiſed of land in fee 
doth make a leaſe of it for life, or years, to J. S. and after 
levieth a fine; or doth covenant to ſtand ſeiſed of the teverſion TO na, 
| of this land (or of the land itſelf which is all one) to the 
„e .T * Whaaue another; or doth bargain and ſell the reverſion in fee, 
or for years; in theſe caſes, the tenant need not to attorn: 
but if A. grant a reverſion to B. to the uſe of C. and the deed agreed in 
is not inrolled, or the uſe ariſe not upon conſideration of blood, Wan. 
Se. in this Gale if the tenant doth not attorn the reverſion Hil, 18 Jac. 
will not paſs.'''* If one by a common recovery ſuffered, grant aaa” 
a reverſion to the uſe of himſelf, his wife, or children; in this 7 Ja. B. R. 
caſe, there needs no attornment of the tenant by the ſtatute c 
H. 8. cap. 4. So where one doth come to any ſuch thing Lt. $ec:. 
dy title or ſeigniory paramount, as by eſcheat, ſurrender, or 54; 1. uh, 
forfeiture, or by deſcent; in all theſe caſes; and the reſt ber 9. 
oh the attorument of the tenant is to no purpoſe, neither Lic. _— 5 
ſs the thing as to the eſtate, nor to make a privity to 
dittain or bring action of debt. And therefore if there be 
Lord; meſſie; and tenant,” and the meſne grant the ſervices of © 
his tenant” by fine to another in fee, and after the grantee ag 4 
dieth without heir; in this caſe the ſervices of the meſnalty 
ſhall come to the Lord paramount and he may diſtrain for 
them, or bring any action that lieth in * ivity for them with- - 
out any attornment. So if leſſee for life of a- manor ſurrender 
his eſtate to the leſſor; there needs no attornment of the te- 
nants of the manor to make this eſtate to paſs. So if the 
reverſion of a tenant for life be granted to another in fee, and 
the grantee die without heir, ſo that the reverſion doth eſcheat; 
in this caſe, the Lord may diſtrain, or bring any action of waſte, 
&c. without any attornment. 80 if a reverſion: deſcend to an 
heir from his anceſtor; in this caſe, it will veſt in the heir 
without attornment, and attornment in this caſe is not neceſ- 
ſary. So if the conuſee of a ſtatute merchant extend a ſeig ; Co. foper 
niory, or rent, for debt; the ſeigniory arrenvghall be veſted-1 Ut: 
him without any attornment of the tenant. 
If a copyholder in fee make a leaſe for W byclicence. of Fe the fo 
the Lord, rendring rent, and after Rr, the reverſion | to h. 
the uſe of J. S. in chis caſe, it ſeems an attornment of the * © 
tenant is not needful, and J. S. thall have the rent vithout any | 
attornment. 8 e919 % i i inn de 441 © 
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grah tho tevenkon of bop hold lands for life, or ROY 


1 2 _ the ſeigniory of copyhold. lands of inheritance 5 in 


5 caſes, thare needs no attornment of the tenants to make „ 


92 be good: Aud fo alſo js the law for en cftate at wilt 


> the wu. ar "x40 „ 5 | 
If a leaſe be made to one for life, the Apa to ano- + T1 258, 
ther im tailz the remainder over to the right heirs of the tee 
ant his remainder 


in fee; in this eaſe, there needs no attornment of the tenant 


in tail, but the remainder: will ou. by« __ deed n 
Mage without any attornment at all! 1 2893 5 
LirSect, ' If one leaſe for life, che rex: dec Fg lt aud a the 


leflor releaſe all his right in the land to him in remainder for 


life; in this caſe there needs! no attortinens of the leſſee for 
1 life, to perfect this releaſe. ; $4 © N . . 3 1 T3 F 


574 


Agreed M 


Cuinock's. 


_ caſe, 


oo hs 


Lit. Seft, 
554+ 556. 
o. ſuper 
Lit, * 


556, 


Idem. 


it. 3 12. 
Lit. Sect, 
$58. 


771. 
Co. aß 


Lit. 316, 
317. 
Co. fuper 


5 tenant, muſt attornn „ 201} HO, + 101. 07 414 not. 


for life, and the leſſee attorn, and after the 
ſeigniory; in this caſe it ſeems ie 'granteey/ and not _ firſt 


lit. Sect. 


Co, ſuper 


band for the wife, whether nes bes expreſſed or ho tags” will 


Lit. 312. 


If two or more joint-tenants, abe A lent 55 life, 'renidring 


regt, and one of them doth releaſe the rent to the other in 
this caſe, there needs no attornment to make the rent to paſs. 
In all caſes where the grant is in the perſonalty, there needs 


no attornment.: And therefore in grants of annuities, which 


do charge the petſon of the grantor only, and not his land, 
there needs no attornment. And in all caſes where there 
is an attor 


ment in law, there needs no attornment in deed. 5 
If there be Lord, meſne, and tenant, and the Lord grant ;. By whom an at: 


rnment ma d 
8 fee of the ſeigniory; 3 e the meſne, and not the 0 pate yy = pA IM a 


grant the reverſion 
Lord grant the 


If one make a leaſs for life, a then 


leſſee for. life; muſt attonn hes 5145 1 
If there be Lord and e and; the- nant ad 4 n 


in tail, or leaſe for life, of the land, and after the Lord grant 
= the: e to à itran 
and not the tenant in tail, or for life, muſt attorn: for it is 


ger; in this caſe, the tenant for himſelf, 


a maxim in law, that no man ſhall attorn to any grant of any 
ſeigniory, rent; ſervice, reverſion, or remainder, but he that 


is immediately privy to the grantor. But to the grant of a 
rent- ſeck, or rent charge, iſſuing out of ſuch land as before, 
the under-tenant in tail, or for Uſe, and: not e e te⸗ 


nant himſelf, muſt attorn. 6 3: FT 1 "4 we 342 e : o% 4.4 T4 
If there be tenant for: alles the | remaindet in- dag; _ OY 


| 1050 grant the ſervices to a ſtranger; in this caſe, the tenant 8 


for life, and not him in remainder, muſt attofrn . 
If there be tenant for life, the remainder in tall, and he in 5 
the reverſion after their ' eſtates doth grant his reverſion to a 7 ; 


ſtranger; in this caſe, if et them e enn it muſt 


* — 


be the tenant ee panel Aot- Tos. und, ws IT 5 
If a woman that hath a 3 be to actors, the 1 N bY wiſh 
may and muſt do it for: hand 3 "Do the attornment of the huſ- on 


bind the wife. 
If one make a lass der years of land, the nmminicrifor* 4 P. 2 59. 


life, and after the leſſor doth grant the teverſion; in "this cas 


the tenant for life or years either of them may attorn; 

If a rent c be iſſuing out of land, und the tenant be 
diſſeiſed of the land ; in this caſe, the diſſeiſor muſt attorn to 
a An of the land. But in caſe of the grant of a rent 0. 
mn 3U + | the 
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this will bind all the freehold ers. 


Infant. 


Non compos mentis. 


6. To whom an at-. The attornment nt SR be) Tg to hs. ente of the Co, ſuper . 
tornment may on t. 310. 


muſt be made: 
not. 


*P, 260. 


| grant a rent charge out of it to I. 
fs muſt attorn. Wy ar: IG} RRV 
and not the aſſignee, muſt at tort 


ö The fame law is alſo of the tenant by the courteſy: but it is 
not ſo in other caſes; for if the reverfion of leſſee for life be ; 


4 er or: rent, die before he make an attornment, his beir Perk. Sect 


and after he grant away the reverſion of the manor to a ſtran- 


another; in this caſe, the diſſeiſor, and not the diſſeiſee, muſt 


good for A. howbeit, if the tenant for life die before the at- 
tornment be made; in this caſe, the attornment may be made, 
and this ſhall be ſufficient to o perfect the grant of the rethainder 


"ol difleiſes ———— f he e the pririty is bore the 
bw and the diſſeiſee only. ee, Ef 1 oi] ie e EY 
If a man make a leaſe for life to J. C. of land, mad ade uu. 
„and after he grant o r 
this rent to another 3 in this caſe, the leflor, rr not J. 9. 


7 
1 4 $5 : J 3 11. ky 


' The tenant in dower after he hath aſſigned over her eſtate; fr. . 
to the grant of the rever- 35.4. 1c. 


ſion. And yet ſome hold that the aſſignee alſo may attorn. 


granted, and leſſee for life aſſign . over his lie the aſſignee, | 
and not the leſſee, mùſt attain iis ole ihe 294; L 8 
If leſſee for life aſſign over his eſtate upon Coins, jou 5 191 
then the reverſion is granted; in dang ns the" unden 6 8 
not the leſſee for life, muſt attornnmng 


If a tenant in fee ſimple, that 3 ſe attorn to a grant o a TY 5 5 


muſt attorn, and an attornment made by him is good. 80 if e ny 
he grant away his land before he mts his attornment, his 
grantee may. RUNS and an attornment made by. him will be 
good enough. ba 
If a Lord: ofa: manor. bd iet 5 Ne manor 1 5 7 or Co. ſuper | 
years, and the frecholders and others do attorn to the leſſee, 5 


- * 


. 
EEE 1 TI 


ger; in this caſe, the leſſee for life, or n muſt ade and 


If there he Lord and tenant by homage „ fralty and: rent, . Ibid, 
the tenant is diſſeiſed, and then the Lode granteth the rent to 


attorn; but if: he rout; the en eee haps nee e 
attorn. Nie . T.fs i 4 1 

A is attornment, e it 1s dis may rs e by oo. ier 
an infant, or one that is deaf and dumb (who may do it by 1 
ſigns). Aut one dad is non pochges, mentis cannot make an in 


tornment.; vo. 5 png ey gs 191. 


. reverſion, rent, &c.: according to the grant; whether the at- = 
tornment be expreſs or implied. But if divers do take by the 
grant, the attornment may be made to one of them, and this 
ſhall avail the reſt; as if a reverſion or a rent be granted to two 

or more, and the tenant attorn to one of them, this is good to 
veſt and ſettle the thing * granted in them all according to the 
grant. And if a leaſe; be made by deed of a reverſion to A. for 
life, the remainder in fee to B. and the tenant attorn to A. 
this is a good attornment to ſettle the remainder in B. But 
if the tenant attorn to B. during the life of A. this is not 


to B. <Q 
If I grant a reverſion to one man, and defi i attorn- n i. 
ment of the tenant had to perfect the grant, he doth ſell this Dt) 
reverſion to a third man; in this caſe, the tenant: may attorn 
to the ſecond grantee, and this will make the grant good to 
him. But if the attornment be made to bat ae Wan den it 


is void for incerteinty. n : s 


8 : | ; | 15 
Chap! TH of an 4 1 T- 'o's' N *. E N Ti r 
e Ali attornmietit may as we ihe" wiode Py ce 17 que uſe of'a 
Fr reverſion, as to the grantee of the reverfion Himſelf. 1. it . 
, ſteinis it muſt be made to him, and not to the grantee of tlßge * 
3 For it was agreed in the court of wards, Hil. 18 | 
That if à reverſion be granted to B. to the ule of G. | 
55 the attornment moſt be made to 0 "one Rot to B. WhO is' 
5 but an inſtrument. „ OE ROE OGG ** e 
2 "Wi In all caſes regularly 1 where attorninent is et it muſt 7, When and at- 
once) be made in the life time of the parties grantor and grantee, Bog my 1 5 
15 or exchangor or exchangee; for if either of them die > =p 
Fo nn. the atternment be made, the grant or exchange is void. And = 
1 © therefore if a manor be granted, and livery of ſeiſin be given 
* 1% upon the demeſnes thereof, and one of the tenants die before 
attornment be made by him, his tenement will not paſs, and ö 
the grant as to that part will be void; for in this caſe all 'the _ e 
tenants, but tenant at will, muſt attorn. And albeit the gtant 1 
of the reverſion be to degin at a day to come, and after the 
death of either of the parties, yet muſt the attornment be matle 
in the lifetime of the parties, or otherwiſe the grant will not 
be good. And yet an attornment may be made after the death 
of the tenant, by his Heir 7 and 2 __ r 0 WE te- 
Sg nant, by his aflignee. / RG ne N | 
co. a. 354 If a leaſe be made of a reer fon 40 bei at a day to come; 55 
in this caſe the attornment may be made before or after the 1 
day, ſo it be made in the life time of the parties. 1 
a 12 If one grant his reverſion of white acre” or black acre, and . | 


the tenant attorn to the grant, before the grantee have made 
his 'EleQion which acre 5 ele vey” this is a e attorn- 
; ment. eln 10 = N LU 35 VIE. 15 4 b W > 5 
co. be: If a man grant his reverſic A by deci to one, and after; T—_ . | 
ro before the tenant do attorn, he levy a fine or make a feoffment > 
310. 8. 8a. , Vy | 
2 103 of the land to another; in this caſe it ſeems the attornment 
= after comes too late; but if the fine or feoffement be * but + . 261. 
of part of the land granted before in reverſion; in this caſe 
the firſt grant after attornment ſhall be good for the reſidue. 
And if a woman ſole grant a reverſion, and after, and before 
attornment, ſhe marry with a ſtranger, and after the tenant 
attorn; in this caſe the attornment comes too late, for the 
marriage is a countermand of it. And if a reverſion of an 
eſtate for life or years be granted, and the grantor before at- 
tornment doth confirm the eſtate of the "tenant for life or 
years, and ſo change the eſtate, and after 975 tenant attorn, in | 
this caſe the attornment comes too late. _ 
1 To the making of a gore attornment whitte it is TOY 1 


58 55 de things are reqired. 1. It muſt be made by the per- making an attorn- 


Lit. Sect, 


531. © ſor that ought to make it. * Tt muſt be made to the petſon gl be We — 

"2, 396 that ought to take it. 3. It muſt be made in time convenient. atornment : or not. 
If it be an expreſs attornment, the tenant” muſt firſt have 

notice of the grant of the reverſion, rent Ge. to Which he 

muſt attorn ; but otherwiſe it is of an attornment in law, for 

there notice in all caſes is not neceſſary. 5. And it muſt be Notice. 

done in that manner the law doth preſcribe. And for this, it 

is to be known that it may be made by words, or by deeds, 

and without any writing, or by deed or writing (and this is 

the ſafeſt way to do it.) And any words, written or ſpoken by 

the tenant, that do import an aſſent and agreement to the grant 

08 "a reverion;” rent, Sc. in ſuch manner as the ſame is 
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2  _ Ofr an aiFy 
5 made afte fates iven VE 7s 
the proſence ot the abſence 
| ro Se. will make a g god attornment i deed And there, 

ä afier knowledge. of the. grant uſe theſe = 
x 1 words; following, or any others to the like fleet, to the gran - 
tec, vis. I do attorn, or turn tenant; to you according to the 


grant; or, I become your tenant; or, I agree to the grant 
5 Hb Lam well content with the grant; or, God ſend you joy 

4 or aal 2a of it; theſe are 3 expreſs attrnments. And] if the tenant, 92 5 _ 
IN 4. after. a dis of, the grant, pay, do, or deliver, all, 1 „ 


_ 


or. 1 
e the tent, or ſervice, befote, or at the time when the RE 
lame is due; to the grantee, on give a penny, or farthing, an 4 B16. 
ox, or a knife, or any ſuch. like thing, or any other valuable 
thing, in the name of attornment, or in the name of ſeiſin of 
the rent; this ö is a good expreſs attornment; and that attorn- 
ment, which is made hy words, and deed or gn both, is the 
beſt; "for that doth. leave a more deep impreſſion in the mind of „„ 
the witneſſes. But if one have a rent charge iſſuing out of 3 
my..land, and he, grant it to a ſtranger and 1 give him an ox, 
ta put him in poſſeſſion of the rent it ſeems Ib: is no good 
attornment. 5 | 
If a man grant his Wee 'of my Trains to _ v3 and. bs, (Ml. e Car ol 
bailiff,, that, doth uſe to gather his rents, ſaith to me, that J. S. e 
hath bought it, and I muſt hereafter). pay my rent to him, and bu. 18. 
I tell him I am glad of it; this is a good attornment. And SR 
* P. 262. that, albeit it be in the * -abſence: of I. S. And it is not ma- tel. 8 
; terial "whether the ſtranger know of the grant, or not, ſo the 925 
tenant: know of N And an attornment made to the Lord q 


1 
4 Steward in the court, in the abſence of the Lord, is a 8 I 
i! attornment. For it is ſufficient; if the tenant have 5 that „ 4 
4 | has attorn to the grant in the preſence of any whomioe FOE 
„ nant for life was, the remainder in tail, he in the ee 0 
it granted his remainder, the tenant for life, having notice of the l 
il grant, faith to a ſtranger in his abſence, that is the party, I 
4 am well pleaſed that the grant i is ele to bim it was adj et L 
1 to be good. 461 3 6 . ; $ 
i If a reverſi ion dot granted bs one ar "Th 3 5 the * | Co, rer 
19 reverſion be granted to him for years, and the tenant attorn to 11 . 
41 both the grants at once; this attornment is void for incer- Li 
1 tainty. . So if one grant his ſeigniory to J. S. Biſhop: of Lon- 8 
don and his heirs, by one deed, and grant the Go to J. S. 5 
Biſhop of London and his ſucceſſors, by another deed, and D 
the tenant attorn to both grants at once; this attornment is ; 
void for incertainty. | So if a reverſion be granted to two ſe- 
veral perſons by ſeveral deeds, and the tenant attorn to both 
the grants at one time; this attornment is void for incertainty ; 
and neither of the grants are perfected by the attornment in 
theſe caſes. The implied attornment, which alſo doth amount 
to an expreſs attornment, is made divers manner of ways. For 4.8.15. 
if the tenant, after notice of the grant of the reverſion, pay his . 6. 
rent to the grantee, or ſurrender his eſtate to the grantee, or 
pray in aid of the grantee, or accept a grant of the reverſion or 
remainder from him that hath it, this is a good attornment Co, foper 
it. 312. Ni. 


in law. But if the tenant, after the grant of the reverſion, not 55,3: , 
having notice of the grant, pay his rent to the grantee as a re- 27 45 
ceiver, bailiff, &c. this is no good attornment. And there- 3 

5 ſo 


| ore if the bailiff of a manor ſhall purchaſe the manor, or the L. 30. 
1 reverſion 1 


* 2 6 


8 7 d © 1 5 ? 
5 7 5 , 7 
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; I , * 13 9 o # 
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my 45 Feber 500 of cee Ann ih the s not H 
3 {ofthe rchife, pay his rent to him, as he was wont toads} - 
this is n good attörnment in law 80 if 4 man ſeiſed of A 
feiner "Jevie ul fine of it, and then taketh back an eſtate in 
fee, and the tenant, having no notice of all this, doth pay hie 
ent 10 the contfer, as he tab ont to do; this is no! 5! foot” 
2 etterimen in zauw, te perfect either of theſe grants 
Lit, , Ef there be LS fd and tenant, and the tenant let the labd td 
Fg * a Woman for life, che Tenininder if fee, and the woman doth 
take Whüſbabd; andbafter the Lefd-doth grant the ſervices to the 
| _ huſband in fee; in this caſe, this: acceptande of the deed, by him 
that buglittv attorn, is a good aftoramentsin law. 80 if in this 1 
- -» cafe tlie tenant feaſe to a man for Hfe, the remainder over Wund 
tre Lord gra antithe-ſervices tothe tenant for life, and Ay akepe 
thereof) this ista goodattorament in aW. 
co. foper I the Lord! By: deed grant his ſeigniory to the retina of the © 
land and to. a ſtranger, and the tenant doth accept of this 


Co, ſuper andre veſt the other moiety in the other grantee. 80 if ene 
Lic. Sect. Take & leaſe to I. S. for life, and after confirm his eſtate, the 
5 fre finder ever t. D. and t leſſee for life doth accept of 
the deed of this confirmation and grant; this is a . attorn- 
ment in law and doth veſt the remainder in T. D. 93 1 
Lit. Sect, 3 f there be Lord and tenant, and the tenant” — a Wife, 
and after the Lord doth grant the ſervices to the wife and 
her heirs, andthe huſband: ort daccept, of the deed of this 


rant; this is a good attornment in lx 00 


Lit, Scet. f the conuſee of a ſine of ſervices, ſue a Serre facit to 278 4 


564. 8 
e "exertion of the 1 


rvices, and” bath e to recover; this 
450 good sttommment! WeJaw,. 10991070716 bogg n i 211 ee! 
. If a Woman rant a reverſion to a man in fee, ahl after 
murry with the grantee; this is a Wr attornment in law, 
to perfect this grant made to the huſpandG. 1 i 
Lit, Sect,” | Tf iy: Bn grant his ſeigniory, and there 10 twenty manner 
of ſervices, and the tenant, with What intent ſoever it be, pay 
or perform in deed any parcel of the ſervices to the N ; 
this is a good attornment in la for all the ſerviceess.. 
e, f., ee de ſeiſed of land in fee, and make a leaſe for Ute or 
Le fopcr years of it, or it be extended by a ſtatute or Elegit, and then 
ber 12. I make a feoffment of this land, and give livery of ſeiſin upon 
5514.8. it, and ſo put out the tenant, and after the tenant (or one of the 
teenants, f ' there be many) re-enter; this is a good attornment 
1 170 And: fo! alſo it ſeems is the law, if the leſſee for life 
recover in an aſſiſe. But if a man make a leaſe for life, and 
then the leſſor grant the reverſion for life, and the leſſee attorn, 
and after the leſſor enter and make à feoffment in fee, and 86 
diſſeiſe the leſſee for life, and then the leſſee re-enter ; this is 
no good attornment in law by the grantee for life. And if the 
conuſee of a reverſion by fine diſſeiſe the leſſee for life, and 
make a feoffment in fee, and the leſſee re-enter; this is no 
good attornment in law to the feoffee, to enable him to dif- 
train, 8 TE N 
Hi. 8 ae. If one want Clos reverſion of a Jeaſey of remn:6s years, An 5; 


, : bh : * 4 
r Eo pen tif ori en 8 C 


term to the grantee of the reverſion; in this caſe, this is 575 


bad attornment in law to make the reverſion 8 s Sth: 
15 (44 $2355 0F 0 cle La 3% KN i ee alta IF 


3M 


before any attornment made, the leſſee for years doth grant his Fs 8 


1 # 


T5? 


deed ; this is god attornment in aw, to-extinguiſh'a moiety, * ” P. 263. 


11817. 


898 4 * 


1 eino F 
5 Io 


lod & 801 10} 


'® 


11 10415 ; 


z- nk * a. . a, *% oh, * 
8 2 5 
6 £+/ 240 „ 
; th 


E ———— ů—— Y A *; . rr 2 
— < 


n * 


n 


— 
. — 2 — 1 + . — 4 
7 UA ORR OE PONY Toe ar rr rc: ty; © Ir ale; — ator p 4 - . — 
> "4 7 - — = 1 228 2 he Na ib n * —— ä — —— —U—ñ— — —— — pr Beer wo, 4 
PP n = 8 8 — — 3 * — — — 5 — * 
* - OY En > en on rarer Po HS pan og an] 1 e ee tte eee of — 3 A e mx e — — Oe = 25-4 A — — — — 
— - = " 9 — 8 G 4 ” l — a 4 ENDS Ti DR rr ag at, os " 5 3 oY 3 n Ve 23 — a 2 , — A Pg” 82 * 2 - 
2 3 NE — — — N > = - IP F WE — 2 N N n = 3 32 — EE WE eee - * 4 Re eo an — 
13 @ r 2 - © 2 Den 7 = 52 e 2/1 Ms ak, 8 N * — ence . ** n ——— - — „ 
- IF" = - 2 — 2 * * — * * 4 _= — — - ” * — A —— om — wx « „ oy 
a TAS? we og 2 ES Ons <7 ng 1 A — 2 2 1 3 1 


* 6 —— — — " 
—— — 2 1 2 2 — = . 8 9 e 
7 a 2 2 — — — '. oP 3 2 a 42 g 
—— k Wo ——̃ Y(—̈— 1 — - * * . „ 67 ode 9 " - - A Roa r 222 e 
0 _—_ * 5 * — _ < * = ag a a. Sw 2a wi £0 v3 2 * — 2 =; A 22 wt — * - o * 0 5 =. . 
—— CY f 2 — — _ 4 8 * 2 1 — 7 5 3 < $ 

* a b 3 2 C w % 2 7 3 2 — — \ 3 46% 19> WAR b 

—— - FAIR rows N — 1 R 5 wan ny; * 2 — wy — — IE — . 2 D pen — . - Cs 22 Z — 88 « n 
2 Jo r = - IS, none be . > — on 3 . DI > renee Op 2 W x . ; O 8 1. 
5 — 2 REN a = — — — . — = * 2 4 
- 2 * T 5 — 1 + - 


9 . „ 3 8 1 


— 2 > 
CET 


he — 4 

— — — — —ä—ͤ = 4A * 

= EC — YET D _ 
COS o 


— 


— 22 —2— —ñ 
„ ts 


PPP - 


—— —— ave 
= = 


; F F , 4 e 4 T7 C 
f | *:4 


- 1 TA 1-740: R {Ny Ms * 'N 10 ce. 1 


1 col e en ia l. d rebhidn ng o tif other aan e both zr. 
8 iR county; and he grant both by deed, and give livery. of © 
ſeiſin of ihe land in the name both ofthe land and ef he 
dent this wegen attornmegt in law, pot the, grant; of 
l the rent good. B14 ane, wm ds, 
"bod leſſee for life, or ammo biel > this —— 50 www it 
the ſealing and; delivery of the grant of the reverſion, made by kan g 
the deſſor o f ſtranger ꝶ this is no geed sttornment in law, Mk, 
for he may do this and not have notice: but if he have notice 
* P. 64, ? of the grant, and chew Pe his ad it: this is anlattotn- 
. ment, curid B. R. H. 1. arenen e int | | 
Attornment to at; „ef a reverſion be grante. of tWO ares, or. for forty ye FS, Or 2 1 | 
70 Lohr bood if ſerviess he granted, and: the-tenant doth attgra for one are, 73 316. 
* " pp-for pam of the forty years, or for part of che ſervices ; this 1%? .. 
| | hall extend to all, and is à good: attornment for both the-acres, | 
all the forty years, add all the: ſervices. And that, albeitithe 
tenant ſay expreſſy it ſhall be good but. fern, part, and not for 
the Whole. And ſo alſo it is: of: an attornment ia law. Agd 
therefore if the grantee: by fine of ſervicas, ſue a Sci faciat to 
hive execution of any part of the ſetvices, and have judgement 
to recoyer any part; or a leſſeę of | three acres ſurrender one of 
them to the grantee of the-reyerſion of ali the three acres; this 
is a good attotnment for the whole. But if one attorn for part 
of the land, or for part of the ſervices, in caſa of the grant of a 
reyerſion of land, or the grant ef ſervices, and have no notiſe 
of the grant of any enz this attornmeat is not good: —_—_ 
pn but void for all. t amo A 
Attornment to one? IF à ſeigniory, Aut 052mg or- the likes be creed; to. two or Co. are. 
wann mere, and the tenant after notice thereof deth attorn to one of 6;. 6. = 
them; this is a good attornment, to perfect the grant to both 
er all of them. But if one die before attorament, and the te- 
wer attorn to the ſuryviver or furvivors ; this ſhall not avail the 
eir of him that is dead; but ät is good do perfect the Stunt to 
the ſarviyer or ſurvivors, to whom it is made. 
If a reverſion be granted to huſband and * and the te- Calvins cal 
nant attorn to the wife in the abſence of the huſband ; this is 8 "+ aa 
a good attor nment,.to perfect the grant to them both. But if fp 2. 68, 
a reverſion be granted to two men, and the tenant have notice 
only of a grant made to one of them, and he attorn to him 
only; this attornment is void. and not dann to Perfect the 
| grant to either of them. „ 
Attornment by one If two joint-tepants be Fant ap or r years, fry the reverſion af CHIN 
good for others, their eſtate is granted to a ſtranger, and one of them attorn to the 566. 
grant of the reverſion ; this is a good attornment for both of 
them. The like law is for tenants in common. But if A. 4 gd 
B. C. and D. be leſſees for years, and C. and D. be out- te <6 
lawed, ſo as they forfeit their parts to the King, and the „ 
King become tenant in common with A. and B. and after 
the reverſion is granted to a ſtranger, and A. B. C. and D. 
attorn; this is no good attornment to perfect the grant of the 
reyerſion; for C. and D. cannot attorn, and the attornment of 
A. and B. for the King and themſelves is not good. 2 
9. Who ſhall be Attornment made by the Huſband is 290d: for the wife: 25 
compelled to * whereof ſee before at Numb. | | 
beer. In all cafes for the moſt: part here attoanment, is nocafals cn. 6. 
. the tenant, whether he be tenant in fee-ſimple, for life, years, by Lit. 315 
* P. 265, * ſtatute, elegit, or as 8 until debts be paid, ſhall be 
I | | compelled 
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N 7 i on the land by purchaſe, 


Co. ſuper 
Lit. 316. 
318. 


Co. 6. 68. 
ſu ber Lit. 
318. 


Co. ſuper 
Lit. 318. 
3. 86. 


Co ſuper 


1 3 


Co. ſuper 
Lit. 30g. 


310. 297. 


dee betore, _ 


Co. ſaper 
Lit. 320. 


Co. ſuper 
Lit, 320, 


Co. ſuper 


Lit. 310. 


an ATTORNM E N\T. 
1 14 And albeit. thei: tenant be. urn nd 


= to attorn ; but then in this caſe: his attorament ſhall: mot 
prejudice him a fur hen ne is of full age, he may difclaim, or 
fy he doth hold by leſs ſeryices , 3 


| If there be — in tail of 2: teyerfion, and he grant this 
over to afſtranger; im ithis gaſe the ei 5 poſſeſſibn mey be 
; led to attorn. But if che upon. the eftare-df 


ah tenant in tail, or upon the e gy Se ain 4dil aftar 
e of iſſue extiuctj be; granted, i ſueh ba tenaiit mh m. 
1 "I compelled: to-attorn'; anyet ſueblaæ genant may-attodn gratis 
jf he Will. 5 the Eltate af fucha tenant in 

tail after poſſibility 
one make a giſt in el. Mis dein r une e, and hel ſtigni- 
_ ory, or a rent i 


5114 910189 Bas 


un wor 


ar deſoent, et he may be ram n Nach 20906 * 


Hable to attorn:; Gn of Ag 8 5 ; 
ML e iſſuing out of che Jad, ee in * 


fee by fine in this ut ntlit tenant in fail way be "com pelieg 8 N 


en Aerni 297 ene 
In all caſes for the doit: 


part here 


In ini fog 12.70 91H noon 
ent is \ndt 


needful, therr is. Ho omitedtis; te ,roMpdh he terianti 46 thorn. 


And therefore the tenant cannot be .eompelied to »attdtn 00 


him that comes to a reverſion or remainder by eſcheat, for- 


feiture, Sc. 02 9:00 e ord mi ob garyen won bal 


If one grant his reverſion of land in mortmain without a 


neunes the tenant may not be compelled to attorn, until there 
be a licence had from the King. 
Alſo it is a general rule, that when the 


an infant levy a fine, this is defeaſible by writ of error during 


his minority, and therefore the tenant ſhall not be compelled 


grant by fine i is U. 7 
| feaſible, there the tenant ſhall not be compelled to attorn. As if 


to attorn. So if the land be holden in ancient demeſne, and 
he in the reverſion levieth a fine of the reverſion at the com- 
mon law; the tenant ſhall not be compelled to attorn, becauſe 


the eſtate that paſſeth is reverſible by a writ of deceit. 
If the grant be abſolute, and the attornment be on con- 


dition; yet this ſhall enure according to the grant. 80 if the 


attornment be but to part of the things or 
ed; this ſhall enure to perfect the grant! for all. So if the attorn- 


t of the time 


10. How an at- 
tornmentſhallenure 
and be taken, 


— + n 


ment be made but to one of the grantees, it ſhall enure to the 


reſt. So if the attornment be made to * articular tenant, 
it ſhall enure to him in the remainder, to ect his eſtate alſo. 


If the eſtate of the tenant be with a > lege annexed, as 
without impeachment of waſte, or the like, and the tenant at- 


torn generally without any ſaving of his priviledge; if the 


attornment be gratis and voluntary, whether it be an attorn- 


his priviledge: but if the attornment be made by the com- 


E of a writ in this * manner, and without this Og, 


e hath loſt his priviledge for ever. 


ment in law or in deed, this ſhall not enure to extinguiſh 


* P. 266. 


If a reverſion, &c. be granted to two ſeveral men one after 


another, and he that hath the latter grant get the attornment 
of the tepant to his grant before the other; in this caſe, this 


ſhall enure to perfect the N and the firſt Sens now cannot 
be made good. 

If a reverſion be gauge to a man and. 1 woman vamarcied, 
and before attornment made they intermarry, and then the te- 


nant attorn ; in this caſe oY ſhall have the eſtate by . 
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11. How an at- b. gegen, 8 arty ge dall are men 
torument hall re. the time uf the! grant, ch make dhe ching ted pals dut of e no 
| grantor ab in trio, Albeitlit be made many years after the grant; 
and therefore all acts. dend by him after the time of che grant, 
and before the attornment, to. the prej udtice of Mis oαn grant, a 
gran ting of tehtsz entting into ſtatutes i or the like, are void 
us tothe fand, to charge it : and hentetit is that if ab reverſton 
; be gun tec to an alien and before: the attornment of the tx 
mint [the db made denizen ; in this cats;. the. King upon offre 
wanne Mall habe the fand and yet it hall not foi relate; as to 
mae wde benant /chax eableuto then grantee for! an meſne ar- 
raearages; or fot nie in the lands from the time of the 
be F Sranelte the time o the dttornment.. But in reſpect of a ſtram- 
Fact ger it ſhall not: relatecat all. And therefore two derds be of 
a teverſign at. ſeveral times, and he Mhoſe decd was made laſt 
gets q attormmnent.i firſt, [thenreverſion doth paſs ta him; and 
though the other get attornment afterwards, yet this will not 
help him by relation q and atbeitcthe former grant of the re- 25 
verfion be in fee; and the latter for fe only, yet the Jaw. will 
be all one ain bot baſes. 2] ain 30809), 2:13, Sete = 
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i N e £1 | 2 | | . | | CLE S | 
Temes r A. Leaſe doth properly ſignify a demiſe or letting of lands, 1. Lil. 


Sa rent, common, or any; hereditament, unto another for a 


1,047 leger time than he that doth Jet it hath in it, (For when, 
ale an Leſſee for life. ar years doth grant, over all his <ltate or time 
uſe of te unto another, this is more properly called an aſſignment than 
Be. Less à leaſe.) And this, albeit it may be made and done by other Afignment. 
bez. words, yet it is moſt commonly and aptly made by the words 
phos demiſe, grant, and let. And in this caſe he that letteth is ny 
Pier 125* called the leflor, and he to whom it is let the leſſee. This Leflor. Leſſee: 
woyrd alſo is ſometimes although improperly applied to the 
eſtate, i. e. the title, time, or intereſt the leſſee hath to the * P. 267. 
thing demiſed, and then it is rather referred to the thing taken 
or had, and the intereſt of the taker therein; but in this place, 
it is applied rather to the manner or means of attaining or | 
coming to the thing letten. And in this ſenſe it is ſome- 2. Woruples: 
times made and done by record, as fine, recoyery, Sc. and 
ſometimes and moſt frequently by writing called a leaſe by | 
indenture, albeit it may be made alſo by deed poll. And fome- - 
times alſo it is (as it may. be of land, or any ſuch like thing 
grantable without deed for life or never ſo many years) by 
word of mouth without any writing, and then it is called a 
leaſe parol (1). And hence comes the diviſion of a leaſe parol, 
and a leaſe in writing. And all theſe ways it may be made 
either for life, i. e. for the life of the leſſee, or another, 
or both; or for years, i. e. for a certain number of years, as 
ten, an hundred, a thouſand, or ten thouſand years, months, 
weeks or days, as the leſſor and leſſee do agree. And then Term of years, 
_ the. eſtate is properly called a term of years: for this word term | 
_ . doth not only ſignify the limits and limitation of time, but alſo 
the eſtate and intereſt that doth paſs for that time: theſe leaſes 
alſo for years do ſome of them commence in preſenti, and 
ſome in futuro, at a day to come: and the leaſe that is to 
begin ix futuro, is called an ntereſſe termini, or future in- Interee termini, or 
tereſt (2). Or at will, . e. when a leaſe is made of land future intereſt. 
to be held at the will and pleaſure of the leſſor, or at the will 
and pleaſure of the leſſor and leſſee together; and ſuch a leaſe 
may be made by word of mouth as well as the former (3). 
be —1 Regularly theſe things muſt CONEUT to the making of ever * 3. Things neceſſari- 
co.6.36-34. good leaſe. 1. As in other grants, ſo in this, there muſt be I) required in every 
12,154 a lefſor, and he muſt be a, perſon, able, and not reſtrained to 599 lee 
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(1) But by ſtat. 29th Car. 2. c. 3. leaſes of lands muſt be in writing and ſigned by the parties themſelves, 
or their agents duly authorized; otherwiſe they will operate only as leafes at will, ercept leaſes not exceed- 

ing three years. 4 „ ws err arty Þ . 

2 (2) Ante pa e 241. * mo - | : 4 ae; | 3 1 | 2 | | 
(3) Mr: Tultice Blackſtone in a note to the 2d vol. of his Com. p. 323. for the learning relative to leaſes, which 
he ſays is very curious and diffuſive, refers the ſtudent to Bac. Abr. Tit. leaſes and terms for years ; where the 
ſubje& is treated in a'perſpicuous and maſterly manner, being ſuppoſed to be extracted from a manuſcript of 
Sir G. Gilbert. The Editor of the 13th edit. of Co. Lit. in note 5. to p. 45. a. ſpeaks of the ſame book with 
equal commendation. OY” 5 Py e 105 ou 
5 | 1 [nt | make 
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make that leaſe, 2. There muſt be à lefſee, and he muſt T , 
be capable of the thing demiſed, and not diſabled to receive Plow. 273. 
it. 3. There muſt be a thing demiſed, and ſuch a thing as is eg 
5 demiſable. 4. If the thing demiſed be not grantable without a 
deed, or the party demiſing not able to grant without deed, 
1 85 the leaſe muſt be made by deed. And if ſo, then there muſt 
be a ſufficient deſcription. and ſetting forth of the perſon of 
the jeſſor, leſſee, and the thing leaſed, and all neceſſary cir- 
cumſtances, as ſealing, delivery, Se. required in other grants, _ 
et muſt be obferved. 5. If it be a leaſe for years, it muſt have 
| aà certain commencement, at leaſt then when it comes to take 
Effect in intereſt or poſſeſſion, and a certain determination, either 
Du an expreſs enumeration of years, or by reference to a cer- 
| tainty . that is expreſt, or by reducing it to a certainty upon 
ſome contingent precedent by matter e poſt facto, and then 
- the contingent maſt happen before the death of the leſſor or 
leffee. 6. There muſt be all needful ceremogies, as livery - 
of feifin, attornment, and the like, in cafes where they are 

, tequiſite. 7. There muſt be an acceptance of the thing de- 

* P. 266. miſed, and of the eſtate, by the leſſee. But whether any rent * 
be reſerved upon a Teaſe for life, years, or at will, or not, is 
not material, except only in the caſes of leaſes made by tenant 

in tarl, huſband and wife, and eccleſiaſtical perſons. Of which 

4. What ſhall be For the ability and capacity of the leſſors and leſſees; and 

ſaid a good and a 1 , A r b ena? 

ſufficient leaſe for W ſhall be ſaid a good leaſe or not, in reſpect of the ability 

life or years: or not. of the leſſor, and the capacity of the leſſee; and the deſcription 
. In reſped ofthe of their perſons; the nature and deſcription of the thing de- 
perſons of the leſſor, TN VE OE r , 8 prin - tr, pat; 

and the leſſee, the miſed; and what miſ-recital,” or miſ-nomer will hurt, or not; 

thing leaſed, and the ſee Grant numb. 4. and infra numb. 5. 6, 7. ä 5 | a 980 8 Dil G es 

polſſton of the ef. Loeaſes for life, or years, or at will, may be made of any thing Br. Law 
for therein. 1 or incorporeal, that lieth in livery, or grant. Alſo 
leaſes for years may be made of any goods or chattles. See for 
this, Grant numb. 4. JJ a To an We 1. 9s 
A man ſeiſed of an eſtate in fee-ſimple in his own right of ce. , 1. 
any lands or tenements, may by deed or writing in the country, 34+ . 
or without writing by word of mouth, make a leaſe of it g | 
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what lives or years he will (1). And he that is ſeiſed of 
an eſtate in tail of any lands or tenements, may make any leaſe 
out of it for his own life, but not longer; unleſs it be by fine or 
recovery, or it be ſuch a leaſe as is warranted by the ſtatute of 
32 H. 8. (whereof ſee more ara}. And he that is ſeiſed of 

lands or tenements of any eſtate for his own or another's life, 
may make what leaſe for years he will of it, and-it will be good 
as long as the leaſe for life doth laſt: And he that is poſ- 
ſeſſed of lands or tenements for years may make a leaſe of-it 
for all or part of the years, and theſe are good leaſes. The 
tenants for life or years may alſo aſſign over all their eſtates if 
they pleaſe. And if ſuch tenants make leaſes for longer time, 
as if leſſee for years make a leaſe for life; it ſeems by this the 
land will paſs for life, if the term of years laſt ſo long. But if 
he give livery of ſeiſin upon it (as he muſt to make the leaſe for 
life good) this is a forfeiture of the eſtate for years (2). 
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1) See the notes before as to the ſtat. 29. Car. 2. c. 3. ny 
2) See accordingly ante in page 242. a” | IT ale 
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987-24 gk I's an Safer be ſciſed of: bud in n fee-ſimple, and he make a Forfcirare. 
Plow. 348. leaſs for years of it rendering no rent; this leaſe is void. But Infanc. 4 
if there be a rent reſerved upon the leaſe, then the leaſe is but 
N voidable, and may, by the acceptance of the rent by me infant Acceptance. 
1 baton full age, be made good (1). 95 8 
Li. cp. Joint-tenants, tenants in common, and parceners criny make Joint tenants. 
commons leaſes for life, or years, of their own parts and purparties at Tenants in 
6. their pleaſures, and theſe leaſes will bind their companions. Pe" 
And one coparcener, or tenant in common, may make a leaſe 
of his part to his companion if he will (2)... _ 
If a feoffment be made upon condition, and before the time 
of performance of the condition, the feoffor and feoffee do 
join to make a leaſe for life or i of the land this is a 
you: leaſe? Cn 
1 * A man hi "BAY an N in lk to „ him a his wife, * P. 269. 
| aid: his heirs, may make what leaſe he will of the land, and 
this will be good againſt all men but his op OB) ang that 
for her time (3). | i 
Co. 10.49. I1f there be leffor | in fu; 0 leſſee r e years; in this oy 
caſe, they two may join together and make a leaſe for lives, or 0 
for any term of years; and this is good. 0g 
Plow. 133 A diſſeiſee cannot make a leaſe of that land whereof he-t ö 
| diſſeiſed, mo he make his entry, or recover the poſſeſſion of 
Bro. Scire the land ag 80 neither can a woman that hath recovered 
=+3% the third Fart of her huſband's land in a writ of dower, make 
ee 5 any leaſe of it before ſhe be in poſſeſſion by execution. And 
'4* yet if a leaſe be made to me for years, I may make a leaſe of 
part, or an aſſignment of all the term, before I have made my 
Por 17. entry into the land demiſed. 80 if the father die, and the ſon 
make a leaſe-to a ftranger of the land deſcended to him before 
| his entry; this is a a good leaſe: but if a ſtranger had entred and 
abated : into the" land, and then the ſon ne made the ee, 


contra. 
Dicr 359 
Co. 6.2." Ce. nor able to derive ſuch eſtates for life or years out of or proviſo to make 


8.70. 1. 17 


Seen leaſes their own eſtates, may lawfully notwithſtanding make ſuch . 
made n leaſes for life, Cc. And this is ſometimes by ſome ſpecial act 
tal i Parliament enabling them ſo to do. And hence it is alſo 
that a tenant in tail may make leaſes for three lives or twenty 
one years. And ſometimes it is by ſome ſpecial power or au- 
thority that is given or reſerved by and to the party himſelf, 
that had the fee ſimple in him, or given to ſome other to do it 


in His name; and leaſes thus made, may be good. And 


96 


(1) las Bar. 1806. it is Haid t to eh 3 W. ſettled. —66 That an infant may N a leaſe without rent 
to try his 845 dee alſo Co. Lit. 308. a. 1 Rol. Abr. 729. ſee further as to leaſes by infants, the diſagree- 
ments of the books, reſpecting them, diſcuſſed, and the authorities relating thereto, in Bac. Abr. leaſes (B.) 
leaſes by Guardian. ibid. (I. .) Vin. Abr. Enfant. (B.) —— By the ſtat. 29 Geo. 2. c. 31. Infants, lundticts, 
and femes covert, may apply to the Courts of Chancery, or Exchequer; or to the Courts of Equity of the 
counties palatine of Cheſter, Lancaſter, and Durham ; or to the Courts of Great Seffion of Wales; by petition 
or motion, in a ſummary way; and by the order of thoſe courts reſpectively, ſuch perſons may by deed only, 
without levying a fine, ſurrender leaſes for lives or years, and take new leaſes. for lives or years of the pre- 

Miſes compriſec therein. 

(2) If joint-tenants join in a leaſe, this ſhall be but one leaſe ſor they have but one freehold but if 
tenants in common join in a leaſe, it ſhall be ſeveral leaſes of their ſeveral intereſts, —2 Roll. Air. 64.— 
Cem. Dig. Eftates (G. 6.) — See more amply in Bac. Abr. Leaſes (I. 5). | 

(3) If a man is poſſeſſed of a beneficial leaſe for a term of years in at 70 his wife as exccutrix to /her 
former huſband, he _y grant and cone the W v. Coppin. 21 ilſ. Rep. 277. 7 


2 | therefore 
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therefore if any Act of Parliament enable a tenant in tail, rx; 
a tenant for life, to make leaſes for three lives, or twenty one 
years; leaſes that are ſo made in purſuit of that authority, ate 
good. And if a man be ſeiſed of land in fee, and convey it to 
the uſe of himſelf for life, or in tail, with divers remainders ; 
cover, with a proviſo that it ſhall be lawful for him, or'any 
| ſuch tenant in tail, to make leaſes for twenty-one years; in 
this caſe he, or they, may make ſuch leaſes, and they will be 
good. But in both theſe cafes care muſt be had to pùrſue the 
authority ſtrictly, 2. e. that the leaſes made be according to the 
power and direction given by the ſtatute or proviſo; for if it 
differ and vary ever ſo little from the ſeriſe and meaning of the 
ſame, the leaſe will not be good: And therefore in the caſe 
before of a power to make leaſes for twenty-one years, if the 
party make more leaſes for twenty-one years at one time than 
one, they are all void but the firſt; becauſe it is againſt the in- 
tent of the parties, though it be not againſt the words (1). And 
ſo if the power be to make leaſes for three lives; he cannot by 
this make a leaſe for ninety- nine years if three lives fo long 
live. But if the power be thus, provided, Cc, that he may 


lia 5 95 make any leaſe in * poſſeſſion or reverſion, ſo as it doth not 
1| 270. exceed the number of three lives or twenty-one years; in this 
7 caſe a leaſe may be made for ninety- nine years if three lives live 
4 ſo long. But where uſes are raiſed by way of covenant, and in 
0 the deed there is a proviſo, that the covenantor for divers good 
bolt conſiderations may make leaſes for years; in this caſe, this 
4 | , ower is void, and therefore no leaſe can be made hereupon 5 | 
iy Averment. neither will any averment help in this caſe. And if a man have 
LA aletter of attorney, or other authority to make leaſes for ano; 
i ” ther, and he doth make them 1 ſuch leaſes are 
Fi good. But herein alſo caution muſt be had of three things: co. g. 76. 
0 1. That the authority be good. 2. That he that is the depu- 
1 2. In reſpeRt of the fy or attorney do purſue the authority ſtrictly. 3. That he do | 
5 manner of the a- it in the name of his maſter, and not in his own name ()7. 
1 1 greement, and the A leaſe made for a thouſand days, months, or weeks, is a8 Co. 6.72. 
1 words whereby the | JON : | 14 H. 8. 13, 
Til ſame is ſet down: good, for ſo long as it endureth, as a leaſe for an hundred or a 
1 wh | | oO 2 5 
bil nad what words wil thouſand years. So a leaſe for half a year, or a whole year, is 
3 ey ae pri ae good. So if a.leaſe be made from day to day, or from week to Plow. 4. 
be Livery of ſein, week, for four years; this is good Jeaſe for four years, et 
(1) The limitation and modifying of eſtates, by virtue of powers, came from equity into the common 
law, with the ſtatute of uſes. . The intent of parties who gave the power, ought to govern every conſtruction. 
He to whom it is given, has a right to enjoy the full exerciſe of it: they over whoſe eſtate it is given, have 
a right to ſay “ it ſhall not be exceeded.” The conditions ſhall not be evaded ; it ſhall be firiftly purſued, 
in form and ſubftance : and all acts done under a ſpecial authority, not agreeable thereto, nor warranted 
thereby, muſt be void. — Of all kinds of powers, the moſt frequent is that ** to make leaſes.” For the en- 5 
couragement of farmers, to occupy, ſtock, and improve the land, it is neceſſary they ſhould have ſome per- 1 
 manent intereſt. Unleſs the owner of the eſtate for life was enabled to make a permanent leaſe, he could not en- 2 
joy to the beſt advantage, during his own time: and they who came'after, muſt ſuffer, by the land being un- 
N tenanted, out of repair, and in a bad condition. The plan of this power is for the mutual advantage of poſ- 
ſeſlor and ſucceſſor, The execution thereof is checked with many conditions, to guard the ſueceſſor; that 
the annual revenue ſhall not be diminiſhed ; nor thoſe in ſucceſſion or remainder, at all prejudiced in point 
of remedy, or other circumſtance of full and ample enjoyment, per Ld. Mansfield 1 Burr. 120.—If' a man 
hath power to leaſe for ten years and he leaſeth for twenty years; the leaſe for twenty years ſhall be good 
for ten years of the twenty, in equity.—1 Chan. Ca. 23.—See- more amply how a power to make leaſes hall 
be expounded. Com. Dig. Poiar. (B.)—Bac. Abr. Leaſes (I. 10. and 11,)—Denn v. Fearn/ide 1 Wilſ. Rep. pt. 
I. p. I176.—FPearne on Cont, Rem. 3d edit. 90. 8 „ a oy 
(2) See accordingly, and further in 1 Hod 684.—A leaſe made by an attorney in his own name, and the 
Covenants to pay the rent are void. — Frontin v. Small, 2 Ld. Raym. 1419.—8. C. Str. 7505. - e ſh 
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Plow: 272 jor: tt ils 80 f one aacks' '@ leaſe for ten years; and ſ eee 
_— a" "from ten years to ten years, during an hundred years, or until 
aan hundred: years are incurred; this is a good leaſe for an hun- 
Dier :4" dred years. So if one make a leaſe from three years to three 
years; during the life of J. S. in this caſe if livery of ſeiſin W Livery of ſeiſin. 
not given, this is a good leaſe for fix years; but if liver 
given, it is a good leaſe for the life of J. $ (1). And if a ; 
a 10 male 98 ue. death an anno Domini 16 50; this is « A900 - 
Ro eaſe. « 7 cy as, 24 wah VVV 7 
Co. 6.36.) If I % ws I. 8. being ir in ary) boeh There J. S. 1 demiſe to Livery of bite. 
ND. you my houſe and land ſo long as I leg] this is a good leaſe 
for life to Bünz if Hvery of ſeiſin fag e, Et fe de nm” 
560 u. If one make me a leaſe of land wi aw Wande pounds [be Lives of ſifin. 
paid me, and make livery of ſeiſin upon it; this is a good 
e Þ aſe for life, determinable upon the pay merit of the hundres 
| Pee But, if no livery be made, it is no good leaſe. 
Bro. Leaſes* If one mals a leaſe to me for my life, and for four, ten, 6 ern. 
27-5 twenty years after; this is a good leaſe for life felt} if livery of 
ſeiſin be ua and then a good leaſe for years, for fs many years 
as are agreed upon afterwards, which my executors ſhall have. 
And if no livery of ſeiſin be made; Few it ſeems it is a 1908 
leaſe for ſo many years after my death. ed 31 2 88 
co. 1. 153. If an indenture of leaſe be made delwien 4 of the one part, 
"Nm 55 B. C. and D. of the other part, and therein A., doth de- 
miſe land to B. to have and to hold to hin for eighty years, 
if B. ſhall live ſo long, and if he die, or alien the premiſſes 5 
within the term, then that his eſtate ſhall ceaſe, and then tze 
leſſor doth grant the land to C. for ſo many years of the ſaid 
term as ſhall be then to come after * the death' or alienation of * p. 271. 
B. if he live ſo long; in this eaſe this is a good: leaſe to B. for 
5 5 many years as he ſhall live of the eighty years; but the 
leaſe to C. after is not good, for the Reg 15 ended by the 
death of B. but if the words of the ſecond demiſe be, to have 
and to hold during the reſidue of the eighty years, and not dur- 
ing the reſidue of the term; in this cal the ſecond demiſe is 
2 te G. %%% 61 * 
Cs. 1. 156 © I one make me a leaſe for fxty: years 7 I link: 10 long pro—- 
23. vided that if I die within the term, that my executors ſhall 
baue it during the reſidue of the ſixty years; in this caſe, this 
is a good leaſe for the ſixty years determinable upon my death, 
but not a good leaſe for the reſidue of the ſixty years after my 
death. And © 916 it maß amount to a een covenant for that | 
time. N 1 
bree If A. covenant to ; levy: A Ane to B. and his hefis ; provided Covenant. 
Ei: cha if he pay to B. and his heirs ten pounds at the end of thit . 
teen years, that then the fine ſhall be to the uſe of A. and his 
heirs; and A. doth covenant with B. by the” ſame deed, that 
B. his heirs, executors, and aſſigns, ſhall quietly hold the'pres 
miſſes from Michaelmas next for | thirteen years, and yearly — 
from thenceforth for ever, if the ten pounds be not paid ac- | 
cording to the intent; in this caſe, ws covenant Wied —— 
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4 1) Leaſe for one year, and 10 for two or three eQrs, or any 8 term of years 28 leſſor and leſſee 


ſhall think fit and agree, after the expiration of the ſaid term of one year, this is a good Jeaſe for two years, 
and after every n year begun, is not determinable till that de ended. —1 Fl. A. 15 1. p. 262, 
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-(If;jone- GOIN 2 for 2 certain number of years, and it is Plow. 272, 
dee 
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e eaſe, the leaſs for years er e good for the de 


| upon. Ban (ens JFF ˙ ²i ro urt 

Ki A leaſe for b cannot by the eren ent of the: parties Co. 2. 24. 

„ be made to the heirs of the leſſee, nor intailed to the heirs - 

ef his body. And therefore if a leaſe be made to I. S. and 
his heirs, or to L S. and the heirs male of his body; yet the 

executors of I. S. and not his: heirs, »ſhall have it, and the 


Executors. executors may ſell the terms” n 
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1 acIf ieworagree by word, that one of hats; ſhall baus fweh A Per Jaftics- 
piece of land far twenty years; this is a good and perfect leaſe e ae, 
chat is made by this agreement, albeit they do agree. to have a * Cle. 
' writing made of it afterwards; fot in this caſe the writing is : 
but he confirmation of it. But if the agreement -be,: that ſuch 
a writing ſhall be made, or that a leaſe ſhall be made of ſuch 
a thing between them and put in writing, ſo that the agree- 
* ath reference to the writing, and implieth an intent not 
erfect the agreement until the writing be made; in this 
2 e, the leaſe is not a perfect leaſe until the writing be made. 
the words, demiſe, grant, and to ferme let, and with an Ha- E N33. 
hendum for life or years, yet a leaſe may be made by | other 7. f. 4. 
words; for whatſoever word will amount to a grant will amount ig 
* P. 272, to a leaſe (1). And “ therefore à leaſe may be made by the | 
word, give, betake, or the like, The ward Locavit: alot is a 
good word. And the uſe in the exchequer is to make leaſes 
by the word committimus, which is a good word to make a 
laſs, And if A. do but grant and covenant with B. that B. #] Bev hay 
ſhall enjoy ſuch a piece of land for twenty years; this is a 
leaſe for twenty years (2). *So if A. promiſe to B. to {JM.9J 
ſuffer him to enjoy ſuch a piece of land for twenty years; this 
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ſuch a piece of land for twenty years; ; this is a good leaſe for A che jut- 
twenty years (3). | And therefore it is the common courſe, if Je c 
a man make a feoffment in fee, or other eſtate, upon condi- a” 
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uſt. Bridg · 
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that the feoffor, &c. ſhall re- enter, to the end that in this caſe 
the feoffor, Cc, may have the land and continue in poſrꝛ 
ſeſſion until that time, to make a covenant that he ſhall hold 
and take the profits of the land until that time; and this co- 
venant in this caſe will make a geod leaſe for that time, if 
the incertainty of the time (whereunto care muſt be had) do 
not make it void. And therefore if A. bargain and ſell his 
land to B. on condition to re-enter if he pay him an hundred 
pounds, and B. doth covenant with A. that he will not take 
tthe profits until default of payment, or that A. ſhall take the 
n 1. n of POINT q in 11 ur ene * n 
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(1) IM before in page 230, and notes 3 and 4 thereto. 
(2) It is ſaid to be a general rule that the word covenant will make 4 leafs. the the wid grant be * ond 


much more when the words are to Bold, enjoy, &c. Gilb. L. of ese 26. 2 Mod. 80. — dee further in 


Cro. Fac. 659. Cro. Car. 207.— Hob. 35. —3 Bulft. 252. 
And may be pleaded as ſuch, though it may be alſo pleaded as a licence; ; and if it be ded: as alicence 


en and n the leſſee may give the licence in evidence to prove it. — Bac. Abr. Leaſes (K). 
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n ſome contingent-the: leſſee halb have 
21 116 1 the Fee porn A irery of ſeiſin is given hereupon; in this 


Albeit the moſt 408 and proper making of a leaſe: is by co. per ; ; 


is a good leaſe for twenty years. So if A. licenſe B. to enjoy Jan a bs 


tion, that if ſuch a thing be, or be not done at ſuch a time, 8 Car. BR. . 


all 


overian 7 it is no 1 leaſe? ap if then mort⸗ 
gag | covenant! with the mortgagor that ho will not take the 
5 ch - Profits. of the lan until the day of payment of the money; i 
this caſe albrit the time be certain, yet this is no good leaſe, 
but a covenant-only. If one give a bond for the quiet holding = 
af a cloſe for three years; it ſeems this is no leaſe 15 law. See 
the opinion of the Parliament for Bond and covenants both, 
Sale 14 , beog gies oe 0 rot ang 
Co. 5 2 A Toad for years may begin at a day 10 vote; ab at Michael- 3. In reſped of the 
* | mas. next, or three or ten years: after, or after the death of the ee . 
Pw 15. lefſor or of: J. S. and it is as good as where it doth begin end of the term of 
preſently. But à leafe for life of any thing whatſoever, whe eee. 
ther it le in livery or in grant, if it be in N before, cannot 1 
begin at a day to come. And therefore if a leaſe be made, 
Habendum from - Michaelmas next, or from the day of the 
making of it, or after the death of the leſſor, or after the 
A death of J. S. to the leſſee for life; this leaſe is not good: 
4 but in caſe of K leaſe of land made Sag it is ſometimes! holpen 
a ſuper by the livery. of ſeiſin. For which ſee very of ſtein, cha 
. numb. 11. * But all, leaſes 1 for years, ed res F re 
Z fath orah Futuro, muſt be certain, that is, they 14 
a certain beginning, and certain ending, and ſo the eke 
ance of the term muſt be certain, otherwiſe they are not good. 


in intereſt or poſſeſſion, it is ſufficient; for until that time it 
may nd; upon an incertainty, vis. upon a *,pofliblei con- * P. 273. 
tingent precedent before it * yy in poſſeſſion or e or 
upon a limitation or condition ſubſequent: but incaſe when it 
is to be reduced to a certainty upon a contingent precedent, 
the contingent muſt happen in the lives of the parties. And 
albeit there appear no ee of years in the leaſe, yet if by 
Co. ler Teference to a certainty it may be made certain it is ſufficient : 
bn. , 4d certum eft quod certum reddi poteſt. As for examples, if A. 
"ov. 33- ſeiſed of lands in fee, grant to B. that when F. ſhall Pay to A. 
Co. 6.35 twenty ſhillings, that from thenceforth he ſhall hold the land 
for twenty-one. years, and after B. doth pay the twenty ſhil- 
lings; in this caſe, B. ſhall have a good leaſe for twenty - one 
years from thenceforth (2). And if 7 grant to B. that if his 
- tenant for: life! ſhall die, that B. | ſhall» have the land for ten 
years; this is a good leaſe. And if one make a leaſe for 
years after the death of C. if C. die within ten years; this is 
à good leaſe if C. die within the ten years, otherwiſe not. But 
Plow. 270. if A. be ſeiſed of land in fee, and leaſe it to; B. for ten years, 
and it is agreed between them that B. ſhall pay to A. an hundred 
pounds at the end of the ſaid ten years, and that if he do ſo and 
ſhall pay the ſaid hundred pounds, and an hundred pi unds- at the 
end of every ten years, that then the ſaid B. ſhall have A perpe- 
tual demiſe and grant ui the premiſſes from ten years to ten 
years, continually following, cri memoriam bominum, &. in | 
Hil. 16 Jac, this caſe, this, albeit it be a good leaſe for the firſt: ten years, 
— part it is void for all the reſt for neee And ien leaſe 
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100 See n more 28 by what words leaſe may. be made,” - #74 4. 'd. 30 99 —1 1 Wind 310i Ar. 
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all leaſes which are to commence on 2 condition eee Co. 1985 b. —- 8 
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And yet if che years be certain, when the leaſe is to take effct 4% 
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0 2) Or where a man os a leaſe iim the feaſt of $2, dunkel o: ſo wary + years as I. 8, ſhall Ie 
J. S. name certain term (in the life of the leſſor) it is then a good leaſe 1 tter ex 2 fatto, So it is of 
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* P. 274. 


be a to OY foi the, Nativiey-0 of: Chad, end be: * 
not 5 
And yet if a leaſe for years be made of land in leaſe for life, v. 


is a good 
_ chaelmas next after the death of the tenant for life, or from 


tenant for life; theſe are good leaſes. 80 if there be a for- ©o, 6. 1 
mer leaſe in being for life or years, and another leaſe for years 
is made of the land, to have and: to hold from the end © the 
former eſtate by ſurrender, forfeiture, or otherwiſe, for twen- 
ty years; or to have and to hold from the ſurrender, forfei- 
ture, or other determination of the former leaſe, if there be 
any, and if there be none, for twenty years ; theſe and ſuch 


But if the leſſor grant the land to * another, to have and to 9 


hundred years that ſhall be to come at the time of the death of 
the grantor; this is void for incertainty. And yet if in this 


tereſt, in the premiſſes of the deed, and then ſay, to have and 


in the land doth paſs preſently by theſe words in the premiſſes 
of the deed. And if in this caſe the leſſee for an hundred 


further by the ſame deed grant and let the premiſſes for ſo ma- 


void; for after the death of A. the term is at end; but if 1 


hath in the manor of Dale, and B. hath then a leaſe for ten years 1. 6.N, 
of the manor of Dale; in this caſe, this is a good leaſe for ten 6. oy 


which nativity, as next, Ge. it is void for incertainty. 


to have and to hold from the death of the: tenantifor life; this 
leaſe: ſo if it be, to have and to hold from Mi- 


Micbaelmat next after the determination of the eſtate of the 


like leaſes are good, and this commencement is certain enough, 
And if one e a leaſe to begin after the death of I. S. and to Plow. TE 
continue until Michaelmas, which: * be in Fs Domini z +" 
1650, this is a good leaſe. £ bob. {is 200 

If a man have a leaſe. of las! y — an > hooded A land he Lit. Bro. | 
make a leaſe of this land to another, to have and to hold to vw. Sl 
him for forty years to begin after his death; this is a good SEO - 
leaſe for the whole forty years, if there ſhall be ſo many of the bh - 
hundred years to come at the time of the death of the leflor 521. 


e Expo 


hold to him for and during all the refidue of the term of an — 


caſe he grant all his eſtate, or all his term, or all his in- 


to hold the land, &c. to the grantee; for all the reſidue of ths 
term'of an hundred years that ſhall be to come at: the time of 
his death; by this the whole eſtate and intereſt of the grantor 


years make a leaſe of the land, to have and to hold after his 
death for an hundred years; this will be a good leaſe for as 
many of the firſt hundred years as ſhall be to 4 come at the time 
of his death. > 2:17 

If A. make a Looda, to B. for. pindky, years to \ beak: aſe: the Pe Jtics 
death of A. on condition to be avoided upon the doing of 
divers acts by others; and afterwards makes another leaſe of 
the land, Habendum after the determination or redemption of 
the former leaſe ; it ſeems this is a good leaſe and certain 
enough. But if a leaſe be made to A. for eighty years if he C4 :53 
live ſo long, and if he die within the ſaid term or alien the 
premiſſes, that then his eſtate ſhall ceaſe; and then he doth 


ny years as ſhall then remain unexpired after the death of A. 
or alienation to B. for the reſidue of the ſaid term of eighty 
years, if he ſhall live ſo long; in this caſe, the leaſe to B. is 


ſay for the reſidue of the eighty years, it is otherwiſe. _ ; 
If A. doth make a leaſe of land to B. for ſo many years as B. Plow #7 | 


14 H.S. 11. 


years. But if A make a leaſe of land to B. for ſo many years as 
the land B. hath in execution ſhall be in execution ; this leaſe | 


4 | 1 Ws 
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is void for incertainty. And if a leaſe be made durig 


5 


Y 


twenty-one years, theſe are good leaſes ; and if J. S. die before he _ 
come to his full age; the leaſe is ended. But if a leaſe be made 
to another until a child that is now in its mother's belly ſhall - 
come to'the age of twenty-one years ; this leaſe is not Fe. | n 


if a leaſe be made for ſo many years as J. S. ſhall name; in 


* 


Co; ſuper 
Lit. 45- 
Plow, 27. 


long; theſe and ſuch like leaſes are good. But if A. make 
a leaſe to B. for ſo many years as A. * and B. or either of them P. 
ſhall live, not naming any certain number of years; this can- 


this caſe, if I. S. do name a certain number of years in the 


life time of the patty leſſor, this is a good leaſe. . But if a 


leaſe be made for fo many years, as the executor of the leſſor, 
or of the leflee ſhall name; this leaſe is voie. 
If a man make a leaſe for twenty-one yeats, if J. F. live ſo 
long; or if the coverture between J. S. and D. S. ſhall ſo long 


Ty > 
* 


continue; or if J. S. ſhall continue to be Parſon of Dale ſo 


1 
4 


not be a good leaſe for years. So if the Parſon of Dale make 


a leaſe of his glebe for ſo many years as he ſhall be Parſon 


there; this is not certain, neither can it be made ſo by any 


means. And yet if a Parſon ſhall make a leaſe from thres 
years to three years ſo long as he ſhall be Parſon; this is a 


good leaſe for fix years if he continue Parſon fo long, and for 
the reſidue void for incertainty. So if I make another a leaſe 


of land until he be promoted to a benefice ; this is no good 


Co. 6. 48; 


14 H. 8. 10. 


Plow. 274. 


Plow. 27. 
Co. 6. 35. 


Co. ſuper 
Lit. 46. 
rod. 3. 26. 


leaſe for years, but void for incertainty (1). 


If I have a rent - charge of twenty pounds per and 
let it to another until he have levied an hundred pounds; 


this is a good leaſe for five years. But if I have a piece of land 
of the value of twenty pounds per annum, and I make a leaſe 


of it to another until he ſhall levy out of the profits thereof 
an hundred pounds; this is no good leaſe for years, but void 


for incertainty. 


But here note in all theſe caſes of inceftain leaſes made with Note. 


- 


ſuch limitations as aforeſaid, as until ſuch a thing be done, or 
ſo long as ſuch a thing continue, Cc. that if livery of ſeiſin 
be made upon them, they may be good leaſes for life deter- 
minable on theſe contingents, albeit they be no good leaſes 
r en ee | OY: 


And in ſome ſpecial caſes a leaſe may be good notwithſtand- 


ing ſome incertainty in the continuance of it, for a leaſe may 
ceaſe. for a time and revive again, as if tenant in tail make a 


leaſe for years reſerving twenty ſhillings, and after take a wife 


and die without iflue ; in this caſe; as to him in reverſion the 
leaſe is meerly yoid, but if he indow the wife of the tehant in 
tail of the land, as to the wife it is revived again. So if te- 
nant in tail make a leaſe for years rehdring rent, and die with= 
out iſſue, his wife enceint with a ſon, and he in reverſion enter, 
in this caſe as againſt him the leaſe is void, but after the ſon 
is born the leaſe is good again if it be within the ſtatute.” So 


if tenant in fee ſimple take a wife, and then make a leaſe for 


a, . 


the minority of J. S. or until I. S. ſhall come to the age * 


annum, and 


* 
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(1) In what caſes leaſes ſhall be void for uncertainty. See 1 Mad. 180,— 
Vin. Abr. 
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Eſtate (V. a.) 


As to the commencement of a leaſe, ante in page 


FE 7 
1 Str. 651.—1 Ld. fon, 727; 
in 


105, and the references 


the note thereto; and more amply as to the certainty requiſite in leaſes for years, with teſpe& to their be- 


ginning, 


continuance, and ending, in 2 Bl. Com. 143.— Bac. Abr. Leaſes (L.)—Com, Dig. Eftates 
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(G. 8). 
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*# „ GE ELIE iro Cor en nn . 

4 qototare. PIE Jef he made for lf, or years, to 4 and after the Iſo vr 

q being of the ſame loch make a leaſe for years by word, or 1 writing, to B. duty Co. 1, 156, — 

= thing. Ularly this concurrent leaſe to B. is a good leaſe at leaſt for fo 5 

1 5 any years of the ſecond leafe as ſhall be to come after the Plow. Sat. 

= firlt leaſe is determined according to the agreement; as if the 

= + firſt leaſe to A. be for twenty years, and the ſecond leaſe to B. 

=_ be for thirty years, and both begin at one time; in this caſe, 

1 | the ſecond leaſe is good for the laſt ten years (1). And yet the 5 

of reverſion will not paſs. without the attornment of the tenant, 

1 and therefore if any rent be reſerved on the firſt leaſe, the ſe- 

= cond leſſee (hall not have it until the firſt leflee doth attorn. 

1 P. 276. But if the ſecond leaſe-be for the ſame of for a leſs & time, as 
i Hit the firſt leaſe be for twenty years, and the ſecond leaſe be 

0 for twenty or for ten years to begin at the ſame time; theſe 

1 ſecond leaſes are for the moſt part void. And yet herein a pierzs, 256. 

= difference is taken between leaſes made by matter of record and — 29855 

Ell by writing, and leaſes that are made by word of mouth: for © * 755 

1 if the ſecond leaſe be made by fine, deed indented, or poll, 

1.80 albeit it be but for the ſame or for a leſſer time, and albeit it 

£1 be a leaſe of the land itſelf, and not of the reverſion, yet it 

kl will paſs the rent reſerved upon the firſt leaſe if the firſt leſſee 

ns attorn, and ſo alſo it will do without attornment where attorn= 

0 ment is not needful. But if the ſecond leaſe be made by 

14 word of mouth it is otherwiſe, for a reverſion and à rent in 

|| this caſe will not paſs without deed, and therefore a grant b 

1 word doth not paſs them. And if the ſecond leafe be by fine 

if © Fſtoppel, or deed indented, then alſo it will work by Os eſtoppel 

188 | both againſt the leſſor and againſt the leſſee, ſo that if the | 
1 firſt leaſe happen by any means, as by ſurrender or otherwiſe, 

1 to determine before it be run out, then the ſecond leſſee ſhall 

WR have it; and if there be any rent reſerved upon the ſecond 

14 leaſe, the leſſee muſt pay it from the time of the making of 

1 ö ö i the leaſe (2). 5 And therefor E if one make a leaſe of land to A Dier 112, 

1 for ten years, and after make a leaſe to B. of the fame land * + 

1 from Michaelmas next for ten years, and before Micbaelmas 0 
1 the firſt. leſſee doth purchaſe the fee- ſimple, ſo that now by 

1 this means his term is drowned; in this caſe, the ſecond leaſe 

We. ſhall begin at Michaelmas. So if one make a leaſe to A. for c. 4. 53 

1 twenty years, and A. make a leaſe of the land to B. for two 

1% Fears rendring rent, and after 4. makes a leaſe for the reft of 

4H his time to C. by deed; this leaſe, if the leſſee for two years : 
{it do attorn, is a good leaſe of the rent and reverſion; and ſo it 

61 is alſo without attornment, if there be any conſideration given 

1 for it, for then it is alſo a good leaſe for all the. reſt of the 1 

ER — 7 * B. 


(1) See the caſe of Dawſon on demiſe of Bromley v. Stanley, 4 Burr. 2210. The queſtion in that caſe was 


er 


term 


Chbap. 14. Of 4 yo E TA 8 E. © ol 
= term ſtr the yo years 80 if one make. a leaſe. to, 4 Hu | 
cs. 1.155, twenty years, if he live ſo long, rendring rent, and after he TT 


14% doth\make a leaſe to B. by indenture for eighty years to begin | 


434 


2 preſently, or grant the reverſion to begin at a day paſt, or the 
Finch een like in all theſe caſes, if the firſt leflee attorn the rent will 


Week. paſs, but if not, it will be a good leaſe of the land for fo 
many of the years as ſhall be to come after the firſt leaſe 
pc 8g But if the ſecond leaſe be by parol without a deed 
| the reverſion, as a reverſion, will not paſs, and the grant will | 
Dier 112. be void if there be nothing elſe to help it. And in caſes 
where the ſecond leaſe is void, albeit the firſt leſſee ſurrender 
his eſtate, or his eſtate end by a condition; yet the ſecond 
Co.2-35- leaſe is not hereby made good. But if the "ſecond leaſe for 
i years after another leaſe for life, or years, be made for money, | 
{o-as-1t-may be ſaid to paſs * by way of bargain and fale; this + p. 277. 
may help the matter, for in this caſe, albeit it be by word e 
only, it may paſs the reverſion and the rent alſo: but in moſt 
caſes it is good for the remainder of the term after the firſt 
leaſe ended. And if the ſecond leaſe be to begin after the 
end of the former leaſe; in this caſe, the former leaſe is no 
impediment at all to the validity of the latter Joke, but the | 
latter leaſe is good notwithſtanding. 
m. 2H, Any perſon whatſoever of full age, that hath. any ae” of 5. What leaſes, or 


other acts, may be 
Ge Inheritance in fee tail in his own right; of any lands, tene made or done by a 


* Gee or hereditaments, may at this day without fine or reco- tenant in tail; and 
very make leaſes of ſuch lands for lives, or years, and. ſuch ogy Dragan Boo 
leaſes ſhall be good, ſo as theſe conditions and ee fol- Wal be good to 
, th be therein obferved and kept. load the iſſue, or 
1. Such leaſes mult be 'by deed indented, and. 1 not. by deed neg ee ogy 
7 poll, OT. by parol. - death of the tenant 
co. 5-6. 2. They muſt be nde to begin from the FUR of the makia 3 a how 
OE Sand; or from the making thereof. And therefore a king e 
made to begin from Micbaelmas which ſhall, be three years 
after, for twenty-one. years; or a leaſe made to begin after the 
death of the tenant in tail, for twenty one years, is not good, 
But if a leaſe be made for twenty years to begin at Mie 
chaelmas next; it. ſeems this is a good leaſ. 
Co. 5. 2. 3. If there be an old leaſe in being of the land, the 3 
muſt be ſurrendred, or expired and ended within a year of the 
time of the making of the new leaſe; and this ſurrender muſt 
be abſolute and not eee 3. alſo it muſt be real, and not 
illuſory, or in (how: e or Haun, "A Acton, quod . 
| SE 75 
0e. 5. * 1043 There mnt not So a double or concurrent, leaſe i in being 
at one time, as, if a leaſe for years be made according to .— 
ſtatute; he in the reverſion cannot afterwards expulſe the leſſee 
and make a leaſe for life or lives, or another leaſe for years ac- 
98388 cording to the ſtatute, nor e conver/o. But if Fl leaſe for years. 
*. R. be made to one, and afterwards a leaſe for life is made to ano- 
ther, and a letter of attorney is made to give livery of ſeiſin 
upon the leaſe for life, and before the livery, made the firſt 
| leaſe is ſurrendred; in this caſe, the ſecond. leaſe is good. 
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Co. 3. $o rs Theſe leaſes muſt not exceed three lives, or twenty-one 
5 . years from the time of the making of them 0 ). And there- 1 
IM — — Os DD ———— CC  — — * 1 — — 5 8 2 


(1) For the words of the ſtatute are, to make a leaſe for three lives, or -den rears, ſo thateither one 
a the other may be made, but not both Cs. Lit. 44. b. See further Bat: * Leaſes * ) Rule 4. F h 
2 | | Ore 


e 1 5 we . What n 4nll ine lag bee duet ee or thi Pig 
| years, or for fout lives ; this leaſe is void, and that not only 


for the overplus of time more than three lives or twenty-one | 
Pears, but for that time of three lives or twenty-one years 
: 75 1. And it hath been reſolved, that if tenant in tail make 
RT. ninety-nine years determinable upon three lives; that 
this is not a good leaſe. But if a leaſe be made by a tenant 
in tail for a Iker time, as for two lives, or for twenty years, 
1 5 this is a good leaſe. And if a leaſe be made for four lives, 
P. 278. and * it happen that one of the lives die before the tenant in 
tail die; yet this accident will not make the ar hoes: but it 3 
remains voidable notwithſtanding. 
6. Theſe leaſes muſt be of aud, tonemrienits; or N 0.4. 
ments manurable or eorporeal, which ate neceſſary to be let, 
and whereout a rent by law may be iſſuing and reſerved. 
And therefore if a tenant in tail make a leafe of ſuch' a 
thing as doth lie in grant, as an advowſon, fait, market, fran- 
chiſe, or the like, out of which à rent cannot be reſerved, 
el] ecially if it be a leaſe for life; this leaſe is void, and that as, 1 5 


3 


albeit the thing have been anciently and accuſtomably let. 3 Jac B 
And a grant of a rent-charge therefore out of ſuch lands is Tui. 72 
void. And if tenant in tail make a leaſe for three lives of a % pls. 
ortion of tithes rendring rent ; this leaſe is unqueſtionably dingron's 
void. And ſo alſo it ſeems it is if it be a leaſe for ee 5 

years (1). | 
7. They muſt be. of foch ladds, or tene ments, which have «. 6. . 
deen moſt commonly let to farm, or occupied by the far- 
mers thereof by the ſpace of twenty years next before the leaſe 
made, ſo as if it have been let for eleven years, at one or ſe- 
veral times within twenty years before the new leaſe made, it is 
ſufficient. And albeit the letting have been by copy of court 
roll only, yet ſuch a letting in fee, for life, or years, is a ſuf- 
flicient letting, and fo alſo is a letting at will by the common 
law. But theſe lettings to farm muſt be made by ſuch as are 
ſeiſed of an eſtate of inheritance, for if it have been only by 
ruardian in chivalry, tenant by the curteſy, in dower, or the 
like; this will not- ove to be Aa OY within the Intent of 
the ſtatute. ©: > | re 
8. There muſt be reſerved upon ſuch leaſes yearly 3 2 5 8. 6. 
the ſame leaſes, due and payable to the leſſor and his heirs to * 
whom' the reverſion ſhall appertain, ſo much yearly farm or 
rent, or more, as hath been moſt accuſtomably yielded or paid 
for the lands, Fc. within twenty years next before ſuch leaſe 
made. And therefore if the rent be reſerved but for part: of 
the time of the new leaſe, this leaſe is void. And if the te- 
nant in tail have twenty acres of land that have been accuſtom- 
ably let, and he make a leaſe of theſe twenty acres, and of one 
acre more which hath not been accuſtomably let, reſerving the 
uſual yearly rent, and ſo much more as' to exceed the value of 
the other acre; this is not a good leaſe by the ſtatute. 80 if 
the tenant in tail of two farms, the one at twenty pounds 
rent, the other at ten ors da and he make a leaſe of both 
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(1) This Jitinaion 1 is no longer of any importance ; for the 5th * 3 c. 17. 3 18 leaſes of e 
bereditaments by eccleſiaſtical perſons, as good as if the leaſes were of corporeal hereditaments, whether ſuch 
leaſes are for lives or years; and gives action of debt to the ſucceſſor for rent, which (in caſe of a be.” 


tinge) he could not have brought at the common law. See further in note 3 to 1 * edit. Co. Lit, 44» dhe 
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ttheſe farms together, at thirty pounds rent; this is not a good 
_ ©66.37-38% leaſe within the ſtatute. But if | beſides the annual rent there . 


8 G 


nd. hay been formerly. reſerved things not annual, as heriots, fines, 
= or other profit upon the death of the farmors, or profit out of de” 
Tre. 3 anothers ſoil,. as paſturage for. a colt, &c. if upon the new _... 
1-6. leaſe the yearly rent be reſerved, albeit theſe “ collateral reſer- * P. 259. 
vations be omitted, yet theſe leaſes are good. And fo alſo if 
there be more rent reſerved upon the new leaſe than the rent 
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that hath been anciently paid, the leaſe is good notwithſtandin 4 
And yet if tenant in tail of land let a part of it that hath 
been accuſtomably let, and. reſerve the rent pro rata, or more 
GS than after the rate; this is not a good leaſe. And yet if two 
Co. ſuper coparceners have twenty acres of land of equal value between 
b. is eontra, them in tail, and theſe have been uſually let, and they make 
partition of theſe lands, ſo as each of them hath ten acres; in 
this caſe they may make leaſes of their ſeveral parts, reſerving 
Trin. 3 ſa the half of the accuſtomable rent. And if upon the old leaſe 
8 the rent were payable at four days in the * and by the 
new leaſe it is reſerved. to be paid at one day; this is not a 
good leaſe. But if the rent upon the old leaſe be payable in gold, 
co. g.. and the new rent be payable in filver; it ſeems the leaſe is not 
good. And if a tenant in tail be of a manor, that hath been uſu- 
ally demiſed for ten pounds rent, and after a tenancy eſcheat, 
and then he doth make a leaſe of the manor, rendring ten pounds 
rent by the year; in this caſe, this is a good leaſe; but if the 
leſſor purchaſe a tenancy, then it ſeems it is otherwiſe, 
9. Such leaſes muſt not be without impeachment of waſte. 
And therefore if tenant in tail make a leaſe of his land intailed _ 
Ce.6.37.& without impeachment of waſte; this leaſe is void. And if a Waſte, 
ajuiges, leaſe be made for life, the remainder for life, &c. this is not 85 
aa good leaſe; for in this caſe, during the remainders, the tenant _ a 
_ for life cannot be puniſhed for waſte done. But if ſuch a te- „ 
nant of land make a leaſe of it to J. S. for the lives of three 
others; this is a good leaſe, albeit it may afterwards become an 
dur 1. 10. Such leaſes muſt not be againſt any ſpecial Act of Par- 
Co. 3. f. liament. And therefore if a woman that is tenant in tail of 
the gift of her deceaſed huſband, or of any of his anceſtors, while 
ſhe is ſole, or after with another huſband, make any ſuch 
leaſe warranted by this ſtatute ; yet this leaſe is not good. 
I. They muſt have all due ceremonies and circumſtances 
for the perfection of them, as other ſuch. like leaſes have, as 
755 14 livery of ſeiſin, and the like, where they are needful. And 
Pier 7.8, then only when leaſes have theſe conditions, and are made ac- 
mou. Cording to theſe proviſions, are they ſaid, to be within this 
bon“, ſtatute of 32 H. 8. and ſuch only as do bind the tenant in tail 
"95 himſelf, and the iſſue in tail; for otherwiſe if it be not war- 
ranted by this ſtatute, albeit it will bind the tenant in tail 
himſelf that made it, yet it will not bind his ifſue ; but as to 
him it will be void, or voidable at the leaſt: for if tenant in / 
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\ (1) The learned author of the commentary, in the 2divol. p. 319. mentions theſe nine requiſites, as neceſſary 
to be obſerved in leaſes by tenants in tail, —huſbands ſeized in right of their wives,—and perſons ſeized in fee- 
ſimple in right of their churches ; —and adds, theſe are the guards, impoſed by the ſtatute '32 H. 8. c. 28. 
(which was avowedly made for the ſecurity of farmers and the conſequent improvement of tillage) to prevent 
unreaſonable abuſes, in prejudice of the iſſue, the wife, or the ſucceſſor, of the reaſonable indulgence given 


* 


? 


by that ſtatute. a e ee 
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1 falt of Aud e a leaſh r it foie Hundre youre: withbui: 
 ahy rent'reſeryed' thereupon; this leaſe as to tet iſue in ** w 
: vol: bat if he make à leafe of his land for an hundred: years Plow, 44 
„„ * rendering rent, and have iſſue and die; in this caſe the leaſe is 
Acceptance. only yoidable by the iffue at his YC) TH and therefore if the 5 or] 
I Nit er the death of the tenant in tail, by this 
means the leaſe is affirmed and become good! But howifbever - 
the leaf he made, it will not bind him that comes in of a re- 
mainder over, nor him that is the donor. And therefore if a 
tenant in tail make a leaſe warranted by the ſtatute, and after 
die witHout iſſue, ſo that the land doth remain over to another, 
or revert to the donor; in theſe caſes neither he in the re- 
mainder, nor the donor ſhall be bound by this leaſe, for as to 
them the leaſe is void. And yet by a common recovery the 
tenant in tail may make leaſes of, or lay charges upon the land 
to bind the donor and him in remainder alſo. But otherwiſe 
it is of a fine; for if tenant in tail make a leaſe for years by 
fine, this will not bar the donor, nor the remainder in any 
cafe where it is in a ſtranger. And yet if the remainder be in 
the tenant in tail himſelf, and he make a leaſe for years by 
deed according to the ſtatute or by fine; this leaſe is good, and 
E ſhaff bind his own remainder (1). | 
6. What leaſes, or The huſband may at this day without fine or recovery 1 Stat, 32 H. 
m_ 550 F969 1 ſeaſes of the lands, tenements, or hereditaments, whereof he 82 
the buſband with hath any eſtate of inheritance in fee ſimple, or fee tail, in the Li 4+ 
the lands he hath.n right of His wife, or jointly with his wife, made before or 


le, . 
= - No e after the coverture; ſo as there be in ſuch leaſes obſerved the 


his wife, or jointly eleyen conditions or limitations before required in the leaſes 
. Agath Argo made by tenant in tail; and ſo that the wife do join in the ſame - 

of ſuch lands are deed, and be made party thereunto, and do ſeal and deliver the 
good: or not: and lame deed herſelf in h For if a man and his wife make Bok, 7 Jac, 

is a letter of attorney to another to deliver the leaſe upon the 

land; this leaſe is not a good leaſe from the wife warranted 

by the ſtatute. And yet then as in other like caſes of leaſes 

8 warranted by this ſtatute, it is a good leaſe againſt the huſ- 

band. And when the leaſe is ſuch a leaſe as is warranted by 

the ſtatute, it doth bind the huſband and wife both, and the 

| heirs of the wife; but if it be an eſtate tail, it doth not bind 

the donor nor Kim in remainder. 

If the huſband and wife at the common law had joyned i in a 26 H. 8. 2. 
leaſe of her land without rendring of rent; this leaſe had been 
void as againſt the wife, and fo is the law still. 

If the huſband at the common law had been ſeiſed of land 26 H. 3. 2. 
in the right of his wife, and he had made a leaſe for years ren- oF 
dring rent and died; this leaſe had been void, and ſo is the 
law RUE 

If the hufband and wife at the common law hed ade 6 9 
leaſe by word rendring rent; this leaſe had been void as e 

| the wife; and fo is the law ſtill. 
* P. 281. * The huſband and wife together may by Huey or recovery, * tres, 19H. 
make what leaſes they will of her land, or charge it for what * 


man's ney 


time they will; and ſuch leaſes and e will be good yer 163. 


and add EA 


— — ——— — — 


(1) See accordingly verbatim in 1 N 8 to the dodtrine of leaſes by tenant in | tail, ſee Bee. Ar. 
Leaſes (D.) under the three following heads. — 1ſt. What leaſes tenant in tail might have made by the com- 
mon law.— 2d. What leaſes he may now make to bind his iſſue ſince the ſtatute 38 H. 8. c. 28.— 3d. In what 
caſes the iſſue in tail or ſtrangers ſhall be bound by voidable leaſes made by tenant in tail: —and further in Vin. 


Abr. Eftate (I. a. 2, * Dig. Eſtates (B. 32). 
againſt 
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i the huſband; alone do levy, any fine of his wife's land, and 
thereby make any eſtate Whatſoevet; this will not bind the 
wife after her huſband's death, but ſhe may avoid it (1). And 
if the huſband and wife make a leaſe of her land rendring rent 
to them and the heirs of the wife; (as in ſuch leaſes it ought 
tobe z) in this caſe, the huſband: cannot by fine or otherwiſe, 
grant or diſcharge this rent longer than during coverture, unleſs 
the wife join in the fine, but the rent ſhall deſcend, remain 
or revert, in ſuch ſort and manner as the land ſhould have 
Biſhops with the confirmation of the Dean and Chapter, 5. what teaſes, ot 
Parſons or Vicars with the conſent of their Patrons. and Or- other acts, Biſhops, 
dinaries, Archdeacons, Prebends, and ſuch as are in the nature NE RS 
of Prebends, as. Precentors, Chaunters, Treaſurers, Chancel- ſons, may make or 
lors, and ſuch like, alſo Maſters. and Governors and Fellows of de with the lande 
| | | | | | | they have in the 
any colledges or houſes, (by what name ſoever called) Deans right of their chur- 
and Chapters, Maſters or Guardians of any, hoſpital and their ches or houſes : | 
brethren, or any other body politic, ſpiritual and eccleſiaſ- _ p you gong 
dich 7 Concurr entibus his que in jUre requiruntiur } might | by the ſons will bind their 
ancient common law have made leaſes for lives or years, or any ſucceſſors and o- 
 _ | other eſtates of their ſpiritual or eccleſiaſtical living for any thers 2 or not. 
ut. 32H, time without ſtint or limitation. And at this day the Biſhops, 
- 4ELch.z0. and the reſt of the ſaid ſpiritual. perſons, except Parſons and 
ric -3- Vicars, may make leaſes of their ſpiritual livings for three 
1 2 , lives, or twenty-one years, and ſuch leaſes will be good both 5 1 
10. 20. againſt themſelves and their ſucceſſors. But ſuch perſons may 1 
not make leaſes or eſtates for any longer time than for three . F 
lives os twenty-one years, and if they do, albeit it be by fine 
or recovery, or it be confirmed by the Dean and Chapter, &c, 
yet it is void as againſt the ſucceſſor. Neither will the leaſes 
made by ſuch perſons for three lives or twenty-one years be 
good, unleſs they have certain conditions and properties re- | 
quired in them. Theſe things therefore are neceſſarily requir-a ' , 
ed to be obſerved in the making of ſuch leaſes: 1. That they ! „ 
have the effect of all the qualities or properties before men- 
tioned and required by the ſtatute of 32 H. 8. in the leaſe 
made by the tenant in tail, and be made after that pattern, 
viz. That they be by deed indented. 2. That they do begin from 
the time of the making of them. 3. and 4. That the old leaſe 
be ſurrendred, and there be not a concurrent leaſe (fave in caſe 
of a Biſhop). And therefore if any ſuch perſon make a leaſe 
for twenty-one years to one, and then make a leaſe for three 
lives to another; this ſecond leaſe is void. And yet if a Biſhop 
make a leaſe for twenty-one years to one man, and then, with 
in a year after make another leaſe to another for * twenty- P. 284. 
one years to begin from the making of it, this, ſo as it be con- 
| firmed by Dean and Chapter is reſolved to be a good leaſe. 
5. That they do not exceed three lives or twenty-one years, 
but they may be for a leſs time. 6. That they be of lands 
or tenements manurable or corporeal. 7. That they be made 
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(1) Leaſe made by baron of lands in right of his wife is not abſolutely void on baron's death, but widable * 
only by the entry of the feme.— See Jordan v. Wikes, Cro. Fac. 332.—Heb. 5. e 

(2) See more amply as to leaſes by huſband and wife by the common law or by ſtat. 32. H. 8. in Bac. 
Abr. Leaſes (C.) — Com. Dig. Baron and Feme (G. 3 )—1 mad 688,—Note 2 to 13th edit. Co. 1 — 


of 


and Vin. Abr. Baron and Feme (E. a. 1). 
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| caſe of a concurrent leaſe, and it he made by a Biſhop 


Vicar, make a leaſe, it is not 


out impeachment of waſte. 
upon them, Cc. where it is requilite. , 
made according to the exception of the ſtatute of 1 E/z. and 


and in this caſe there needs no confirmation at all (3); * 


9 5 . not warranted by the ſtatutes Koene iy ſtatutes by „ 


— 1 
1 


* . 
8 


* 5 12 55 chende, 


7 ® 


twe; ty years before. 8. That Bs” be reſerved upon them Jef 


eden and accuſtomed rent payable to the leſſor and his ſuce! 
ceſſors during the time (1). 9. That they be not made with-" 
10. That there be livery of ſeifin | 
11. If the leaſe . 66. 


13 E/iz. and not warranted by the ſtatute of 32 H. 8. as in the 
3 or any 

ſole corporation, it muſt be confitmed by the Deans and 
Chapters, or others, that have intereſt. And if a Parſon, or 
ood but during the Parſon'or 


Vicars reſidence according to the ſtatute of 13 Elz. chap. 20. 
12. 


Some of the leaſes that are made by the colledges and houſes 
of the univerſity, &c. muſt have Fs rent-corn reſerved upon Str. i fl. 


them. But Biſhops, Deans, Parſons, and ſuch like ſpiritual c. 5. 15. 
perſons cannot grant the next advowſons of churches, neither . 5. 0. 
can they grant rents out of their ſpiritual livings, but the ſame Dier 370. 


Charges will be void after their death. And i ear” ow on 


a Biſhop ſuffer theſe points 
an annuity to be recovered againſt him by a pretence of title of n Jaber 
preſcription, on a judgment after a verdict or confeſſion; or a Jones and 
Parſon in ſuch a caſe pray in aid of the patron, and fo ſuffer bu tar 


an annuity to be recovered; this will not bind the ſucceſſor. Gio: $6. 


And yet a Biſhop, or any ſuch ſpiritual perſon, may grant 
ancient offices of truſt, of neceſſity, or conveniency, as the 
offices of chancellor, regiſter, ſteward, bailiff, or the like, 
with the ancient fees incident thereunto, 1 2557 the life or lives of 
the grantees; and ſuch grants are good, albeit they be made 
by the Biſhops of the new erected biſhopricks, and that there 
be not in them the conditions and properties required in the 
leaſes before mentioned, ſo as they be confirmed by the Dean 
and Chapter. But they may not grant any new office, nor yet 
add any.new fee to the old offices. And therefore if a Biſhop 
grant an annuity pro confilio impenſo & impendendo where none 
was before; this will not bind the ſueceſſor. And yet if there 
be an old fee, and there is a new fee added to it; in this caſe 
it ſeems it is good for the old fee, albeit it be void for the 
new fee. Neither may they grant their offices otherwiſe than 
they have been granted. And therefore where the ancient 
grants of the office have been to one, it cannot be now grant- 
ed to two. And where the ancient grants have been to two 
jointly, they may not be now granted in remainder one aftef 
another. Neither may the grants of theſe offices be longer 
than for * the life or lives of the grantees, And in caſe where 
the grant is void, the confirmation of the Dean and Chapter 8 
| Co. ſuper 


will not make it good (3). ns 
But here note, that albeit in all theſe caſes of leaſes and 3 59 75 


— 
af : 


Py | - 


* 


(1) Leaſe by Wa and more than the Us rent rn held good by Neth C. . J. — and Athyns. 
but the caſe was argued when Vaughan was C. J. age” de and Ellis were of a different N See the 


caſe of Threadneedle v. Lynham, 2 Mod. 57. 
2) By the ſtat. 22 Car. 2. c. II. F. 75.—Intitled “ an addigiopal act for rebuilding the city of London, 


Ke og ang and Vicars in London were impowered to leaſe their glebe for forty years with the conſent of the 


patron . fully as to leaſes by Parſons and Vicars, in Bac. Abr. Leaſes (F). 
( 3) As to the grant of offices, ſee before in page 238. and the books referred. to in note 2. thereto, i 


10 
* * 


2 


the 


1 


G 


x Stat, I 3 Ek 


cap. 20. 


co. ſuper 
Lit. 55. 56, 
270- 


14 H. 8. 12. 


14: TT. Of © + 1.3: * 9 6 
the leaſes ſhall be void ; yet this is to be TO Pre as again} 


the ſucceſſors, and not againſt the leffors themſelves ; fl the : 


leaſes are good ſo long as the leffors Hve, or at leaſt fo long as 
they continue in the W And therefore if ſuch. a leaſe be 
made by a Dean and Chapter, or other corporation aggregate ; 3 
it is good as againſt the Dean'or other 5 of el 10 f. oration, 
ſo long as he doth continue in his place (1). if a Biſho 
make any 1 or other grant, not warranted 95 te ſtatute 0 


1 Eliz. or a Dean and Chapter, Maſter and Fellows of a Col- 


lege, or the like, make leafes not warranted by the' ſtatute of 
13 Elia. cap. 10. theſe leaſes are good againſt themfclves, albeit 
hey are 14 gainſt their ſucceſfors. So as if a private Act of 
Paament doth entail land upon a man, and a point him what 
eſtates he ſhall make, and that if he make any other elatet 
they ſhall be void; in this aſs. they ſhall not be void 24 to | the 
tenant in tail himſelf that doth make them. . 


Leaſes of benefices with cure are no rims good than, the 


Farſon is reſident. : 

Leaſes made by Colleges muſt 1108 reſerved u} don the em the 
third part of the rent in corn. See the ſtatute c of 18 Elis. .ca 
20. „ eee 7 on 
If one make a leaſe to noche, goring the w mn Fr et. 


him that letteth, or him that 127 or both (fpr 40 iti e 
is every leafe at will;) this 3 a good tea at will | 
So if one make a feöffßnent in fee, gy "Teaſe or tie, Ce. af 
doth not make livery of feifin and fo erfe& the eſt Fes i the 
feoffee or leſſee hath only an eſtate at e But if a | Data 3nd 


ſale be made of land, and e Tame” is void; oA cofp gin gp 


2. 


be 8. What ſhall be 
; & ſaid a good leaſe at 


will: or not. 


grant land, and the e is en 80 this” there is no leaſe w—_— 


will made. (0 4 ſtrom 20 od 4 boy 10 biov 6124 (1) 
Co. ſuper Leaſes for lives, or years, are of 7 Tt repay nk be good 9. Where a leaſe 


Lit. 45. 
3. 59. 65, 
7. 8. 


in law, ſome be voidable by entry, and ſome void without entry. 
And of ſuch as be good in law, ſome be good at the common 


for life or years 
ſhall be void %% 
facto by tlie death of 


law, as leaſes made by tenant in fee-fimple notwithſtanding te leſſor or by o- 


they be for longer time than three lives or twenty-one years; 
ſome by Act of Parliament, as leaſes made by tenant in tail; 
leaſes made by a Biſhop ſeiſed in fee in the right of his church, 
alone, without the Chapter: leaſes made by a man ſeiſed in 
 fee-limple or fee-tail of land in the right of his wife, together 


with his wife, for twenty-one years, or three lives according to 


the ſtatutes. And of ſuch leaſes as be void alſo, ſome are void 

at the common law ; and that ſometimes in preſents, as in the 
caſes before of leaſes for years that have no certainty in them, 
or leaſes for lives made without ery of ſeiſin, and the like. 


* 


= Wy 


ther means : or not, 
but voidable by en- 
try, c. and how. 


CR, TEE ED "TIE. YL 


* PF 284. 


— 


0 1) See the caſe of 4 v. Gregory, Cre. Car. 502. and the obſervation thereon in note 4 to 1 3th edit. 
Co. Lit. 45. a. 


(2) See the obſervations made on the reſtrictive ſtatutes of 1 EI. c. 19. 13 Eliz. c. 10. 14 Elia. c. 11 and 


14. 18 Elia. c. 11. and 43 Eliz. c. 29. in 2 Bl. Com. 32 1.—and further as to the doctrine of leaſes for lives 
or years by eccleſiaſtical * in Vin. Ar. Eſtate (R. a. 6.) Confirmation (E.) — Bac. Abr. Leaſes (E.) 
TH Eft — G. 5 


1 If lan 


22 to A. for a year, and ſo from year to year as long as both parties ſhall agree ; this 


is a leaſe for __ years certain; and if the leſſee hold on after two years, he is not leſſee at will (as the old 
opinion was) but for a year certain, for his holding on is an agreement to the original contract: but if the ori- 
ginal contract were only for a year, or if it were at 8 J. per annum rent without mentioning any time cer- 
rain, it would be a tenancy at will after the expiration of the year, unleſs there were ſome evidence by a 
regular payment of rent annually or half yearly, that the intent of the parties was that he ſhould be tenant 
for a year. Buller's Tntr. to law of niff prius. 2 edit. 84. 

(4.) See further as to the doctrine of eſtates at ws 2 Bl. Com, %% n. Air. Eſtate (8. b. ) to (C. c. 8.) 
Com. Dig. Eſtates (H). ; 
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And 80 are . in 9 Kine, as if a tenant. in tail PREY a leaſs 
for years warranted, or not warranted, by the ſtatute, and after 
die without iſſue; this leaſe is void as to 725 in reverſion or 
remainder: Cefſante flatu primitioo. 7 erivatiuus. So if 4 
Prebend, Parſon, or Vicar make. a leaſe for years not warranted by 
the ſtatutes ; this is void by the death of the leſſor, and the ſuc⸗ 
ceſſor need not make any entry or claim to avoid it 15 80 
if a tenant for life make a leaſe for years, and after die; 2 tho 
Acceptance. caſe the leaſe for years is void. And therefore in all theſe, 55 
. ſuch like caſes, no acceptance of rent after will affirm ſuch le: 
But otherwiſe it is in caſes of leaſes for years made. by Biſh _— 
albeit they be confirmed by Dean and Chapter; and. of . 1 
made by Deans and Chapters, or tenants in tail; as to their 
ſucceſſors and iſſues, when the leaſes are not warranted by the 
ſtatutes: and otherwiſe it is alſo, in the caſe of leaſes for life 
made by theſe or any of the former leſſors; for in all caſes o 
leaſe for life it muſt be avoided by entry, Gc. and therefore 
ſuch leaſes are not void but voidable, vi. the leaſes of Biſho 
and Deans after their death by their ſucceſſors, and that by = 
ſtatute law; and the leaſes of tenants in tail by their iſſues: after 
Acceptance. their death, and that by the common law. And in theſe, and 
ſuch like caſes, the acceptance of the rent by the ifſue or ener 
will make good the leaſe, at leaſt for their tine. 

If a leaſe be made for years on condition that upon 1 A Co. 3+ © 
contingent it ſhall be void; in this caſe, as ſoon as the thing doth 
happen, the leaſe is void 1h facto without any re-entry, Ge. 
But if a leaſe for life be made on ſuch a condition; in this 
l he leſſor muſt ür Se. before the leaſe 15 be void. 
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0 @ Peofment,. Gift, Grant and La. 
XKFeoffment, gift, grant, or leaſe in writing, may become void . Where abd by = 
4 by raſure, interlining, and the like, as hath been ſhewed what 8 ct 2 | _—_ 

before in deed, ſupre (1). And a feoffment, gift, grant, or leaſe, 3 OE hits 
Co. 3. 26. and the eſtate thereby made, may become void by | forfeiture, thereby made, be- 
Dr of. « . a breach of a condition, or. by: a limitation. For ins 8907 © 18 
be. . Which ſee condition (2) and uſes. Alſo they may become void mauer 2» 5% 
44-145 Fits. by diſagreement or refuſal: and this may be either by the diſ- 44, ao or 70 
Bro, Dome agreement of the party himſelf to whom it is made, or by the un. 
*9- 30. 89. diſagreement of another: of the party himſelf; for no eſtate 

can be made to a man of any thing in fee ſimple, for * life, P. 285: 
or otherwiſe, againſt his will: and therefore, by his diſagree- 

ment or refuſal of it, the eſtate itſelf, and the deed 1 £5, 9 it 

is conveyed, may become void: by the diſagreement of ano- 

ther; as the huſband, in caſe of a feoffment &c. made to his 

wife, may by diſagreement avoid it. And for the firſt of theſe 

the law is thus, that all ſuch acts as give eſtates directly or 
by way of uſe are good at firſt ; and the thing granted, when the 

deed of grant is delivered to his uſe, ſhall veſt in the grantee, 

before he hath notice of the grant, or agree to accept of the 

thing granted; ſo that if lands be limited to a man by way of 

uſe, or granted immediately by feoffment, gift, grant, or leaſe, 

or goods or chattles be given or granted to a man; in theſe 
caſes, the things granted ſhall be ſaid to be in the grantee; and 

the grant good, before notioe and agreement, until diſagreement. 

And before agreement the grantee may waive it, and ſo avoid | 

the eſtate, and the deed alſo whereby the eſtate. is made. And N 

if it be but a leaſe for years that is made; he may waive: and 

avoid that by word of mouth in the country, as well as a gift 
of goods, or an obligation delivered to his uſe. But if it be 

an eſtate of freehold that is made by feoffment &c. it ſeems 
he cannot waive and avoid that but in a Court of Record. 
co. ue: When the cauſe of a grant faileth and the thing granted is 
Pow. 134. executory, the grant is become void, As if one grant an an- 
1$E 44 nuity for an acre of land, for tithes, or for counſel; in this 
9E.4.20, Caſe pro is conditional, and therefore if the land be evicted by 

an elder title, or the grantee diſturbed in the tithes, or he re- 
fuſe to give counſel, the annuity is determined. But if a feoff- 
ment, or leaſe for life, or years, be made of an acre of land 
pro una acra &c. as in the caſe before; albeit the acre be evict- 
ed, &c. yet the grant in this caſe of the acre of land is good. 
And if one grant an annuity for counſel ; if the grantee will not 
give counſel, the grant is not of force. So if one grant to 
make new pales in a place for the-old pales; if in this caſe.he 
cannot have the old pales, it ſeems the grant ſhall not bind him 
to make new pales.. So if one grant a rent for a way; ſtop 
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(1) See before in page 66. ee VVV , | 
(2) See before in page 15h, | Bat a Pao ny nl RY 
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P. 286. 


. ſhall happen during tlie leafe, or grant a rent out of the ma- 
nor, and then ſurrender the manor ſo that his eſtate is gone; 
In this caſe notwithſtanding, - the grant of the next avoidance, 


| rendred ſhould have had continuance. . 
fore livery ſued, and after an intruſion is found againſt him; 5 


a leaſe warranted by the ſtatute, and after eig, without iffue ; 


| benefice by the grantor, and the grantor die, and the heir or 


term; in this caſe, the grant is good to B. and he ſhall have 


grant, So if A. be leſſee for years, and he grant a rent-charge 


hundred coards of wood out of the ſame wood, to be taken by 


aſſign where the wood ſhall be taken, yet the dee 
loſe its effect, but J. S. may take it without aſſignment. 


this caſe, the leaſe for years is good ſtill notwithſtanding : but 


and after A. had performed the condition; in dis caſe, albeit 


of a F'EOPF Mr EN T; . c 


11 one that hath A leaſe for life or years, of the nianor to Co. . 444. 
which an advowſon is appendant, grant the next avoidance that 


and of the rent, doth continue good; and the grantee ſhall en- 
joy it according to the grant, as long as the eſtate that is ſur- 


If the heir of the King's tenant enter and Wake 4 lea! 


by this it feems the leaſe is avoided. So if tenant in tail make 


by this the leaſe is determined (1). 
If a tenant in tail make a feoffment to his heir within age, 8. rer 
and he, after he is of- full age, make a leaſe for years Ine ee 
land, and after the tenant in tail dieth, and the. heir 1s temit- 5 
ted; the leaſe in this caſe is not avoided. On 

If an annuity be granted to one until he be Werd 0 1 ay 225 
executor of the grantor tender a benefice; it ſeems this will 
not determine the grant. 

If A. be lefſee for years of an advowſon, and gtanr the next 7 145, 
avoidance to B. if it ſhall happen to become void daring the 
term, and A. doth ſurrender fe term to C. who hath the in- 
heritance, and the church become void before the end of the 


the next avoidance, for a man cannot derogate from his own 


to a ſtranger, and after ſurrender his term to the leſſor ; in this 
caſe, albeit the term be extinct, yet the rent doth continue,” 
and the ſtranger ſhall have it during the term. 80 if A. have 
a rent- charge out of the land of B. and acknowledge a ſtatute 
to C. and then releaſe the rent to B. in this caſe, albeit the 
rent be gone as to A. and B. yet it is in efe as to the conuſee, 
and he may extend it. 

If a man be ſeiſed of a great wood, and grant to J. S. fix c. 5-44 


the aſſignment of A. in this caſe, if A. will not 7 requeſt 
will not 


If A. be leſſee for life on condition to have fee, and he Co. 7: 
make a leaſe to B. for years and after he perform the condi- 
tion, and ſo his eſtate for life is turned into a fee ſimple ; in 


otherwiſe it is in caſe of the King. 

If A. tenant in tail enfeoff B. on condition to the uſe of A. o 1. 147. 
in fee, and A. had granted a rent- charge or acknowledged * 25 7.24 
ſtatute, which by the ſtatute of 1 R. 3. 3. Cap. 5. was extended, 


the eſtate had been changed, yet the intereſt of the, grantee | or 
conuſee had continued. 

If A. be tenant for life, the remainder to B. in "IH the re- 3 
mainder to A. in fee, and A. doth grant a rent- charge r 
knowledge a ſtatute and die; in this caſe and hereby, the 7x. den 


— 


— —— 


1 


— 


(1) See „ before in page 278. 
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t is not PR WO 1 ; bir if 5. ths -withour ie, ths 
heir of A. ſhall be charged. n V 


5 purifep.r. If a corody be granted for = W Jo be dont, the onion 
| of the ſervice doth determine the o 3 UEDICN 2 Ts 
208.4 % If one grant lands with his daughter li ena Battle 3 

"——"— goods with his daughter in marriage, and after the marriage is 
diſſolved, and * they are guns oe in this caſe the grant 15 „ P. 47 
no become of no force: Gefſante cauſe ceſſat eſfecrtusſ . 
EY crat If one man grant to another an office of charge only; 8 * en a man 
N : which there is no benefit or fee incident; in this ode; he oz dee * nor: 
may avoid and determine his own grant at His 8 ind when.” 
ö out any cauſe given. But if there be any fes or profft ineident 5 
to the office, then he may not avoid the grant of it} or put out 
the officer, without ſome cauſe of forfeitüre: and if he do the wt 
grantee may have an affiſe. > And yet in this caſe alſo ht 7 $45; 
put him out of the office, albeit wa Way not ee him of he ee BIO ese 
5 ies or profit incident thereunto EK ow 
Bro Grant, If one grant a ward to aothe? 10 all or for his kerle ? ein vs 5 arv 
it ſeems he may not after wards avoid this grant. But if one 
| grant him to another for inſtruction or edueation; ef f 
Br, Grant If ont make a leaſe for Foars of his land rendring rent, 450 
* grant the rent to I. S. and che termot attorn, and after 
the leſſor accept of a ſurrender of the eſtate of the terror; yet 
this doth not LIT the grant of the 2 bat the fame” alk 5 


a continue ſtill. VṼ 91.4 He 3 5 # ek vi 73'S 
tice. If a diſſeiſor 1 «'rext;-! eviachon; or adds profit! ap. 


wy P out of the land, and after the diſſeiſee doth chtet and 
_ infeoff him of the land; in this caſe, the rent is avoided; and . | 
the common is gone. But if the diſſeiſes releaſe to the dif- „ 
ſeiſor; in this cafe, he ſhall not avoid His wn grant. | 
An infant, and other diſabled*perfons; may impeach and avid 
| their own grants in divers caſes, Which ſes before in grant (in | 
"A deed of feoffment Je. n ſome daſes is holpei, And 4 3. Where and by 
fault therein gutted; by the making of Rtery of fein. For what meats a feoff- 
which ſee feof ment Hoc ue. But an atterhment will Mt bel e e gn oe 
the grant of a reverſion, Co. for it is 4 maxim in 16, that thereby made, be- 
attornment cannot make d void grant good. 1045 515 bus 2595 ing void or voidable 


ener. If a tenant in tail make" 4 Weaſs for 'lifc,.66/yeats}! oF lad; itt he rf, may be. 


caſe, 
oy 375 abd: this leaſe is voidable; and after the tenant in tail 68h fuf- ter ex po facto: 
fer à common recovery of the land, to whemiocyer" it 50; ) or not. 
this the leaſe is affirmed and · made god during the tertti; as Weir 
ainſt the iſſues and heirs by the entail, #6? againſt Hi 'Inre 
* or remainder : and ſo it ib of à charge of a rent upon 
beer cor An@ if tenant in tail make c leaſe of the land or 
large it, and after levy a fine of the fand ts 4 ſtranger, By! 
this the: leaſe or charge is become good Against the iffue ift tall 
alſo (2) ut 8 you! rroves amt £ ti and om off aisgs | 
So teldin If a as tall make a leaſs for forty years rendriug „ 
nel. and die, anch his iſſüe doth: eaſe" to andther' by Tnlentive® for.” 
e * rent t begin alter the 05 
3 . IN XL s 7 * Ly 5 102 1 
-videbiovw ei nel 10 28 IVY ET eo RE 57970 WI 


(1) ) See Pfons in in pages 2 2. d tha pas 2; ; 

(2) See eh the 8 97 3 emiſẽ of ae V. 2 in: 1 Wa * 50 I. p. 3358 Px Iy 
the court reſolved, that if tenant in por: Heber a leaſe or. e e HY years, or the land with any 
other! incumbrances, and afterwards ſuffers a common recovery. all Tet in all the of e 

reaſon isi that vhatever act binds the teflant in dul umſeff, ſhall 1 he recovbrbrs, Bl the petſön 4 
to whoſe uſe the recovery is ſuffered ; for he h» recovefeth eaundt wy. that h/ i$athft' Hm He 


hag but an eſtate i in tail. | . 7 
4D | forfeiture, 
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n or 3 of the firſt. leaſe it is Hand: chig a. 
affirm the firſt leaſe. Sed guære. 
Acceptance of rent reſerved on a leafs 15 Res or 1 bie 
is voidable only and not void, may make the leaſe good (1). 
* P, 288. A feoffment, gift, Ge, that is made by dureſs or menace, de- 
and therefore voidable, may by another deed of ee af. 
terwards made between the ſame parties, become good. a, 
Alſo grants, leaſes, and the eſtates thereby made that are . wy 
| good, may be made good and perfected by. 3 eiter iy 
mation. For which ſee releaſe 5 confirmation... 111 
4. Where and © A feoffment may be good againſt ſome | ons, and. v 
n 3 gift, againſt others, but cannot ceaſe and. revive; and be good Prod Fog 
be good for one Void at ſeveral times; as a leaſe for years, or a grant of rent, 
time, and void for fp, may in many caſes; for a grant may be ſuſpended, and a 0 
| „ leaſe for (uv may ceaſe and revive again: as if tenant in tail 
bot void againſt an- Make à leaſe for years, rendring twenty ſhilliogs., rent, oh 
other ; and good in after taketh a wife and dieth without iflue, and he in reverſion 
Th: ie 4 void 1 or. remainder endoweth his wife (as he may;) in this caſe, tje 
EE leaſe, as againſt the woman, is revived, albeit it be void as to 
him in reverſion or remainder. 80 if tenant in tail make a 
leaſe for years and die without iſſue, his: wife enceint with a 
ſon, and he in reverſion. enter, and after the ſon (being heir to. 
the entail) is. born; in this caſe, the leaſe which was before 
avoided. by him in reyerſion, if it be ſuch a leaſe as is warrant- 
ed by the ſtatute, is good againſt the iſſue in tail, and there 
fore is revived again. So if the King make a gift in tail to .. 
to hold by Knights ſervice, and V. doth make a leaſe to AJ. 
for thirty years reſerving rent, and then V. dieth, his ſon and 
heir of full age; in this caſe, as to the King, this leaſe i is void, A. 
but after livery: ſued out, the leſſee may enter again; and if the 5 8 
iſſue accept the rent, the leaſe is affirmed. So if tenant in tail 
make a leaſe not warranted by the ſtatute and die, and his 
heir is in ward; in this caſe, the guardian in the behalf of 
the heir may avoid the leaſe during the wardſhip; but after- 
wards the heir may affirm it again, if he accepts of the rent. 
So if tenant in fee · ſimple take a wife, and then make a leaſe 
for years and dieth, and the wife is endowed, the ſhall avoid the 
leaſe. for her eſtate, but after her death the leaſe will be in 
force again. But if the patron grant the next avoidance, and 
after the Parſon, Patron and Ordinary, before the ſtatutes, had 
made a leaſe of the glebe for years, and after the Parſon had 
died, and the grantee of the next avoidance had preſented a. 
Clerk to the church, who had been admitted, inſtituted, and 
inducted, and had died within the term, and the Patron had 
preſented a new Clerk to the church, who had been admitted, 
inſtituted, and inducted ; in this * the leaſe had not revived 
again. No more than if a feme covert levy a fine alone, and 
the huſband doth. enter and avoid the fine, the eſtate ſhall re- 
viye againſt the wife after his death; for it is avoided as to her 
alſo as well as to the huſband by: his entry. dee more in Deed | 
ſupra cap. 4. numb. 7. 
= Where a feoffment, gift, grant or leaſe is voidable, in ſome. 3 
5 p. 280. * caſes A: may be avoided by = N himſelf | of made it, 
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(i) See accordingly St v. Garth, Gre, Fac. 173. Pennants caſe, 3 Ge. 65 ade farther as to o affirmancs. 
by acceptance of rent in from. Dig. Condition (P.) Nelf. Abr. Tit. Acceptance (A z 3. 94 
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a FROFF MENT; Vc 


Co. oper and” not by othace, albeit they. be privies, as irs, executor, or 5- Who may avoid 
a feoffment, gift, . 


Co. 751. adminiſtrators; and in ſome caſes it is voidable by ONE ETC: io han” 
Dien 337- , , 
not by the party himſelf; and in ſome cafes it is voidable by is voidable: or not: 


| Chap. 15. 


the party himſelf and by others. And in ſome caſes it is void- ad how. | 


able only at ſome times; and in ſome caſes it is voidable at 
all times : as for examples, an infant, if he grant by fine, muſt luft. | ; 
avoid it _— his minority if he ive to be of full age, other- 
wiſe he himſelf or any other ſhall never avoid it (1). But if ge 
grant by deed, this oh be avoided at any time by himſelf, his a 
heirs, executors, or adminiſtrators, or his guardian in his right, 
as the caſe is. But a lord by eſcheat cannot avoid a voidable 
eſtate made by his tenant being an infant. | And if a woman women covert, 
covert do any ſuch' act by deed; it may be avoided by her 

Hhhuſpband during the coverture, or herſelf after the coverture,' or 

Co. „:. her heirs, Sc. that are privies after her death. And if a man NM Jane menerie. 

nos ſane memoriæ do any ſuch act, it may not be avoided by 
himſelf that is the party denying it, but it may be avoided by 
his heirs, &c. that are privies. And if tenant in tail make a Tenant in tail. 
voidable leaſe not warranted: by the ſtatute, he may not avoid it 
himſelf, but his iſſue may. And if he be ward by reaſon of a 
tenure in capite or knight ſervice, the guardian of the iſſue, 
during his time, may avoid it. And if a corporation ſpiritual, une, 
ſole: or aggregate, make leaſes not warranted by the ſtatutes, 'T 
they may not avoid it themſelves, but their ſucceſſors after their 
death, tranſlation, or other remotion, may avoid it; or if a Bi- 
ſhop make ſuch a voidable leaſe, the King, when the 159 1 5 a 
rick doth come into his hands, may avoid it. . 

And now we paſs to another ſort of aſſurances, chat are for ſome . 

ſpecial urpoſes, and in ſome ſpecial caſes aby; ; are we 
my al fk Don's wih an DNS ue 1 1 125 - 


5 j * ; 4 1 
- * 3 . / 
4 1 . : ; n 5 ** n $f. 
#5 F 3 ; A . 2 2 1 8 2 + FR? FOI? 6 - 
'S 2 1 * 7 ren * 7 & r 3 7 4 4 
nay 8 r 7 
N 5 "RY #4. 4 4 1 þ g . * 
p # * "ow " . Y M 


DS DEI ERIE ore REITs Rt N SY AE th, as — — X P.. 
FFC nn ER” 7 1 3 r* =4 3 —_—— —— 
* COTS 2 K Ms 20-4 „ 2 A — n „ 1. SES - 
a7 0 7s * 2 — 4 E — r 2 — E * - hw oh — = - w 6 
8 . Ax 5 56 n — pn rr — 2 2 TOE 
_ — 1 y I * A 8 * 1 r * a "4 
8 EI 2 25 e 8 4 - 4 * 6 
oo wy 8 - 4 


- A 12 
* * 88 N 
* — — — 48S. 
es Prat 
b — 
1 


—— das oa el 
—— — 
8 fs 


122 0 


Sn 2 3 ” 22 A CLOS dies ot L 2 x 
ins 1 We. 2 wins TG 3, k SEED 7 : 7 IR ol” r 5 3 * — r 
8 . - PETE * 8 = „ 2 n 6 — 4 2. a I I ITO 
8 ppg HS - c Ie nn © gs ee ter 5 ˙ I OTE" 2 3 XT 

— ep ord ee — IE >y, * 5 —— r e 5 7 2 1 go” —— 4. A 24% Pura 4K $4) 32S 3 * of hn yn 8 n —— — — Y 

« 1 ＋ * =? of . . 1 an; af — — — wopems — A — . — 3 . S. oral 
r - , __—_ 8 — 8 - * a — 3 l 6 ES 2294 84 = . C 5 
— r D Pats > 30 ; : 2 —— by 8 2 2 3 : rr . 

. + - * — 222 ———— * ene . . * 2 — ws 
- 3 > 0 . — wr oy Ss A 


2 2 3 1 = 


o 
— 


L 


10 be bir inthe pur on nts, Þ 7 and yo x hrs, 


„ n 
5 5 2 r 2 
A ow Aft. _—_—_ 


. 
S 


SP = Leon hab = 4, 
„ ou * 
. = 


J — 
— 1 3 * —- 


TBA; By 11 — 
6 


A 
— 
* — ni —— Mn .aap. + 
— EY” 
_ SES r 


#1 OE ey. r 
A 1 1 ry $ 1 -SÞ 1 L — 4 8 89 75 
as 1 1 N 


} # 4 aw * N 2 
1 pe BI . D 4 * * $77 * 


—— $7 moon ne Fg _ p 
N 8 ESTES 1 
K ** 


« Mi. Fs. x * a th K 1 tit. * 1 1 1 
— N N c 0 * * p , 
; * c : s Y BY > . 14s 
* "2 


e 1 4 
4 


* 
* 
ham 
* 
_ 
"iz # r Fey 3 


Ay 2 1 25 
4 ——_—_ 2 
— þ oa Rc — = 
Os OS ry; 7} 
P hb 2 — - 
| p 


8 

7 
5 
i 
| 


, os s 
* . 7 ” = 
1 * p 
_ * r 6— — r * — — wum | | 
g . 1 — , 1 . ” — * — — —— — — econ - — — 1 n ONES FIG N „ 4 . * 
a ee EA 2 N . = — > 2 — * N ISLES 1 by Ta 5 2 _ Sa een toes eos oat eyes — irs ear wy mac E _ RIES - * . 1 
. - 8 — IE i ee s Py PIE) — en IO nt* — $5 AIR AG” 1 2 —5 . > 1 * — — — — 89867 . A222 A _— 8 V q _ g 4 5 — 
2 5 6 "War S - Is 5+. — Vs 7 e a , » Sr ny 5 — — 3 ů— — — — - > 2 — 2 " 2 * 0 * * Lt 8 2 
n eee ee . —— — . _ ro — 5 2 == 2 N 8 r F 7 — — — . cy CAS 2 * = 222 = 2 = — — — — — — - — — — plane Gi . * — — * — 4 4 a * N 
2 445 Don 1 ** = — * fe - — 1 * 1 * "74 ** Ks. HT Fonts 8 . 2 e a "I 5 — — = TY - —— \ — I r £ "OE 2 z _ 2 5 * — 2 I — — — 5 — — Suits. 1 — 1 * 
FFT A MS nc OS ny _— : a 4 * — N T . er 0 FS I ES. EA ve rn ens $1.0 8 . 7 — — „ = DES Pn, 9. 3 Y : ME ae ET ae ee Oe NO nh nt - 7 - - A IO ES Res — 
By S p_ 2 3 AE. 8 - w P: Q — — - . 4 = g R DEAR RT TOS e 8 —— d x I Jo 2 1 ae w * 2 * — 
Mages —— 20-4807 & ID 3 * i my ur On. oh ES 74g 5 x "oa n e " F 3 N a. ED — N — - — — — r P ————— te ve Lee Sp — — — — —— eter - - * y - 
L r n 4 8 LOOP. © 2 A 2 1 . - — * P woke at on CS Se e n a O_o « 8 Ss . | N 3 r _ \ — ale end 4 
— 5 2 g r wk . l 5 A te : p 2 >} = M4 ———— — — 
G - — 2 <li 5 L a A 5 B o * —— * 23 * p on Mel; oh 
ESE - + r — rr 


aun 


" 1 * a 5 * 
. * 2 7 ts "_—_ ; 
x NN 8 8 2 _ — are 

——— — — — AGRI <n Gn Bret n 

— 1 4 — - ya 

8 woe way by — — » 3 * P 3 

1 "3p F 
5 Rn py Tum fs x 


fi 21 


© 


A 9 21 IHE CEO IIA AED eb ee 


. 
2 ——— — — 
« — Er — a 


— — WT RS ——— on 


— — . u-̃ parent 
P 022" " 


D gonads eh. + — — —— — ory 
FF — w — ha mn nad — 


— _ EEG 


— 


N 
—— 


. — — ” 
e A I IE ore I en ns AP 
— gnot re ts Wee Py Ds oat Poe — theatre 
— * e CIS þ 


F v — » ——x 


— r nes nm ene 
* r 


- _ 


— — 


ads FA 4 2 
* 


Ws The effe 


+ % 
% 


; * 
- ; / * 7 ; 4 * . 
s £ - } 
4 3 OY ? 1 

. Th 8 ; FN Sy : dy 1 . 445 

ter . 7 * £ Ret ? £ * \ : h 8 
"9s 5 ? 3 * 3 4 : Fo | \ F+ to x 

1 1 n f +. 1 f 1 8 . ry 

" , 1 : THT f * 8 : 

3 * r . i 


| 4 - 7 4 - 
- R 
; 0 i &F x 
g 2 1 4 ö x : 
ES Ro PR 1 9 * 2 F 
p ! PR. wy | 
3 SAW : 1 
, | ws 3 4 * * 
ry £ ; p 1 
. » q 
A 3-3 


85 . nar e . . 0 *% 34% if - WHY ALAS EE » e, CI ITE: 
kioYs vim 07 5 3. «E408 9005. CIO... 00 TL DET 8 ies neee 2 
, * * ; 7 4 ** | 5 1 ü ifs a k a f P Ws | 5 , . 4 38 33 * 10 n « * as £ : 4 , 4,9 * { 8 8 8 b : 
74 10 Fei V 8 74 1 . 8 EE „„ «— RO OE ney TAPE, . 1 P * 4 FFF * 
3 n 4 IA CA WES. F CEE SS 2 £4 7 ab B- * 73 WAALS 8 1 4 5 i ©: 9 „ «ͤ; SS a 40 
ge (4, , 13 4 23 2 {+ 1 #1 # . 4; v5 10 7 So e - $4 n ot 4 . 7 i » 94 : CAL ; 15 
3 £ a } * 4 A , : SI, A 55 3 7 of 5 \ } ; pd £ \ ; _ : . : 5 4 ; 3 « : ? f * 2 4 a FO Weg | 2 17 N 45 * 8 
2 5 5 N + . 3 $ ö ; * . 4 N g 8 8 2 wy „ FOR * 17 4 Fo wu 7-8" . F 
; 1 ; . ei — aut FO TS HY *& * |; "1 . 1 it? % ; by * 1 5 : 3 74 \s 7 4 1 1 13 F 2 1 3 $A 1 11 
CHO dnnn F 5 4 | % 2 So 79 „ 
* 5 | 1 * | ' 05 5 * 0 4 J + 7 0 27 ö 0 . 9 v4 2 i, Sox : N . a % Y + * dj * * * 4 N * I 5 * 8 N 1 4 f 8 5 4 {3 "2 2 8 1 > x bs 5 ka 7 * WM L q 
N $ . 214 e q $4574 iſ $$. Ray ted . 5 r ** 4%. 4 : 3 8 4 1 1 > 1 2 | 3 ; 
85 Me,, 1 ß oo nbeabons ne 


4 4 
. g — * 50 * : : 8 
. 2 b, 613 * "268 

© 


0 | LD, ; f x * * & 3 
1 R : 1 93 : 5 2 4 * 0 * 7 N 4 7 2 ry 1 # 128988 & . 
T s * 4 1 "Rs 2 * + fy i 19 3 wad ae Wn 4 4 * * 1 3 * n *Y . » © 4 Fa 8 <2 7 1 * * : 4 y ; ; * - a 2 
Le LF ry bv „CCC en S756 TTC Ih Y $404 rn 
n BY A. e e . ‚ A * 
: N 2 2 13 ; 
„ 
* 


a 5 * * 
; | | q 22 9 5 N ; „ ' bY 5 
* * . \ b * 0 * | { FR 
* 33 „ : at: F NC Ag. | 
TY ? Þ I 5 11 * 4 2 1 #3 » # +2 T [ N ! 45 
. 21 8 7 y ” OO 6 1 


5 : a N A W 1 * * 
* 2 F * * * 5 , "$5 O 7 * * 8 7 A I 3 by # PE 8 £ 2 a P ſs; 2 8 7) 5 5 L 5 1 \ 
«- +" * . 5 4 0 £44» 3 af 5 j 77 6 N LE: KEY 3 1 9 * 5 
'® 4 ; ; z F d 5 * * * : 9 8 * 7 1 *. I 1 . oF. 4 * R # * */ 4 * 4 * * 
1 * 4 a hs & 9, 7 Se. 8 « wot *. 1 * L 4 
* 1 
1: IVA 


L 
* 


ange is the mutual grant of equal intereſt 
- cid excharige for Heber.” r it {PHO a mat. hn 5 


ſeiſed or poſſeffed of land in 'fee-fitmple;'fee-tail, fer life, of years; Fines ley 


1. Exchange or eſo | 
change. Z2uid, 


* P. 200 Which is a word ſo*appropriated'to this thin as the word frank 


that ie doth" give the beg. 1 
* = op 
E kl : change in 
be of lands or tanentents of any eftate of inkeritance ot frees yam: 
hold, whether it be by wot or deed; it hath'a condition ati toro. 
awafranty in law incident and annexed toit, ns W thing made 
—:.!.. tice piled a ety" ghapt 8. 
Condition. | exchange ; a condition, to give a re-entry up Alothe 14 1 8 
Diven in exchange, if he be put out of all or part of the land -- _ 
Warrant. taken in exchange; and a warranty, 3 SHAMS him to. vouchy! ..- |; 
and to recover over in value ſo much of his own land again 
given in exchange, as ſhall be recovered from him of the land. 
taken in'exchange, if he be ſued for it: ſo that upon every 
exchange, either party, if he be put out of or loſe by action 
the land he taketh in exchange, hath a double remedy againſt 
the other; and yet this remedy doth go only in the privity, and 
Aſſignee, ſhall not go to an aſſignee (4). As if A. exchange land with 
| B. and B. be put out of all or part of the land upon a title 
__ ._._.. Paramount by a recovery in a real action or-otherwiſe,- in this 
caſe, B. may either enter upon his own land again which he 
gave in exchange, or elſe if it be in an action brought, he may 


+ FAIL. 


fruit of its 


+ 


n 


3 . IF: he. l 


(1) This appears from the numerous precedents, inſerted in Madox's Form. Angl. under the title exchange, 
from page 154 to 173. but though exchanges are not now ſo frequent, yet precedents of them are properly in- 
ſerted in the latter authors in the branch of conveyancing, —ſee 1 Horſman 362. 3 Mood 243. 

(2) Before the ſtatute 29 Car. 2. c. 3. for preventing frauds and perjuries.—but now by force of that ſtat. 
a writing is made neceſſary if the exchange is of freeholds, or of terms for years, exceeding three years. 

(3) See accordingly 2 Bl. Com. 323.1 Wood 7 36.—3 Will. Rep. 49v.—Five things are neceſſary to the 
rw > nga Af 5 That the 2/ates given be equal. Secondly, That this word (excambium eæ- 
change ed,” whr o Mdividually requiſite as it cannot be ſupplied by any other word, or deſcribed by 
any circumlocution. Thirdly, That there be an execution by entry or claim in the. life of the parties. 
Fourthly, That if it be of things that lie in grant, it muſt be by deed. Fifthly, If the lands be in ſeveral coun- 
ties, there ought to be a deed indented, or if the thing lies in grant, albeit they be in, one county, Co. Lit. 51. b. 
Vin. Abr. Eſchange (A. 2). by ho 

(4) Exchange importeth in the law a condition of re-entry, and a warranty voucher, and recompence of the 


other land that was given in exchange. An aflignee cannot re-enter, nor vouch, but rebate; exchanger may 
*re-enter upon an aſſignee. Noj's Max. 61. : | 5 5 


85 vouch 


vouch A. upon the ra in law; and ſhall recover as n 
in value againſt him of the land he gave, as he hath loſt of 
the land he took in exchange. But if B. alien his land taken 
in exchange to C. and C. be put out of all or part of the land 
upon a title paramount; C. in this caſe, can neither enter upon 
the land given to A. in exchange upon the condition in law, 
nor vouch A. to warranty and recover over in value upon the 
warranty in law. And yet A. in this caſe ſhall have the like 
- remedy againſt C. the alienee, upon the condition and warran- 
ty both, as he had againſt B. But if A. himſelf implead C. 
for the land he gave to B. in exchange, C. may make uſe of 
this warranty in law by way of rebutter againſt 4. And in Rebutter. 
all theſe caſes where one of the parties is put out of all or part | 
of the land, or out of part of the eſtate, by entry, and the other 
party enter upon the others land upon the condition in law, he 
may enter upon. the whole land, and avoid the whole exchange: 
but if he be impleaded for a part only, or for the whole, and 
a part only be recovered from him; in this caſe, he ſhall re- 
cover ſo much in value of the other land only as he hath loſt, 
and no more: as if an exchange be of three - acres for three 
acres, and after one of the parties is put out of one of the 
+ acres by the entry of a ſtranger; in this caſe, he' may enter 
upon the whole three acres he had given in exchange and ſo 
aol the whole exchange if he will. And if A. and B. be 
joint-tenants of three acres for life, and the fee-fimple to the 
heirs of A. and A. exchange this land with C. for three acres | 
in fee, and then die, and B. enter and * avoid the exchange for P. 2917 
his life (as he may ;) in this caſe,” C. may avoid the whole ex- 
change, and enter upon his own three acres again. So if he in 2 
reverſion diſſeiſe his tenant for life, and then exchange the 
land, and after the tenant for life enter; in this caſe, the other 
= may defeat the whole exchange. But in this caſe of an 
exchange of three acres for three acres, if one of the' acres 
were gained by diſſeiſin, and the diſſeiſee bring an action and 
doth recover it againſt the diſſeiſor; in this eaſe, if he vouch 
over the other party to the exchange, he ſhall recover ſo much 
in value only of the three acres he gave in exchange as the acts 
he hath loſt and no more (1). ; ” 
Se Gran To the perfection of an exchange, and to make Wage to Baſs 3 3. How an exe 
ub. g. by this kind of conveyance, theſe things are requiſite-- 1. That A and muſt be 
| the perſons or parties thereunto be able to give and take, aid mall be a. N Pr 
not diſabled by any ſpecial er oh And for this it uſt exchange: or not. 
be known, that ſuch perſons as be grantors and granitees 7: en 
parties thereunto, 
may make exchanges, and ſuch ber ons as *are Uifabled to Nb and their eſtates, 
| are diſabled to make exchanges. 155 
2 per An exchange made between the King d' ſubject i is good, h 
albeit the King hold his land in one GENE and the ſubject 
in another. ves gay 
Item, An exchange. made deren an x Mt and Another; is not Infant. 
void but voidable only; for the infant at 1 7 fall pe may affirm 
bade Or avoid it at his electien (2). . i 
change 9. An exchange made between a began: in Git and molle is Tenant in tail. 
„„ not void but voidable; for it is godd againſt himſelf during his 


279. i N | | 


— 


. 
2 


„ net 


(1) See accordingly verbatim in 1 2 737. 3 | : Py 7 855 
(2): See note 3 to 13th edit. Cy, Lit. 51. b. and Cam. ne Enfant (B, 3): | 
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a 85 life ãn abe atghtzof hiscwiſtil may — land, and the * 85 


Pao." Oga:Panttcor Vicar me, exchange lis church or benefce gg . 


common, 


matter whereofit is things exchanged be ſuch as whereof an exchange may be made. 262. 266. 
changed: and of made of things of the ſame nature, as of a temporal thing for 8 


may be made. for a houſe, land for land, a manor for a manor; a church for Fe 


life, andihis ifſac at hipFull age may affiym or avoid "it "at We 
JJC 


N election. yak ,. Said 8 : 
Non ſane memorie. An made between a man ans and ne. ke 
anotlier f ü not void but oidable; for it ilis good againſt him, "E's 
| | but⸗ histheunmay avoid or affirm it at his election 
Huſband in right A mad that doth hbldbland-in'feedfim pie fe- tuil, erer Bro, Mew. 


exchange ben good us! e and his wife do live. 
And heowith1his> wifedmay! enchange it for longer time and 
the exchange is good againſt 1 ee but his wife after his death 
may affirior avoid iteIf the Will)! 0D 


with.anhther;i and this enchange is go⁵ι (5-109 #1» 288, 

Theadiſſeiſor and diſſeiſee may join *together oY exdhange 3 
the lagd whereof the diſſeiſin was made, with à ſtrangef fer 

e but if it be made out of the land, and before the 

entry of the diſſeiſee, it ſhall: not bind the Aiſſeiſee, for he _ 

avoid dt! And 4 diſſtiſor canhot u eee, e the land he hath 
gotten: by diſſeiſin with the: diſſeiſee for other land; for this ex- 

change is void, unleſs it be by indenture, or fine, that it may | 

wotle by way of eſtoppel! 101 2gnsdorxs ntl bay Hngt 

Surrender, The leſſor and leflee may join together and exchange the Perk. Sect, 
FD land leaſed for other land, and this iv pood for it Mall be 
ſaid to be the ſurrender of the iefike to cthel leſſor; and tlie ex- 

change of the leſſor; and therefore the leſſot (as it ſeems) Gall - 


P. 292. have nothing to do * witinetie-tabdogakens in exchange. S 
| _ quare of that. 1 Sslisbib d: bas 35lishlih bus 1) 
Joint-tenants, Joint-tenants for life, the fet to one of them, ma ay ex- Pet. Sect. 


Tenau in change their land with a ſtranger for other land to hold in the 77285. 
ſame notarm and the exchange is good. But jointctenants, 
tenants in common, and coparceners cannot exchange the lands 
they do ſo hold one with n before they have made . 5 
titions 12% 1#}- 4; "6; A, 244. 2} M9 STI DB 9ff+ 14 411 5 
I A. and Bu be j 0 for life, >the fee to . dnd 4. . Lect, 
exchange the hole: land with another for other land, this is 
_ good:only:qr his moiety as ſome have ſaid: But it ſeems not- 
withſtanding it is good for the Whole until it be avoided 195 the 
| other jbint⸗tenant (i)): NHS) nf 35 
- i= nteatids Ebe-lopaatiithiog required it in a 06Þ change! is, that the Perk, Sect, 


ade, or the na- 
l thing ex- And for this it muſt be known, that an exchange may be . 5 


8 w_— a temporal thing, a ſpiritual thing for a ſpiritual, as' houſe Lic 25 gat | 
a church, rent for rent, common for common, à horſe for a 
horſe, one piece of plate for another, or the like: or lit may 
be made of things of a divers nature, as of a temporal oe 
for a ſpiritual, of a houſe: for land or rent, a chamber + in a 

houſe for common, or »foria reverſion, ſeigniory, or Had vowſon, 
of land or rent for a right of land or releaſe of right, of r 
advowſon for land, of a rent for a way, of a horſe for à piece 
of plate, of a gown for a horſe, or the like. And exchanges 
made of theſe things, albeit the things exchanged do lie in 
divers counties. are 00s. Alſo a ſeigniory 1 5 ene and 


EH 


K RT" — * 2 " > * N 1 — 
=> *** * 4 da 


S, = — 


A bist 309 


(1 0 See further when an ae thall be £Y Com. 1 Dig, Exchange (A. 5 ans al 


* 


Chap: 1s. Of „ EXOHANGE. 


Perk. Sea. > fealty or the like, which is. not valuable, may be winged W 


1. for land, rent, or any other ſuch like thing. 80 may a ſeig- 
niory by divine ſervice. But a ſeignioty in frankalmoigne can- 
not be exchanged with any but the tenant of the land that 
doth hold by the tenure. And houſes, manors, lands, rents, 
commons, ſeigniories, reverſionsj and the like, may be ex- 
changed in fee-ſimple, fee- tail, for life, or years. 80 that an 


— 


exchange may be of an inheritance for an inheritance; -of a i 
frank. een for a nenen and of N real for | 


chattels real. + VV "es 85 e 
pen. Sect. || If one grant white acre in exchange for black acre lying with 
16. 263. in the ſame county, or in two counties, this is a good exchange. 
g. ar. 80 if I grant a rent- charge iſſuing out of my land in exchange 


554.21, to J. S. for an acre of his land, &c. this is a good exchange. 


2 0 Jhave a rent iſſuing out of the land of I. S. and I grant 


this to & in exchange for land or other rent; this ex- 
change is _ when the tenant hath attorned to the grant of the 

rent. So if one have a rent out of my land in fee, and I have 

the land in fee, and I grant the land in exchange for the rent, 

it ſeems. this is a good exchange. But if one grant me a 

manor or land, and I in exchange for the ſame manor or land, 
Brant unte. him a rent de novo iffuing out of the ſame land or 
en. Sea, manor, this cannot take effect as an exchange. So if one re- 
| Echanger6, leaſe his eſtovers that he hath in ſuch a wood, and deliver the 
relen 
Perk. sen. the ſame releaſe; this is a good exchange. If there be a diſ- 
ſeiſor and diſſeiſee, and the diſſeiſee releaſe his right to the 
_  diſſeiſor, in exchange for other land; this is a good exchange. 
eh. 80 if the diſſeiſor of an acre of land enfeoff a ſtranger of the 


" fameacreof land, and the feoffee give to the difleiſce an acre 


of land in ſee, in exchange for a releaſe of all his right in the 
acre. of land of which he was tliſſeiſed; this is a good ex- 
fliem seg. change. But if the diſſeiſee grant his py to a ſtranger that 
„„ wv nothing in the land in exchange for an acre of land; this 
exchange is not good, neither ſhall the ſtranger take any thin 1 
ogg seg. by this grant. If there be Lord and tenant by fealty and 12 
Lreͤnt, and the Lord exchange the ſeigniory with the tenant for 
the tenancy, or e convverſo, by deed indented ; this is held by _ 
b Perk. Set ſome to be a good exchange. If I have a rent iſſuimg out of 


as the land of I. S. and I grant or releaſe the ſamè rent tal S. in 


exchange for other land; this is a good exchange. 80 if 1 

releaſe the ſame rent unto him in exchange for a way over his 
iPetk.Seft. ground this is a good exchange. If I be ſeiſed of lands to 
es Which J. S. hath a rig ht of action, and I give to him other 


land for a releaſe of hive ht; this is a good exchange. And 
the ſame law is of an exc change. of land, and an advowſon, by 


deed indented, for a releaſe of right in another advowſon to an 
uſurper, when his incumbent hath been in poſſeſſion of the 
k Peck, church ſix months. If two Parſons of a church make an ex- 


"6 change of their benefices by words of exchange, and each of 
them reſign. his benefice into the hands of the Biſhop to the 


ſame intent, and the patrons preſent accordingly, and the pre- 


ſentations are per viam permutationts ; this is a good exchange. 


cx Sect, | If three acres of land with an advowſon appendant, be given 
W exchange by T. K. to I. S. for a chamber to be aſſigned by 
the ſaid J. S. Hf the election of T. K. and he aſſign two cham- 


bers, and T. K. chooſe and enter upon one, and J. S. enter 


. upon 


4 


{e> in exchange for land given * to him in exchange for 4 p. 
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; upon ** 1 this 3 is —_ 3 => roll Þ 
n. * J. S., give his manor of A. to T. XK. in ex. 
change for his manor. of B. or for his manor of C. and he 

enter upon one of theſe manors, and T. K. enter upon the 

manor of 15 this exchange is good. Out of all which theſe 

_ thupgs,by the way may be obſerved. 1. That the things ex- c«. 0 

changed need not to be in gf at the time of exchange made ; ben 8. 

for a man may grant a rent de noua out of his land in exchange 
for a manor. And yet if I grant to another the manor of A. for 
the n manor of B. which he is to have after his father's death by 
deſcent, it ſeems this exchange is void. 2. There needs no 

1 tranſmutation of. poſſeſſion; . releaſe of rent, eſtovers, or 
right of land 105 land is good. 3. The things exchanged need 
not to be of one nature, ſo as they concern lands or tene- 
ments; for land be exchanged for rent, common, or any 
15 other W h. doth | concern lands or tenements; or 
„ rt for temporal things, as, tithes, a tenure by divine 
, for land, ora temporal ſeigniory. But annuities, and 
9 like things, which charge the perſon. only, and do not 
concern lands or, tenements, or goods and CRatiolts cannot be 

. exchanged for land (1). | 
3. In reſpect of tee The third thing required in a good exchange. i is, that it he Perk. set. 
5 made ; in that manner and order that law. doth require: wherein Cs: fuper 


ki f th 
change + e theſe things are to be known. 96. Ii That if all or part of the 5-5» 5: 


it ſhall be good things whereof, the, exchange is made do lie in ſeveral counties; Co. 2 — 
* 2751 all, or Enn of the things, whereof the excl ange is, be ih che 
not in livery, albeit. it be in the ame 5 
m by deed in- 
dence in writing: "But hep the. exchange. is of ere and 
of lands lying in the ſame county, albeit it be of any eſtate of 
inheritance or freehold, yet it may be by word of mouth with- 
out writing (2). And ſo, alſo may it be when the things ex- 
changed do lie in diyers counties, when the exchange is made 
only for a term of years. And therefore if an exchange be 
made deren 3 and. T. K. of lands lying in one and the 
ſame, county in fee, for life, it may be by word of mouth: 
but 1 al 7 part of _ lands of J. S. lie in one county, and all 
or part of the lands of T. K. de lie in another county, the ex- 
change muſt be made by deed indented, If an exchange be 
made of rent for land, and the, land out of which the rent-is! 
iſſuing, and the land given, in exchange for it, do both lie in 
one county; this exchange cannot be good without deed. 80 
if an exchange be made of the reverſion of an acre of land for 
three ſhillings of, rent iſſuing. out of another acre! of land, and 
both acres. are in one county ;. this. eas muſt be made by 
deed indented, or zit Will not be 80 if an exchange be 
made of an acre of land, and arent out of another acre, for 
another acre of land; and common for three beaſts, and all is 
in one and the ſame county, this exchange muſt he by deed in- 
dented, or it will not be good. But if I be ſeiſed of a manor 
to which I have common appendant or appurtenant, and 7. K. 
18 a of Vance War to „lich ho: Sao q illain benen } 
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(1) Aeon 1 od Hora 5 Con; I 38. —and oe! Farther of what tings an exchange may be, in- 
Vin. Ar. Eſchange (D.) 
(2) See before page 1 mus, as to the fat, 29 Car. 2, e. 5 for prevention 58 frauds aud Nane uries. 4 
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1 . 3 8 unt / 
5 0 may be made eff theſe mancrs by word f out Ny" 5 a * 1 
5 _ ig, and the common 5 | 
denden, Add yet if I. S. a office whereinto land doth 
— woes Be DAB, and T. K. Hath' rent iffüing Gut ef che land of u frang. 5 
r, and all the land is in one county; and the office is te be 
d-oceapied'in' the ihe county; if thelc things be Her 
E „it muſt be by deed indented? 2. The word feſchange)] 
Paik = or- {exchange} muſt by had and uſed between the parties im che 
. %. Waking of the enchange. de, I grant 1 vo white 7 were, to | 
> Have and tc hold to you and Jour heirs in "exchange F6r bie % 1. 
deere; and ih conſideration hereof” you grant tbo te nd my heirs 
Black acre in exchange for s white 1 Tor this * — *P. 29 . 
individually requiſite, as it cantiot be ſupplied by 8 
word; neither will any averment, that 110 Was in excha. | | 
ts in this caſe (1) And therefore if 1. . by deed fieses Ms tel Livery of ri 
B. an acts of land in fee Himple, or for life and by the ſame 
deed B. doth: give to A. andthe! Lore of {and in the fine man 
belt this cannot enure as ali exchange; and therefore if chere 
wuas no livery of feifin; fo af it a take fe by way of grant, 
| "It is utterly void. But by this „ may . Sranted 
from one to another, for there heeds 0 livery of rr 
an exchange be made by words between two, of lands in —_  :: 
county, and before their entry tindetitures are made between 
+ os of the ſame lands without words of exchange; arid no li- 
vary ſcifin is made ; this ſhall: not" paſs hy way of "exchange 
(2). And yet it hath been held by Tote that Permutatis, or 
e other wed of like effect, may ſupply chie word exchange. 
Perk. Seet Wes 3. If any rent, reverfion, ſeigniory, or the like be granted 
41 17 dy either party, that then the tenant do attorn to tlie grant, 
for attornment is requiſite in this caſe. And yet in the caſe Attoraments 
of the grant of land in poſſeſſion in e 1 no livery of 
ſeiſin is needfal. Weither is it needful that either party to the 
exchange come to the thing given to him in exchange by the Livery of ſift, 
ſame means and manner of aſſurance: for if leſſte for life of 
one acre give another acre to his leſſor in tail in exchange for a 
_ releaſe from him of that acre, to ye and to boek 1 on FJ in 
like manner, this is a good exchangeG. 
Per ny An exchange may be made to take ele! in Nee as el a 
w_ in proſents; for if an exchange be made between me and T. K. 
that after the feaſt of Eaſer F. K. ſhall have my manor of Dale 
- ͤ exchange for his manor oP Sale," this is a good exchange. 
19 K. Ca 922 If an exchange be made in writing of land, and it doth limit 
1. «ad expreſs-no x. Why that either er pre 0 ſhall have in the thing ex- 
changed, yet this is a good But if an eftate for life 
be limited ET . one, po no 2 eſtate is limited to 


the other; this is not 2 N x as den eee # in 
che n next 1 pr 33 | 7 1 35 i : { 
5 & {£7 5 ; 221 3 NET IS * 2 2105415 j & bla 0 to. F 
(1) $ee before i in page 288, and note 3. 3 Ok 7 Sehe of land ihr word 3 is weft 
in the conveyance, becaule it imports a ſpecial warranty, in refpe&t of the mutual conſideration of the lan 


exchanged: tis likewiſe neceſſary that the eſtates of both parties be equal in title, as if one hath an eſtate in 

Roy the other muſt have the like aw but *tis mot ae mw their eſtates ue 6 re in value. 3 Salk. 

158. 
(2) An ache in the tic! i ſenſe of the word cannot be berween th principles of it not being 

applicable to more than two diffi Tits contracting parties, for y want of the a the: 

It's operation ſo entirely depends.,—See note 1. to Co. Lit. 56. b. 13th edit.—and 2 Wiſſ. Rep. pt. 3. p. 496. 
(3) In an * of . preferment, See ante 291. oe. Hef 295. and note 3 thereto, _ 
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e rere eſtate; vis, that either Partys have. the like Ee eſtacte.0 the Pres 
. | _ tereſls exchanged, thing exchanged: zo that: if AE! have an eſtate in ec ſimpleſ the ba, bs be. 


have ſo likewiſe, and ſo for. other eſtates.; For if thoane 1 Lie . 
grant that the gther, ſhall. have His land in fet - mplet for the dan . 1 
which he hath of; the other in, feectail; ot that the mary ad 
haye in the; gne land fee-tail, and the otherinithe. other land but 
for term of life,z ox that the one ſhall have in the one land- feen tail 
general, ande the other in the ther land fee · tail iſgecial; or that —*ꝗ— | 

| dhe 2696 ſhall. have. in; the one Janch for life, and, the other in the z I 5 

* P. 296. Sther Jandrhatt for ee the zehanges are.lvoid;and..cannot , 5 
take effect #8 -0E Ganges % And:3herefore-ifithe Lord releaſe m] Peck. 

- - to his, tenant this ſervices in; tail in exchange fon other lands 

given tog the Lord: in exchange in tail alſo si this exchange is 
void; for by chig releaſe made hy the Lord. the-Jderyices are gone 
for ever. Sqnit e for biz rn life exchange! Wich him that gl .. 
is tenant foe life of. another; this is: not: a good exchange. ((And ri ET . 
| by the ſame reaſon it. ſhould: ſeem, if leſſee for twenty years of his 
land, exchange with, another for other land; for forty. years; that 
this. ſhould not be a good exchange: ).. Hut if leſſee for life be MJ Pak. 
of, an acre of, land, and he give another acre of land to his leſſo 778 
in fee-tail in exchange. for a releaſe, of all his right in the acre 
that he holdeth for, term of his life, to hold: tochim and the 
heirs of his body engendred; this is a good exchange. N pJ Co. 2. 
if tenant. for his own life exchange with him that is tenant . 
in tail after poffibility of iſſue 1 3 this exchange is 
good. A And e an eſtate for life. be expreſſed to the one 21 rer. 
party upon the exchange, and no] eſtate is expreſſed to the wi 755 
other party; it is ſaid that this exchange; i iS not good ; and et 
where no eſtate is ee. the party ſhall have an ae for his + 27 
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1 oven life. Sk 
bil. Huſband and wife. But in theſe SR it is 55 pea ery hat. 5 "Ip parties to: the Oo are | 
bo Tenantin tal. exchange be ſeiſed of an equal eſtate at the time of the exchange Pe Feet, 
„ made; for if tenant in tail or huſband in right of his wife exchange 2%? ES 
their land i in fee ſimple with another for lands he hath in fee- elk. Sec b 
ſimple; this is a good exchange, until it be ayoided by the iſfſue : 
or the wife. Neither is it neceſſary that both eſtates be in Il. P 
poſſeſſion ; for one may grant an acre in poſſeſſion: i in exchange = 
1 for an acre in reverſion, and this exchange is good. Neither cj ten, / 
is it neceſſary that there be an equality in the value or quantity n 
of the lands exchanged: for if the land of one of the parties be C 
worth one hundred pounds and the land of the other but 
ten pounds; or if the land of one of the parties be one hun- 8 


dred acres and the land of the other but ten acres; if the © 
eſtates given be equal, the exchange is good. Neither is 1 
equality in the quality or manner of the eſtate requiſite. For | 
if two joint-tenants be in fee of an acre of land, and they 
rant that acre to another in exchange for other lands, to have 

and to hold a moiety to one of them and his heirs, me... - 
moiety to the other and his heirs, which is an eſtate in com- 
mon; or if two men give lands in exchange to A. and his heirs, 

for lands from A. to them two and their heirs, albeit the one 
party hath a joint eſtate and the other a ſole eſtate, yet the 
exchange is good. The like law is if the land of one of the 
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aid H change is tat! * P. 297 
"SfedUHiols and Per feibn-of . 7 ee we 
1 ; "vis Ihe batly he nnnen 
254. 2. Päkties to theta the Exch eb Efiter tint hel hy taken 
7 " exchange f th be (60H chifiþs\4s "the e ew ente its; 
e — 8 bers ssgedtedf ö) envy; r. elle llt, che Pate 
ties thereuntd Have ho fredvend ee M My itt thee TBings 
_ exthatiped, „ Abtitthe fame thing do Helin e cünty: Arc bi 
ect af s Parties dis before 1 lands By 
taten exthflhige > "here y* hs! whole iSx6hange* is ces 
veid; if his Heir 7 0 e ene v artics enter, Ne Haff 
not belt betzin to av01d"thebexclininge (N But if Me parte ?: 
enter at an) time during. their dives! it f fuffptent, unfefs ell 
poſſeſnon he before Hevelted"by amlelder "title, asl by cbt, 8 
condition broker cütry By nidifeifee;" or A kirken br the like, 
and not reveſted again gte the entry, A if an exchithge” Be | 
had between two of land: and Velen chte Aug by "force f 
the exchange they are, vr one: them 1637 diſfeiſed of the land 
exchanged, and the diſfeiſor die ſeiſed thereof! and then they 
egter according te the" exchange, and put out the heir ef the 
diſſeiſor, this mall not be ſkid to be an execution of the al, 
change; but if the diſſeiſes have * recovered the fame land 
againſt the heir of *the Hiſſelſor by writ of entry, and have exe. 
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cution; then he may execute $5 exchange by entry, And in 


4 


caſe where a 

it muſt be perfected and echte Iy the attornment of the te- 
nant in the lifetime of the parties, otherwiſe: the exchange is 
not good; but in this caſe, after attornment 4s) made, by ſeems 
rok. r the exchange ib perfect Without api) entt or clem 
I tWOo Parſons exchabge their churches, ' and cen den 
into the Biſhop's hands, this is not a effect exchange until 
par, 5... they be inducted; and therefore if either of them tie before 

275286. wy be both inducted, the exchange is void (3). AORTIC 


itz, Ex- 


change x6: 14. Where a deed ſhall take effect as an exchange, there n be 4 5 * «ted 
* all Wee” eee before mentioned in the © Tate, And Net note, an exchange: moe. 
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tranſlation. of Perk. 1 2 2 57 e — 3 my is ſaid. 72 1 if two af RS 477-16 Me their benefices, 
*© by the word Permutatio, 1 either of them reſign his benefice into the hands of the Biſhop to the ſame pur- 
** poſe: and the patrons prefent them acbordingly, and the preſentments make mention | er viam permuta- 
© tionis, this is a good exchange if Ather of them be inducted living the other, Ge. In Pert. Sec. 288. 
It is ſaid % if two Parſons exchange their benefices, and reſign them into the hands of wa ordinary to the 


* ſame purpoſe : and the patrons make preſentments accordingly, and one of the Parſons is admitted, inſtitut- 


* ed, and inducted. ; ; and the other Parſon. is admitted and inſtituted, but dieth before induction ; the other 
— Parſon ſhall not keep the beneſioe in Which he is indicted; for the exchange is not perfected, becauſe it is 
« not execeutet.”= Theſe two ſections of that excellent book; on the Laws of England by Mr, Perkins are 
inſerted in Vin. Abr. Eſchange (L.) in ſuch a manner, as to impreſs the readers mind with an idea, that 
thoſe ſections are a x ory to each other. Mr. Viners notion ſeems to have ariſen from the word 
either (in the: Engliſh tranſlation of the 257th ſet. of Perkins) being uſed in two places: but if the word 
each is ſubſtituted for the word eitber, as in propriety it ought to be (the word in Perkins being cheſcun) it is 
preſumed. the ſeeming eontradiction will be clearly: obviated, and the text above ſupported.— See further on 
this point in * Cod. 868. 2 &. 74. — Hab. ä Inf. af 1 —2 Burn 4 Cee. ow Tit, Exchange. 
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ch ; And therefore if two be-ſeiſed. of ſeveral, acres; of, - wha 
Forage + eee Mine 
other, and the other his acre to him without any word. of (ex, 
change, and esch of them doth mate livery, TH iin to; the, | 
other; in this caſe, albeit the acres. will not; paſs by way of FS 
exchange, yet will they paſs by Way ene And in this, 
caſe. if uo livery of ſeifin be made, either of hem ſhall hold 
3 the lands granted at will only. And in like, manner lM 
*P. 299, two * agree to exchange land; and after each of them levy.a 
fine, or make a feoffment of the land, to the other; by. 
the land will paſs each to the other, but not by wa 
change. 80 if A. and B. his wife, and C. and D. 
agree to exchange lands, and A. and B. enter into the. ys E 
they are to have in exchange, and then they do make a feoff= 
ment of their own land unto C. and his father, and not to 8 
and D. his wife; this ſhall not enure as an exchange, and 
therefore C. and D. may enter upon their own lapd again; but 
the feoffment is good. And if one aſſign a woman her dower 
in exchange for land; this ſhall not take effect as an e ee 
but it ſhall enure to be a good aſſignment of dowe.. 8 
40 N - If two do exchange land by deed, and limit no eſtates, this ao 6.27 
frat cod cakes, ſhall be taken for eſtates for fe, and the exchange is good; 275. 
1 but if an expreſs eſtate be limited to one, and no expreſs eſtate 
to the other, it is ſaid this is, not good, 05 n ane 
of law will not help it. 
If an exchange be made between two men of two. acres. "af rot ns 
land by deed, and in the Habendum it is ſet down that each of 
them ſhall have the ucres given in exchange, with divers other _- 
acres not expreſſed in the premiſſes, this addition ſhall be taken 
as ſurpluſage, and the exchange ſhall be good. for the on; 
acres, See more in expoſition of deeds. — 
ies enter, 5e 


6. Where en ex- Tf after an exchange is made, before or aber the partic 


bange th.ll be de- 
ae . all, or part of the land given to either party be recovered from ok 


termined, or the na- 
ture of it chang- him upon an elder title, as by an entry upon 2 condition bro- 299 
Bro, Ex- 


i ken, alienation in mortmain, or upon a diſſeiſin; in theſe caſes t., 
where not, ff that party enter again upon his own land which he gave in 
exchange (as he may) hereby the whole exchange is determin- 
ed (1). But if after the exchange is perfect, one of the par- 
ties do enter upon the land he doth give in exchange, this doth 
not make yoid the exchange; neither may the other here- + 
upon enter upon the land he doth give in exchange; but he 
may have an aſſiſe, or an action of treſpaſs againſt the other. 
And yet if an exchange be of a common for a way, or a rent, Pick, bor 
or the like, if the one party deny the common, it hath been ſaid 1 “U 


the other party may deny the way or the rent. Sed guære. m . 
If an exchange be made = two of a manor, where» BY 


of the one half is in tank, and the other” _ is in n 
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4 1). And if parcel of the eftate is defeated, the FOUR is as hulls ad r 1 N as ik Pee of 45 
will defeat aa 


land given in exchange were defeated, per cur. Cro. Eliz, 902. See further what act or hin | 
exchange, in Vin. Ar. Eſchange (N.)— —It is not clear in the law of exchanges, if there” an) alienation 


by one of the parties, and there is an eviction, whether the heir at law or the alienet "— enter. e 


' Hardwick in Coventry v. Coventry 2 Att. 369. 
3 fimple, 


ve. Te, 


Perk. arg 
279. 
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cans 


"mn jo. 1 


15 E. 4 3. 


285. 


290. 294. 


Lit. 51. 
12 Hf. 4. 11. 


290. 2 

Fitz, pee 
change 13. 
Perk. fact, 
291. 279. 
293. 298. 


Co. _ 5 


cep, 16. Of a E X CHAN O E. 


fimple; aa the tenant in tail that made the exchange die; and nis 
iſſue diſagree to it, ſo that the exchange of the entailed land is 
become void; this doth determine the whole exchange: for 
when an exchange becometh void in part, it becometh void in 
1 and until it be avoided, it is good for all. As if one be 
ſeiſed of white acre; and he: ve white acre and black 
acre 2 which is none of his) with another for two other acres ; 
all continue for a good exchange, and not be avoided, 

— he that hath right: to ble 
it in exchange. wh 7 UE WY 1: Toro 1 19s $6459 
If an exchange be nnd byt tenant; in tail, wid: his iſſue 
after his death. waive the poſſeſſion of all or part of the land 
taken in exchange, and diſagree to the exchange, hereby the 
whole exchange is determined. 80 if the wife after the huſ- 
band's death, 'the infant at his full age, or the heir of him that 
is non e memorie, diſagree to the exchange of the huſband, 


1 r Go evict bim that hath 


* P. 299. 


the infant, or him that is non ſane memorie; hereby the 2 


whole exchange is determined, and no bone, any agreement | 


can make it good again. 

If two do make an exchange by word of mouth, and after, 
before either of them enter, they make indentures of the lands 
exchanged, and grant the ſame from one. to another ; it ſeems 
hereby the nature of the exchan ge is altered, and the exchan ge 
determined. 


part, may take advantage of ſuch exchanges as are void for the 


Perk, feet, The parties themſelves, and all privies and rangers for the moſt : ede may take 


advantage of a void 


or voidable ex- 


defects before named: but when the exchan ge is only voidable, change: or not: 
contra... And therefore when an exchan ge is made by an in- and when, 


E 7.98, fant;-the infant himſelf at his full age, or his heir, and none 


other, may avoid it. And when an exchange is made by a te- 
nant in tail, the iſſue in tail after the death of his anceſtor, and 
none other, may avoid it. And when an exchange is made b 

the huſband, or huſband and wife, of the wife's land, the wife 
after the huſband's death, or heir of the wife after her death, 
and none other, may avoid it. And when an exchange is made 


Infant. n 8 


Tenant i in call, 


Huſband and wife, 


by a man non ſane memoriæ, his heir after his death, and Ne ſexs memorie.. 


none other, may avoid it. But in all theſe caſes of infant, 


tenant in tail, woman covert, and a man non ſane memoriæ, 


and where lands are recovered by an elder title, the other par- 
ty may not enter and avoid the exchange, until the infant, iſſue 
in tail, woman, or heir of him that is non ſanæ memorie, 


or him that doth loſe the land by an elder ma, doth firſt 


{. enter /*. {= 
If an infant exchange lands, and after at his full age occupy 
the lands taken in exchange for his own lands; hereby the 


tailed lands with . and after his death the iſſue occupy 
the lands taken in exchange by his anceſtor ; hereby the ex- 
change is made good fot the life of the iſſue in tail. So if the 
huſband and wife exchange the lands of the wife for other 
land, and ſhe, after her huſband's death, agree to it, and en- 


ter into and agree to the lands taken in exchange; hereby 


8, Where an ex- 
change voidadle at 


firſt, doth become 


Perk, Sect, exchange is made good. 80 if tenant in tail exchange his in- good by matter «x 
peſt facto: or not, | 


Tenant in tail. 
Huſband and ms 


the exchange is made good : but if the huſband alone 


make an exchange of his wife's land, and ſhe after his death 
agree to this, and enter into the land; it ſeems this will not 
make the exchange good. And if a man, ſeiſed of land in right 
of his wan in fee, thereof infeoff a ſtranger, and take an 
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Co. fopit See eh aki, is hs yielding or deliveting uf 1. Surrender, 
t 337 fo 
"A of lands or tenements, and the eſtate a man hath there- Dia. 
in, unto another that hath a higher and greater eſtate in the gm engerer. 


fame lands or tenements. But it is ſometimes improperly applied 8. Surrenderee. 
to other things. He that doth ſurrender is called the ſurrenderor, 
OT and he to whom it is made is called the ſurrenderee. 

co. fuper And there be three kinds of ſurrender, via. 1. A ſurrender pro- 


% 


* perly taken at the common law. 2. A ſurrender by cuſtom of 1 

Co. 6, 69, lands holden by cuſtom, or of cuſtomary eſtates, whereof we eh 

107, Wet. ſpeak not here (1). 3. A ſurrender improperly taken; + 3 OY OLE 
K, w.. deed, or grant of a rent-charge, of a patent, and of land in | 


cap. 460, fee-fimple to the King. The ſurrender properly taken is of two ho 
ſorts: 1, Expreſs or in deed, which is when it is done A 
words, and the expreſs agreement of the parties. 2. In law or 
implied, which is when it is wrought” by conſequence and 
operation of law; or when the law doth interpret or enure 
ſomething done to another intent, to make a ſurrender of 
it. And in the firſt caſe, it is ſometimes by word only, and 
ſometimes by writing (2). And when it is by writing, it is 
aid to be an inſtrument teſtifying by apt words, that the par- 
tt»ccular tenant of the lands or tenements Fas life or*yeats, -doth 
_ conſent and agree, that he which hath the next and immediate 
remainder or reverſion thereof, ſhall alſo Have the particular 
_ eſtate of the fame in poſſeſſion, and that he Tn, the fame 
v unto nmr,” 5 
co. ur: The fruit and effect of 2 Mlirended is, that it doth ba the 3. The effect of it. 
8 25 eſtate of the ſurrenderor to the ſurrenderee, and that hereupon the 8 
deo 4), eſtate of the ſutrenderor is drowned, and extinct in the eſtate 
verk. Set, of the ſurrenderee; and yet not ſo, but that to ſome purpoſes it 
o ſhall be * ſaid to have continuance ſtill. And therefore if te- * P. 301. 
nant for life grant a rent-charge, and after doth ſurrender his 
land; in this cafe, the rent-charge ſhall continue notwith- 
; ſtanding the ſurtender. 80 if leflee for life make a leaſe for 
8 years rendring rent, and the leſſet for life ſurrender his eſtate; 
in this caſe, albeit the primitive eſtate for life be yielded up, 


yet the derivatiye ace for "years, ſhall e el lo a OY Exringuiiment 
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(1) A 8 of 6815 4 (where by a ablegen admittance he grant: is — receive its perfection 
and confirmation,) is, according to my Lord Coke, rather a manifeſting. of the grantor's intention, than a 
paſſing away of any intereſt in the poſſeſſion; for till admittance the lord taketh notice of the grantor as tenant, 
and he ſhall receive the profits. of the land to his own uſe, arid ſhall diſcharge” all ſervices due to the Lord: 
but yet the intereſt is in him only ſecundum guid, and not abſoiutelys, for he cannot paſs away the land to ano- 
ther, or make it ſubject to any other incumbrance than it was ſubject to at the time of the ſurrender; neither 
in the grantee is any manner of intereſt inveſted before admittance; for if he enter, he is a treſpaſſer, and 
puniſhable in treſpaſs; and if he ſurrender to oo! 0 bi another, the ſurrender is meerly void, and by no 
matter ex p facto can be confirmed. — Co. Camp. C See further with reſpect to a ſurrender 907 cop. hold 
lands, as part of the general dactrine of copyhold, i in way L. 50. Gill. Ten. 1 57 4 Bt. Com, $477 Tight's 
Ten. 215.—and the title copybold in the ſeveral abridgments, . 
(2) By the ſtatute 29 Ch. 2. c. 3. & 3. no leaſes, c. either of focebold, Sr term If years, or any uncertain 
Intereſt, not being copyhold or — 44 intereſt, ſhall be ſurrendered, 2 it be by deed or note in writing 
ſigned by the party ſur rendering the ſame or their agents thereunto lawfully * 5 155 Wang, or. hy as . 
operation of law.— dee further in Gilb. * "mw Os 4. et (L. * 
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5 but the ſurrenderee ſhall not have the rent reſerved: upon the . © 
Corenant. [eaſe for years. 80 if leſſee for life, or years, break a'covenant 
| with his leſſor, and after ſurrender his eſtate to him, his 
breach of covenant is not hereby falved ; for the leſſor may 
have an action of covenant ſtill notwithſtanding the ſurrender. 
And if one ſeiſed of land, grant a rent out of it in fee, and this cx, 165. 
rent is extended on/ a ſtatute, or granted for leſs time to ano- 73% 
ther, and then the grantee doth ſurrender the deed of the grant «+ 
of the rent to the tenant of the land; in this caſe; the rent 
ſhall continue as to him that hath execution, and to the grantee 
for the leſs time. And if one make a leaſe for years rendring rent, 
and the leſſee ſurrender his eſtate to the leſſor; hereby the rent 
is extinct: but if the leſſor grant the rent to a ſtranger before 
the ſurrender, contra. And if one leaſe for years, and the leſſee 
let parcel of his term to his leſſor rendring rent, and after the 
leſſee ſurrender his whole eſtate ; in this caſe, it ſeems the rent 
is determined (1). ; . 


4. What ſhallbe faid If leſſee for life, or years, take a new leaſe of him in rever- 16. 1 15. 
5 aſorrender inlaw of f. . E the f '#hi A OS ol 3 1 1 Plow. 294, 
lands: and by what lion, of the lame thing in particular contained in the former bier as, 
means an eſtate mall leaſe for life or years; this is a ſurrender in law of the firſt 9 e 6. 
l er na. i leaſe. As if leſſee for his own life, or another's life, in 1 
By acceptance and ſion or reverſion, take a new leaſe for years; or a leſſee for 
taking of a new e- forty years takes a new leaſe for fifty years; the firſt leaſe in both 
18. theſe caſes is ſurrendred. And this rule holdeth, albeit the perk. Sect... 
ſecond-leaſe be for a leſs time than the firſt, as if leſſee for life 0&7, ,, 
accept a leaſe for years, or leſſee for twenty years accept a leaſe pie. f- 
for two years. And albeit the ſecond leaſe be voidable, as Pong WAS 
made upon condition, as if leſſee for twenty years take a new leaſe bi. as. 


for twenty years, upon condition that if ſucha thing happen the ne: 


ſecond leaſe ſhall be void, and the thing do after happen ; in 
this caſe, both theſe leaſes are become void: as where the 
| leflor doth grant the reverſion to the leſſee upon condition, and vie: 14. 
after, the condition is broken. Or if the ſecond leaſe be made 

by tenant in tail, or the like: as if a man make a leaſe. for 

years of land, and then make a feoffment to another of the 

land, and then take back an eſtate to him and his wife of the 

land, and then make a new leaſe to the leſſee. 3 years; 

this is a ſurrender in law of the firſt leaſe; but if the ſe- 
cond leaſe be merely void, then it is otherwiſe. And there- pier 272. 
fore if the leſſor do, by words of covenant only, promiſe to his 2. 
leſſee that he ſhall have a new leaſe, and do never actually © 5 5+ 
make it; this is no ſurrender in law. And this rule as it ſeems Ki. 70. 

P. 302. * holdeth alſo, albeit the ſecond leaſe be to the leſſee and a 

ſtranger, or to the leſſee and his wife; and albeit the ſecond vie % 
| leaſe be by word only, and the firſt leaſe be by deed, if ſo be 

the thing granted by the leaſe be ſuch a thing as may paſs 
by word without writing; and albeit the ſecond leaſe be 
in another right, as if the huſband have a leaſe for years 9 . 
in the right of his wife, and then take a new leaſe to him- 


* _— 1 . 
WO II cad 


ey 


(1) A ſurrender immediately deveſts the eſtate out of the ſurrenderor, and veſts it in the ſurrenderee; for it 
is a conveyance at common law, to the perfection of which no other act is requiſite, but the bare grant; and 
though it be true, that every grant is a contract, and there muſt be actus contra at7um, or a mutual conſent ; 
yet that conſent is implied: a gift imports a benefit, and an aſſumpſit to take a benefit may be well preſumed z 
and there is the ſame reaſon. why a ſurrendet ſhould veſt the eſtate before notice or agreement, as why a grant 
of goods ſhould veſt a property, or ſealing of a bon? to another in his abſence, ſhould be che obligee's 
bond immediately without notice.—per cur. 2 Salk. 618. See the caſes there cited in the margin in the th 
edition; —and more amply as to the nature force and effect of a ſurrender, in 2 Bl. Com. 326. 7th edition in. 

Ain Surrender (A. 2.) - ood's Inft, 284.—Com. Dig. Surrender (A.) | «ls 4 

8 EY | | 2 


1 Chee t . - 97 - 8 U * K E N {DE =. 301 


Fat 4681 felt 10 150 5 name n Vand albbit 4the firſt Beg be 7 „„ 


Co. ſuper 5 


E begin preſent] y, and the lend be to beginlat a day to dome 
10. 53. 85, Or o un ber; * albeit thete bega 1 255 eſtate between hs 
8 zif land be let to . forb years, and after let to Bi gbr years, 
pez. to begin after the firſt! term, and the aſſignee of A. -:doth | take 
__ " a -new fen 8d if one demiſe land for ten years to ne, 
and after demiſe it for ften years to Allother, to be in M 
Miebaclmus, and after the firſt flee accept a new leaſe. For in 
alll theſe caſes, there is 4 ſurrender in (law of the firſt leales. | 
Dier 46. And if there be two leſſees For life, or years, and one of them 
enen take a new leaſe for years, this is 4 fürtender of his moiety; 
_ _ whereby'it doth appear, | that! 'alſabrender in law may be made 
of ſome eſtates which cannot be ſurrendered. by a ſurrender in 
Co. a 69. fait; for fortior eſt #fpofitio legit quam" hominis.” And hence it 
— that a corporation aggregate may make ſurrender in la 
without deed, although it cannot make an expreſs ſurrender 
bel Sed. Without deed. But if the leſſee do only licence the leſſor to 
S ce. HORNE” © feoffment, and to give livery of ſeiſin for him; ot 
Tr th 43. to give livery of ſeilin for him as at his attorney; or do 
. s e. licence him to enter into the land and no more * neither of 
theſe things ſhall be ſaid to be a ſurrender in law. 80 i 
-- ++: thE ran, leaſe be made of another, and not of the fame 
©, 6, 6 thing whereof the firſt leaſe is made, as where the firſt leaſe 
0 if the land, and the ſecond is made of a rent, or other profit 
to be taken out of the land; or the firſt is of a manor, and the 
ſecond of the Bailiwick or Stewardſhip of the, manor z or the 19 
zs of a park, and the ſecond is of the keeperſnip of the park ; 
ttheſe caſes, there is no ſurrender of the firſt leale.” Alſo if he | 
ſecond leaſe be not a good leafe, perhaps it 125 not be con- 
ſtrued a ſurrender: See Co. 2. Lane g e V 
Tin, 5 Ji But if the firſt leaſe be of the land itſelf, 4 180 dona Wa is 
G of the veſture of the ſame: land, this is held to be a ſurrender 
ns caſe. of the firſt leaſe. So if the ſecond leaſe be not to begin until 
25 the firſt leaſe end, the taking of this ſecond leaſe is no ſurren- 
sn der of the firſt leaſe. So it hath been faid, if one make a leaſe 
of black acre in Dale, and the leſſee accept a ſecond leaſe of 
all the lands of the leſſor in Dale, in general words, and the 
leſſor that doth make the leaſe, have divers other lands there 
| beſides this acre, that this is no ſurrender of the firſt leaſe. Sed 
e auere of this; for others do much doubt it. So if one enter into 
land, and make a leaſe: for the trial of the title only, and after 
the leſſor (he and the leſſee being both out of poſſeſſion) * make * P. 303. 
another leaſe of the ſame thing to the leſſee; it ſeems this is 3. What ſhall be 
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a © 


ſaid a Turrender in 


be in no ſurrender. of the firſt anal a but if the leffor enter before he e 


dontender in Make the leaſe, contra (2). | ben they ſhall be 
Surrender To make a good 1 i ale . ade PT to 5 Aries? bid to paſs by ſuch 


Surre 
urrender ſurrender: or not. 


noo. Fitz. them paſs by ſuch a ſurrender, theſe things are firſt of all re- , la reſpect of 
in 0% Juired. 1. That the ſurrenderor be a perſon able to grant and the perfors between 


Ca faput whom it is made, 
ii, 338: make, and the ſurrenderee a perſon capable and able to take 5 hei. he and 


and reccive by "OT and . they both have fuch eſtates poſſeſſion, 
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(1) The acceptance of a 5 good [eaſe 1 hath been te before? — 8 5 ofernte a as a ſurrender of the 
former; but the reaſon doth not hold in the caſe of accepting a new” void leaſe, or one that the leſſee cannot 
enjoy. — There is no ingonſiſtency in the acceptance of a ne good leaſe being a ſurrender of the former, but 
the accepting a new void leaſe cannot ſhew an intention to ſurrender the other, for a void contract for a thing 
that a man can not enjoy, can not in common ſenſe and ma imply an agreement to give up a former. con- 
tract. —4 Burr. 2213. 


(2) See accordingly verbatim, 1 vod 745 6. —and further | in Com, Dig. Surrender 0 Wozd's Int. '28 5. 
4 H 9 805 a 


Lilly's Prac. Conv. 282. 
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. Rs : dred at the time of — ſutrender made; and not u bare * 


_ thereunto only. 2. That the ſurrender be to kim that hath 
, immediate ſtein remainder” or, rar ar and that chere 
be no interyenient eſtate coming be as That there be I 2 2 
„ | privity of eſtate between! the r at: the 'ſurrenderes. 
| 4 That the ſurrenderee have a higher and greater eſtate in the 
15 Bing ſurtendered, than the furrenderor: hath, o that the eſtate 
of the ſurrendror may be drowned there „That he have | 
the eſtate in his own right, aud not in "he Hike of his wife, 
Se. 6: And that he be ſole ſeiſed of this eſtate in remainde 
7 or reyerſian, and not in joint-tenancy..' As for Samples, in- 
fants, Women coyert, .mad and lunatick : men, and all ſuch like 
_ perſons, as are difabled to grant, are diſabled to make à ſur- 
render; and none but ſuch as may grant gore land, may ſurren- 
der their land. A corporation aggregate of many cannot make 6. zo. % 
-an expreſs ſurrender without a deed, but it may make ſuch a | 
ſurrender by deed. And ſuch perſons as are diſabled to take 
by a grant are diſabled to take by a ſurrender, and tuch as may 
be grantees, may be ſurrenderees; and therefore a ſurrender 
Huſband and wife. made to an infant is good (1). If the huſband have a leaſe or Perk. fe, 
eeſtate for years, in the right of his wife, he alone, or he and 88 
his wife together, may ſurrender this; but if the huſband have 
an eſtate for life in the right of his wife, being tenant in 
dower or otherwiſe, and he alone, or he and ſhe together, ſur- 
render this ; this ſarrender is good only during the life of the _ 
Executors huſband, except it be made by fine. One executor may fur- 2: 1.7. 25. 
render an eſtate or leaſe for years which the executors have in | 
Joint tenants, the right of their teſtator. If there be two joint-tenants per. ca. 
and one of them haye the particular eftate, and the other $6 51. 
the fee-ſimple ; as where an eſtate is limited to two and 
the heirs of one of them, and he that hath the eſtate for life 
doth alien his part to a ſtranger ; ; in this caſe, the alienee may 
ſurrender to the other joint-tenant : ſo if there be three 5 80 
tenants for life, and the fees ſimple is limited to the heirs of 
one of them; and one of the joint- tenants for life doth releaſe 
to the other, and he, to whom this releaſe is made, doth ſur- 
render to him that hath the fee-ſimple; this is a good ſur- 
render of a third part. But otherwiſe one joint-tenant cannot 
ſurrender to another joint-tenant, albeit he be tenant for life 
* P. 304. * which doth make, and he tenant in fee-ſimple that doth 
take the ſurrender. A leſſee for life or years, may ſurrender to Peck Ty 
him that is next in remainder in fee-ſimple, or fee-tail, or to Se 
him in reverſion in fee, and this is a good ſurrender ; and a Foe 
ſurrender, as it ſeems, may be made to the grantee of the re- 6c. 
| verſion before attornment, ſo as attornment be afterwards made. 
Livery of ſeiſip. And in caſe of the ſurrender of an eſtate for life, there needs no 1 6 
livery of ſeiſin as in caſe of the grant of an eſtate for life. **- - 
A leſſee for years of a term to begin at a day to come, cannot rele fe! 
| ſurrender it by an actual ſurrender before the day the term 597 ve 
begin, as he may by a ſurrender in law. If" leſſee for life be © 
diſſeiſed, or leſſee for years be ouſted, and before his entry or = 
„ getting vo the poſſeſſion again, he ſurrender his eſtate to N 
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(7) See accordion 2 Vent. 201, =8haw. Perl. Ca. 151. 3 Lev. 284. SO: 1 
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SURRENDER 


| kick 8 this fatrender "is! void. bert om e . 
hath title of dewer ſurrender it to him in reverſion before ſhe 
hath recovered ity this ſurvender id voice Aud yet if lente 
a ars after bis erin is begun and beſvre his ehtry, wehen % 
doth keep from him s (profits, oLurrenter His ſtate; 
it ſeems this is a good A -2. but if another ehtef before 
N bet, him, and keep him out, it ſeems otherwäſe. If there be leſſte 
v'2;r. for years, the remainder for life; the remainder or reverſibn in 
' Fee, and the leſſee at c be ouſted; and he that ouſted him 
ie ſeiſed, and then the leſſee for years enter, and then the 
_ +! tenant'for life urrender to him in remainder or reverſion in 
os this is not a ſutrender, for there is in this caſt but a 
bare right of remainder for life and in fee; but if the leſſee for 
re- bad not been ouſted, it had been a good ſurtender. If 
ere be leſſee for years, the remainder for life, the remainder 
in nh the leſſee for years may ſurrender to the leſſee for life, 
and ſo may the tenant for life to him in remainder” or reverſion 
in fee, but if there be tenant for life, the remainder for life, N = 
le remainder in fee; in this caſe, the ſecond | tenant for life _ 
rok. fs feet. cannot ſurrender to him in remainder in fee. If a leaſe be . UV 
. made for life or years to 4; the remainder for life to B. the 
remainder In fee tail to C. and the firſt tenant for life or years 
doth ſurrender to C. or to the leſſor, B. the next in re- 
mainder for life being then living; this is not 4 good ſur- 
render, neither can it take effect as a ſurrender in reſpect of 
the intervenient eſtate. And ſo ſome ſay the law is if the mid- Me 
dle remainder be but for years only: as if 4 leaſe be made fot | 
years, the remainder for years, and the firſt termor ſurrender 
his intereſt to the leſſor; this is no good ſurrender. Sex wy | 
bie n, For it ſhould ſeem that a future (intereſt will no more inder 
bier 3% an actual ſurrender of the firſt leſſee, than a ſurrender in law. 
+. 4 And ſo alſo it ſeems the law-is for a concurrent leaſe, which, 5 
for the latter part of it, is in the nature of a future intereſt. = 
But if in this caſe it fall out the middle remainder be yoidj; 
as where a leaſe is made to A. for life, or years, the remainder 
to a monk (who is a perſon incapable): for life ot years, the re- 
mainder to J. S. in * fee; in this caſe, A. the firſt tenant may * P. 305. 
ſurrender to him in remainder in fee, and the ſurrender is 
Pk, cet. good. If leſſee for twenty years make à leaſe for five years, 
oy and the leſſee for five years enter, and after the leſſee for twenty 
be gude. years ſurrender to him in reverſion of remainder ; this is a 
good ſurrender. 80 alſo if the two leſſees join in the hoſt 
der. So alſo if the firſt leſſee ſurrender firſt, and the leſſee for 
five years ſurrender after. But if the leſſee for five years ſur- 
render to him in the reverſion, or the remainder, before the 
ſurrender of the leſſee for twenty years; this cannot take effect 
as a ſurrender for two cauſes ; 1. Becauſe there is « remhant of 
the term as an interyenient eſtate to hinder the drowning of 
1 the term. 2. Becauſe there wants a privity between the lefſes 
«:.$ur.29, for five years, and him in reverſion. If tenant in fee-ſimple 
ſurrender to the Lord paramount of whom the land is held; 
| this can never take effect as a ſurrender, unleſs it be in a ſpecial 
Perk. le. Caſe where the Lord hath cauſe to have a, Ceſſavit. 80 if te- 
$55 nagt in tail ſurrender to him in remainder or reverſion in fee- 
0 | imple; this cannot take effect as a ſurrender. 80 if leſſee for 
life ſurrender" to him in remainder for years: or tenant for thæ 


life of B. ſurrendet to him that hath an eſtate val the life 3 nd 
= | | | ele 
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N If a feme ſole be ſeiſed of land in fee, 4 85 7 — plas: 1 Perk, ſect, 


J. In reſpect of the 


lutely neceſſary to a ſurrender, for it directs it to be made either, by deed or note in writing, and when. it is made 
by a note in writing, there is no occaſion for any r e it not being „ci Will. Rep. oe 2. p 27. 
Furmer on the demiſe of Fer V. Rogers. | 


0 E W Cu 4% 


yo ths eee W of them to akin they © 
ot are wache are not capable of ſuch: ſurrenders,y for they1are'not 
„ greater than the reſtates of the ſurrenderora: and. therefore mot a- 
pP dron bes eſtates ſutrendred. And het if leſſee for the 
life .of andther orifor. his on life, ee * eſtate to him 

ino tewiaindet that is tenant for his own life; this is a good | 
ſutrender, for an eſtate for a man's! own life is Ereater in judg- 
ment of law; than an eſtate for another mat s life. And hence | 
it is, that if a leaſe he made to two for their lives, the 'remain+ 
dier tog third perſon for his own life, and one of the firſt te- 
bvants. Hor life, ſurrender his eſtate unto him in femainder for co. . 5 
life this is a god ſutrender for a. moiety. : Ib deſſee for. ife 

or years, ſurrender to him in; remainder. or reverſion that hath - 
1 nd good eſtate in the;remainder! or. reverſion; as where. the re- 
mainder or .xtverſign 4s! granted by word only, of, being granted 
by deed, there is no, attornment of the tenant te the grant, or Co. fuer 
the like; this ſutrender is not good. And yet if tenant in 
tail make a leaſe for life * he gaineth a new reverſion. 
(but gefeaſible) and the tenant fot life doth ſurrender to the te- 
nant in tail; this ſhall + be a good ſurrender. - So if a woman 
inheritrix have a huſband, and they have iſſue a ſon, and the 
huſband dieth, and ſhe take another huſband, and he letteth 
the land for life, and the wife dieth, and the tenant for life 
doth ſurrender his eſtate to the: ſecond. Huſbahdy 3 hig! is a dad 
ſurrender to moſt purpoſes. 


8 Gere to a ſtranger for life, and then take a huſband, and the 125 
* P. 306. leſſee * ſurrender to the huſband; this is no good ſurrender, 
neither can it enure ſo, becauſe he, to whom it is made, hath 

not the reverſion in his own, but in his wifes right (.d 17 57 YR. 

e. In reſpeRt of the It is further alſo required in every good ſurrender, that of It Bro, Sur. 2, 


8. Fi itz, Par. 


place where it is de made by werd and without deed, that then it be made in gen 


„ the ſame county where the land to be ſurrendred doth lie, but ook ct, 


lands in one coun- by writing a man may make A ſurrender of lands that do lie i in 
ty, may be good any other county, and in what place ſoever it doth lie. And 
for the lands tbat 
do lie in another à ſurrender may be by word, or writing, of lands lying within 
county: or not. the ſame. county, in any place out of the land (2). And there- 
fore if tenant for life ſurrender to him in reverſion in any 
place out of the land within the ſame county, and the ſur- 
renderee agree to it, the freehold is in him preſently. . 3. bos. Serge. 


in toto. Pers, 9 


„ That it be made of ſuch things, of which a ſurrender may chap. Suri 
dat whe 1 be made. For ſurrenders may not be made of eſtates in fee C. f. x, 
a ſurrender may be ſimple, or fee tail, nor yet of rights or titles only of eſtates fr . 
mace: or not. for life or years, nor yet of part of an eſtate for life or years; 
as if a man have a leaſe for ten years, he cannot ſurrender 
the laſt ſeven years, and keep to himſelf the three years. 
But otherwiſe. one may ſurrender any kind of eſtate for life, 
as by dower, by the curteſy, or as tenant in -tail after poſ- 
ſibility of iſſue extinct, or for years, or years determinable 
upon lives, and that of any meſſuages, houſes, lands, com- 
5 cha. ente, or the like, that are Srantdbjc! from one to ano- 


a. dy - 
—_— _ 1 * . — 


(1) See accordingly 1 Yd 748. — and further in Vin. 0 Süttenter ( A. = 1 N | 
(2) See the note before in this chapter, as to the ſtat. 20 Car. 2. c. HAAS = does not make a Herd abſo- 
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Perk. (et. ther, and ſuch ſurrenders are good. 4. That there be words, 4. In reſpeR of the 


* 608, ; , 2 3 | 4 ; 255 Va * of * , 
95 8 Or words and deeds, ſufficient to make the mind of the ſur- manner: and how, 


and by what words 


_ be253+ renderor to appear that he is willing and deſirous to part with, a forrender may de 


Bio. ſar. | t. 


— 


35- 7 ys and yield up, the thing, ſurrendred, into the hands of the ſur - made go and 2 9 
denderee. And herein it is to be known,, that albeit the words mY ve mane ces 
per words whereby to make a ſurrender, yet any other words . 


eſpecially if it be in the ſurrender of a leaſe for years, that do 


teſtify and declare the will and aſſent of him that is the parti: 


cCular tenant, that he in the remainder or reverſion ſhall haue 
the eſtate of the tenant, be ſufficient to paſs; the eſtate hy way 


of ſurrender (1). And therefore if leſſee for life or years do b ß 


word or writing ſay, that he will hold the land no longer, and * 
with him in reverſion or remainder therefore to enter; of: that 7 
it is his defire that he ſhall enter into the land, and have it, and 
his eſtate therein; or that he is content that he ſhall have his 
_ eſtate, or have his leaſe; ſuch, or any ſuch like declaration as 
this, made to him in reverſion or remainder, will be a good 


Hil. 37 El, ſurrer eee ee ne en, 
"1.78. ſurrender. So. if leſſee for years deliver his indenture 10 a 


* 
1 
{3 
"Wt 


CI 


4Baeman's ſtranger, to deliver it and all his | eſtate up to him in reverſion, 


e. and do appoint the ſtranger to deliver and ſurrender it to, him 
in reverſion, and he do ſo, and he in reverſion accept thereof; 
life. So if the particular tenant do by the words give, grant, 
or confirm, paſs his * eſtate to him in reverſion, and he do P. 307. 
enter and agree to it; this is a good ſurrender: and by all | 
theſe ſurrenders the eſtates will paſs, by way of ſurrender, ex- 
cept it be in ſome ſpecial caſes where the intent of the parties 
doth plainly appear to be that the eſtate ſhall not paſs by way 
of ſurrender. But if a leſſee for life, or years, do anly: go 
from the houſe. or land, and carry away his goods and:cattle, 
and ſo waive the poſſeſſion for a time, either becauſe the leſſoar 1 
ſhall not diſtrain them for rent behind, or the like, and there © 
upon the leſſor doth enter and enjoy it; this is no ſurrender, 


Perk, ſet, neither is this a good yielding up of his eſtate. And in ſuchla 


54,15” manner, and by ſuch words as before, any thing that may be 


Fits, fur. - granted by word without writing, may be ſurrendred by word 


Co, ſuper 


Lit. 333. without writing, ſo as it be made within, the ſame county 
where the thing ſurrendred doth lie. And this holdeth true, 
albeit the eſtate to be ſurrendred were created by deed: but 
ſuch things, as commons, rents, advowſons, reverſions, ren 
mainders, and the like, that cannot be granted without decd, 
cannot be ſurrendred without deed. | And therefore if leaſo 
be made for life, the remainder for life, by word of moutli 
without any writing; he in the remainder for life cannot ſur- 
Der 5. render his remainder for life without deed. So here one hath 
vo ft. 16. rank advowſon, or the like, as tenant in dower, or by the 
curteſy; this cannot be ſurrendred without deed. Andi iin 
caſe where there is any ſpecial matter to be contained in tlie 
ſurrender, as reſervation of rent, condition] or the like, there 
for the moſt part it muſt be by deed; or it will not be good. 
And therefore if tenant. for life declare himſelf by word of 
mouth to be contented and agreed that he in the reverſion ſhall! 
have the land and his eſtate therein, rendring ten ſhillings a 
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(1) In the caſe in 1 Wilſ. pt. 2. p. 27. the court held that the words e releaſe and diſcharge” were much 


ſtronger than words which have in many caſes amounited'to a ſurrender, at res magiſ valeat quam pereat.. 
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TR 1 _ rent, ot p ying 7 a ſum o momey pen 
1 if Re 8 leſſor he ſhall have it r G. this „ 
e you, 58h: od ſurrender. And a ſurrender may be made alſo ib e ba = 
n. p * E ition precedent or fubſequent;/ as, if jt be with reſervation: 7+ * : 
5 "if rent, tat if it be not paid it ſhall be voicht but if it be un 
eſtate for life that is ſo ſurrendred, it ſeems it muſt be made 
by writing indented; and ſo likewiſe it ſhould ſeem the lag 
. of the ys? of 4 leaſe for years upon à condition, or hoe. 
6. In reſpełt of the ever it is moſt ſafe fo o do 5. That the ſurrenderec do agree ? ka, 
r accept. of it; for until chen the ſurrender is not pet fect: Li. Bro, 
| de: ant wh but if the ſurrenderee do ones agree to it, he cangot after dif- 55 
\ agreement is neceſ- "£2 for his firſt agreement doth perfect the ſutrender. But 
ar. s actual entry of the ſurrenderee into the land is not neceſſaryꝰ 
And ene if tenant for life or years ſurrender to him in te- 
vetſion out of the land, and he agree to it, he bath the lantt 
in him Preſeatly. And yet he may not bring any action g 
P. 308. wean againſt any man * for any. e done W eee N 
„ until he Rave made his entry. 6 EE ien 
3 here note, that in the cite befbre; hers things may " - 
ſs by way of ſurrender; either beeduſe of an intetvenient 
ofta „or the News) if there be ſufflcient words in the. h : 
it may avail to other purpoſes, and may enure and paſs the 
thing -d of grant; but then if it be an eſtate for life that 
ie kee to be ſurrendered there muſt be livery of ſeiſin made 
n the deed.” Ant therefore if there be leſſee for years, tho 
mainder for Hife, or years, the remainder in 8 and the 
leffee. for years in poſſeſſion doth. ſurrender and grant all: his 
oftate to him in on nt in fee eee this deed cannot 
+28 a ſurrender, yet it ſhall enure as a good grant of the 
„ eſtate of the leſſee for years unto him in n fle. 
6. How a furrender A ſurrender in general ſhall be taken moſt: ſtrongly 2 inſt 3 8 : 
_—O the ſurrenderor, and moſt beneficially for the ſurrenderee; And 
du taten. thorefore if I hold of the leaſe of A. one acre for life, und 
| ; 3 years, and I ſurrender to A. all my lands; or 
alli my lands I hold of his leaſe; by this ſurrender both the 
acret are ſurrendered-. But if the ſurrender be of all the land 
I have or hold for life, or of alf the lands 1 have or hold ifos - 
years of the leafs of , contra. And if I hold one acre: for 
life of the leaſe of the father of V. S. and 1 hold another acre 
for life or years of the leaſe of I. S. himſelf, and I ſurrender to 
J. S. all the land I hold of his leaſe; by this the land that 1 
had by the leaſe of bis father doth not paſs. A ſurrender to 
one joint - tenant ſhall be conſtrued to enure to them all. Bat 63 
if tenant for life or years grant his eſtate to one of the joints e drs 
tenants in reverſion, it ſeems: this ſhall not enure as a winnen Li 2 ; 
der to them all, but as a grant to him alone. 
Alf the deſſor malle, and the leſſee take, a new — upon con- 85 2 | 
dition, this ſurrender in law is abſolute; and albeit the condi?- 
tion be broken, yet the firſt leaſe is gone. But if the leſſee 
furcenger or grant his eſtate to the leſſor upon der e this 
IS. 1 broken may reveſt the eſtate. N 70 
ts more in e next queſtion, and in ion n 
RE hr 12. If any kind of 3 for life of land 2 2277 remain- „ Bro. for 3: 
or "_ end, pn. der or. teverſion of the land, or grant his eſtate to him in re- 555 620. 
de 8 iſe. 5 mainder or reverſion ; this ſhall enure as a ſurrender. And —. ſoper 
ears, ſhall be a if leſſee for years, before his term do begin, make a feoffment gre... 
8 to him in reverſion, or remainder, or grant his eſtate. to him 


ure or be conſtrued | 2 N this. 
and taken, | 


SURRENDER. „ 305 
3 enure as a ſurrender- And if leſſee for life grant his i. When it is made 
„ eſtate to. Tomy in reverſion, the remainder in fee to another; this , . 
ſhmall enure as a ſurrender, and this remainder is void. But if | 
ſuch qa tenant for life make a leaſe to him in remainder or rc. 
verſion for the term of the life of him in remainder or rever- e e 
ion; this ſhall not enure as a ſurrender * becauſe it doth not 4 p. 369. in 
give the whole eſtate, but it ſhall enure by way of grant. 80 
if leſſee for. life make a leaſe: to him in remainder in tail for 0 
term of the life of him in remainder; this mall not enure as a * 
| 8 but as a grant, and ſhall" end wien che life ef te 
TY 7. grantee.” If leſſee for forty years make a leaſe for thirty eren 
Fears on condition, and after grant his eſtate to him in rever- 
ion, and the ſecond leſſee attörn; this ſhall enure as a ſurren- 
bees. der. If there be tenant for life, the remalnder in tail to a 
bs ſtranger, and the remainder in tail to another ſtranger, the fe- 
mainder in fee to the tenant for life, and the tenant for life 
doth make a feoffment to the firſt tenant in tail; this ſhall 
| enure as a ſurrender. of the eſtate for life, and as a grant of "the 
. 4% reverſion in fee alſo. If tenant for life, being à woman, take a 
huſband, and then her huſband and ſhe by deed indented mike 
a «46 to him in reverfion for the life of the huſband; this ſhall 
I not enute as a ſurrender, but as a grant. If there bs tehant 
for his own life, the remainder to J. f. for his life, and the 
firſt tenant for life ſurrender to him in remainder” for the 
life of him in remainder; it feems this ſhall enure as a ſur- 
render, and is no forfeiture : but if he grant it to him fbr the 
life of a ſtranger, and make livery of ſeiſin, this is a fatfeitare. Forſeiture. 
Gor ty If leſſee for life, the reverſion being in joint tenants, grant he 
Und to one or all of the joint: tenants for twenty years; this 
ſhall not enure as a ſurrender, but as a grant; for there temaliis - 
Bro. free an intereſt in the leſſee Kill as a mean eſtate: If leſſee for 
2 wy ears make him in reverſion or ' remainder! his executor ;' this 
ſhall not enure as a ſurrender, albeit it do give hint the Whole 
Bro. furren- eftate. If lands be given to the huſband an wife, the rötain- 
er der to I. S. and the huſband diſeontinde in'fee, and take back 
an eſtate in him and his wife, the remainder to W. N. and die, 
and the wife claim in by the ſecond eſtate, and ſurrender to 
V. N.; this ſhall not enure as a ſurrender, but as a grant. 5 
Bro, furren- If leſſee for life or years grant his eſtate to him in remainder 2, When it is done 
Co. 2.61. or reverſion and a ſtranger ; this ſhall enure as a ſurrender of or made to him and 
3-5%- the one half to him in reverſion, and as a grant of the other . 
yerk. ſect. moiety to the ſtranger. And yet it is ſaid, that if leflee for life 
of land grant his eſtate to him in the reverſion and two others, 
that hereby they have a joint eſtate, and the ſurvivor ſhall 
co. cer have the whole. If leſſee for life make a leaſe for his own 
ver 335. life to the leſſor, the remainder to the leſſor and a ſtranger. in 
fee; this ſhall enure as a ſurrender of the one moiety, and a 
2 forfeiture of the other moiety. If tenant for life ſurrender'to the Forfeiture, 
Bro, ſuneo. huſband of a woman tenant in fail or in fee; this ſhall enure as a 
4 23 grant, and not as a ſurrender. And ſo Ae it ſeems is the law, 
Bro, fur. 46. When the ſurrender is to the huſband and wife. And if B. be te- 
nant for life, the remainder to C. in tail, the remainder to D. in 
tail, and B. infeoff C. and S. his wife in fee; this ſhall not enure 
as a ſurrender, but it is a forfeiture: ſo that if C. die without 
iſſue, D. may enter. If there be leſſee for life, the teverfion #* 1 5 346 o. 
Perk ſect. to two coparceners, and one of them take a huſband, and the 
21 H, 7 40. leſſee doth * * nn. . 
enuse 


— = AC 45 — — * 8 
F ̃ . . Or 2c pre SER — " 1 
— ; ; — - 5 t ag 
. — — was "te; - = CID — — — r 7 — Y 
* - * 7 2 > — nr — — = 1 P — —— —_— > & 8 - * = * — — 3 
b = NT n . 5 3 . : = 22 . 
— — — — —— — ASS" — _— . — —„—t 2 — Dr 3 7 
w — : * N == — — —_— — 2 3 
& 2 "> — * * - * p 2 - — = . - — —— poo C 
END 3 * * — * 5 Los ITO — — A a= 8 * ih 
9 — Reins > Ke LCL . N = 
_ — 1 I. Sr 2 " * * 5 n 
5 IE 8 


— Integr, 
— — 2 = 


= — — 1 . E205 - = —— ——— - 2 
mY b _—_ — De. 
y —_— - : 

25 be an IE One. ** 8 1 6 dds -- 
Þ Fd F . A ˙ IE - ” * * - 
* -44 * 2 2 ä 2 2 pa.” 3 «©: 

EO ͥ 2 —— — — * 8 2 ana ins — — — 0 — OY SE. - © ISS — RN _— 1 * : - — . — 

— — » - a 3 - — — Mo... a, — 22 


. rp cure ana ſürrender, but as a/grant/ Rad y 
au = 1 do grant his eſtate to the huſband and wife, ſſie having the revers 


Ten et rewalnder. in afeoffment;. it ſhall be ſaid the ſurrender of the eſtate for life 


8; Where a deed ! IF have a rent in fee, for life; or years, iſſuing out 40 ano- "an. 75 
2 _ mY 1 We man's manor, or other lands, I may ſurrender it; for if d ; aach 2 
nder fall en. deliver the deed of the grant of the rent to be cancelled unto any . 
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© Hom if ſhe be an infant and within age at this time, it ſcems this 
ſhall enure as 2 ſurrender; not as à grant. If tenant for lift cr bie. . 
3+ When ith done. years, and he in reverſion or remainder, by word without deedjain © 


fion of remainder. 
| or years to him in the reverſion, and the feoffiment of him / in 


0 reverſion, But if he in reyerſion infeoff the tenant for life with- 
dcdiut any deed ; this ſhall enure firſt; as a ſurrender of the: NN 
for life, and then as a feoffment. See more in Dred (1). 


606. 


ſarrender ſhall 
ore ot be token. {OR that hath any eſtate of the manor or land in fees fimple, - 


for life, or years, in poſſeſſion or remainder; either ſolely-by 
himſelf, or Jointly with others, t 8 is a good ſurrender, and 
hereby the tent is extinct and But one that is tenant in 
tail of a rent cannot ſurrender 8 inelthez will the:delivering up =p 
of the deed in this caſe determine the rent. And if one be ſoiled . . 
of land, out of which a rent is iſſuing in fee, and is diſſeiſed, 
and during the diſſeiſin the grantee. of the rent ſurrender his rent, 
and give up his deed; it ſeems this doth not -extinguiſh the 
rent; yet hath the grantee no: remedy for his rent when he hath 
delivered up his deed; And yet if one be ſeiſed of land in feœe Perk. . 
out of which a rent is iſſuing in fee, and he die without heir, 
ſo that the land eſcheat, and before the Lord enter upon his 
eſcheat, he that hath the rent doth ſurrender the deed of the 
rent to the lord; it ſeems this is a ſurrender to extinguiſh © _ 
the rent. And if the grantee of a 'rent-charge i in fee grant the Perk. c 
ſame to him in fee that is ſeiſed of the land in fee; this ſhall * 8 
enure to extinguiſh! the rent; but if he ee it to one that hath 
weng an eſtate for life, contra. ein wy 
And now by this time it is high time we.come to Confemitions 
and: Felegſes, which ſerve to enlarge and amend the eſtate and 
1 re a N 287775 in a 0 r _— £ 3-09 . 
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(1) And further to whom a  furrender may] be made in Com. De. Surrender [ F. n in. 2 Safe 'B. } 
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h t 1. Confirmation, 


rem e M Cot on 
8 1 one bath; in or unte lands or 13 5 
Lite 233. dhe poſſefſjon thereof, or ſome eſtate there 1 
able eſtate is made fure and gnayoldable, or” 1 
cular eſtate is 944 8 45 and infarged (1). Ah | 
may he made by other words as by Ped, er ene. wh 
8 eneral words, and ſerve to make a 9 of 2 2 
_ recs &c.. yet. it "is moſt commonly and 7 1 
_ theſe words, Confirmaſſe, Ratificaſſt . approbaſſe, 
hip ratum et nun Facere, E Jupplere onnem 
| he thatmakes the confirmation is ſometimes Cal 
. and he to "whom it Is made the ae 
Co. ber There are two kinds of confirmations, VIS. 4 Shari a 
. im lied or in law; which 1 is, When the law. by n 57 üction 
Lit makes a confirmation of a deed, made to another J and ** . 
. 9. 42. confirmation expreſs or in deed; Which is When the N one, ö 
or deed made, is intended for a confirmation, . And both tþ 
ate always in writing. The latter is 15 Jes 


TO 4" 


Ted à d 
1 of confirmation; and is mn de e this er, P 
a 8.4 B. Wee. me A. 75 B. rut; e, appro t en 
ionem ** habe de or 5 Gay 

„Gr. : At . 8 alſo ö 


We ns and * N 4 roher | 
to make a conditional eſtate ale And Ale I'S 1 ald 89 be F 
confirmatis perſcient. And ſometimes it doth tend and ſetve to 3 
encreaſe and enlarge a rightfyl eſtate, and 10 to Paſs an intereſt: N 
and then it is called confirmatio' of qevlÞ And ſometimes it 
doth tend and ſerve to diminiſh and a ridge the ſervices, where- 
by the tenant doth hold: and then it is called cor mati 
. diminuens. _ Fl 1035 
Co. 24. The nature and work of this, where it doth End 2 foundation + The nater n 
r, to work upon, is either to encreaſe and enlarge the eſtate of ah yo 
7h. 6. 7. him to whom it is made from a leſſer to a greater, and to gi nt. 
% him ſome new intereſt he had not before; or to cee 5:4 
egen perfect the eſtate that was imperfect before; or to change the 
quality of it, from an eſtate upon © condition, to an abſolute . e oo 
eftate or otherwiſe; for this a confirmation will do. In "ſome Mo 
_ caſes alſo it will extipguiſh rights and titles of entry. "Bit i it K caalk 
will not make an eſtate good that is e nor add to, nor EEE 
take from an eſtate a Eefcendible Ab ive not make 3 man 
capable of it that is incapable, of himſelf, 4 or contra.” In # P. 712. 
ſome caſes alſo it will leſſen and 'diminith Torts: or ſervices; but 
it cannot. N will Sas tot Tor nature of the ſervice into 
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(a) Outs] is the 8 or pn to. U 3 8 45 1 e 
mer's power, makes it good and valid ; fo that the confirmation dath pot ragulariy cats an gfaus, but yet ſuch 
words may be mingled in the confirmation, as may create and 17 eſtate; but that is by the fatce of 
ſuch — 4 28 are foreign to che buſineſs of confirmation, and by own. force and power tend to create 
the eſtate. Gilb. Ten. 75. Conlrazation I is of a nature nearly — laat * e. 
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bome other kind of ſervice, nor increaſe | it into a greater | ſer⸗ | 
0. © vice,” F 
VR 4 Where the con- If a Biſhop,” Ded. ; honfPreniliry, or the like, 1 Fr 
-- firmation of ſome 57 leaſe of the land they have in the right of their biſhoprick, or. 
- perſons is needful m 20, 10. 
| ro perfect ine grant deanry,' archdeaconary, or prebend not warranted by the ſta- * 
of others: or 7 tute of 32 HF. 8. and Withrn e other” ſtatutes; it ſeems. this Bier . 
2 may he jeaſe muſt be confirmed by the Fog? and Chapter by their com- i * 


done. 5 a. | 6 
men ic) 1 Ion | 'Y, 15 Ft ther eſhe tw "$92 0. N "I al TERS tbe fir a ed 
e Ache bath or 0 otherwiſe 1 th nate 8 But fe 
that * Folly th 1 5 Abe B 


ich warranted, ted 
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z e If a Parſon . Vicar had made. 
- is N 5t m Ab en been 
Ordinary. 


6 q n! 


T 71 | ordinary * 
By noi! ade £ 0% nt ai een 
ie grant 2:rent-charge t I. F. and his heirs, 
b reverfion; muſt , con im it, od vos 


7; : 5 5 Tent Fill. c for no enger n 


enant for n n 
ere a man f on intereſt in many; + te" Tencrente. rents; Co. 8. 16; 


Dier 277. 


8. g9ods, ore the like, by any grant of, any of Dicc 507 


N Kings of tl realm, |; S. NEE not. hare, the confirmation of —_— 
ey . or of any, ſucceeding, King. Alſo it ſeems rants of f. airs, 138. 


mar wee like, made by one King, will be 
good in law, againſt ſucceſſors without any. confirmation. 
But all ſuc * = Judicial or miniſterial offices, com- 
„ and, authorities, SITS from the King, muſt have the 
Se every ſucceeding, King, otherwiſe they may loſe 55 

them. | 
'5, What confirma- fe 10; every good: confirmation. tending, to confirm an eſtate, ot c.. 1 % 
ions wy be made: alter the quality of it, theſe things muſt concur: 1. There er, 
nd y Al be muſt. 525 808 17 0 90 en and a good confirmee, and a thing to 
er implied confir- be "CO 28. rants; and the deed muſt be well 


mation, or not: and e + 2. Thece muſt a. precedent rightful or wrongful - 


by wh 
e Fa ig 11 eſtate in um to whom. t the a eee is made, in his own or 
1. To confirm or in another” s right ; or at leaſt he muſt have the poſſeſſion of the 


alter the qualuy of thing whereof the confirmation. is to be made, that may be as 


the eſtate of him to $413 


whom it is made, 4. foundation for the confirmation to work upon. As if feoffee 
| don condition make a feoffment over, and the feoffor confirm _ 

9 3˙8 8 bis eſtate to him to whom. the ſecond “ feoffment is made and OS 
85 His heirs; this 31S, a good confirmation to make Bie eſtate abſo- | 
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To the grants of a ſole corporation, as Parſon, 1 "Pin and 2 le, "4 patron muſt give 
his RT cauſe ſuch ſole corporation has not the abſolute fee: but a corvoration aggiegate, as Dean and 
Chapter, Maſter Fellows an&Scholars-of «college, c. orany ſole corporation that has the abſolute ſte, as a Biſbop 
with conſent of the Dean"and-@haptery may by the common law make any grant of their poſſeſſions, with- 
ut their founder or patron. C. Lis. zod. b. See further in what caſes the e of the patron and 
wrdinary is neceſſary ; and- as to confirmation by Dean and N 15 uu Kar Coney 5 in "Y n. Ar. 
Feen e. Leaſes (G )).. 2 | | 
ce | +: ES. ute 


Ma — — 


8 32 


oe. 15. 


9 1 
8 this is a g 
= ſet. . may . rs Fee cltate of the e 


5211 


547. 


as, of the grandes; this doth make 
ſo alſo if the Heir of a diſſeiſor that is in by deſceht* 


Co, ſuper 


Lit. 295. 
a O1. 
Boer 23. 


4B. 2. 16. truth he hath granted none at all, this is void. And ſo alſo 


FH 8 


97 2 
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confirmation. 


© EHE 10 N 


ie 4a . Sr lie s Aigen dat; tea. 5 TTY 5 
years,” and the firſt leſſor confirm this ſecond eſtate," it ſeems WM 
0 And iP one 1 hat me 7 * and, 


a os aſs for pad or Rey 'of 1 a 3 may ebnen thi ene 9 415 
ce. 1. 144-- leſſee, and this will make it 2604 for the time. And i one 
wi 6%. make 'a leaſe for life abfolute, or a febffment in fee, of leaſe 
587-38: for life on condition, or be Gifleiſed of land, and the 85 Tor 
Lit, gov. life, feoffee or diſſeiſor, doth graft a rent büt of the land in 


fee; and the leflor, feoffor, or diſſeiſee doth confirm thie eſtate 


good the 


grant for exet. And 
gtant 4 


 rent=charge, and the diſfeiſee confitmeth it; this is a good 


confirmation. 


And if an infant make A "leaſe for twenty 
and the leſſee doth make a leaſe to another for all or 


years, 


Dart of 


the time, and the infant at his full age doth confirm Mis . 
perfect Fog : 


my entry, I 
ent eſtate 


i: eo leaſe, this is a 
| leaſe; for it is a rule, that which 1 may defeat by t 

may confirm by my deed. But if there be no prec 
on which the confirmation may work, or the eſtate be ſuch an 


eſtate as is meerly void, then is the confirmation void, and 


good confirmation and doth 


cannot take effect as a confirmation}; as for example, if a man 


er dower to a woman that hath nothing: 


to do With it, or a 


court that hath not power doth make leaſes by commiſſion, or 
an eſtate that was upon condition is avoided by entry, or a 

| leſſee ſurrender, or a diſſeiſee enter upon à diſſeiſor, and after- 
wards he that hath the rightful eſtate confirm their eſtates ſo 
defeated and gone, theſe confirmations are void: Debile funda- 


mentum fallit UL 


And a confirmation to him that hath no- 


thing in the land is void. And hence it is, that if one con- 
firm all his eſtate that he hath granted to another, when in 


it is, if there be an eſtate and no poſſeſſion: as if a diſſeiſor 
make a leaſe for years to begin at Michaelmas, and before the 
day the diſſeiſee doth confirm the eſtate of the leſſee for years z 
Dier 09. it is ſaid this is not a good confirmation, e quere. 3. 
confirmor' muſt have ſuch an eſtate and property in the thing 
whereof the confirmation is made, as he may be thereby ena- 
bled 'to confirm the eſtate to the confirmee ; as the leſſors, 

and difſeiſees in the caſes before have; other wiſe the 

» H. 6. 62. confirmation is void: and therefore if the heir of the diſſeiſee 
during the life of the diſſeiſee confirih to the diſſeiſor, this is 


feoffors, 


'The 


Cog, 138. So if land be given to A. and B. his wife, and the heirs of 


Co. ſaver 
Lit, 296. 


Fitz. Con- 
tion 
15. 


their bodies iſſuing, the remainder in fee to A. and A. \levya 
* fine with proclamations and die, and ſhe within five years doth * P. 314. 
enter and claim, and after the conuſee doth confirm the eſtate 
made by the firſt gift to the wife, to have and to hold accord- 
ing to the ſame; this confirmation is to no purpoſe. 
leſſee for life make a- leaſe. for thirty years, and after he in re- 

verſion and the leſſee for life leaſe for ſixty years; in this caſe ; 
he cannot confirm the leaſe for thirty years, becauſe he hat! 
granted it before for ſixty years. And hence it is alſo, that the joint tenants, 
confirmation by one Joint-tenant of the eſtate of his companion 


So if 


; Weben 


dS 


no good confirmation to perfect his eſtate, . albeit . the diſſeiſee 
die, and the right of the land deſcend to his heir afterwards. 
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| pet . their - adi are * . WY =_ 
intereſt in the Whole land. And yet if one Joint- tenant con- Lit. fee, 
Re firm a, whole land to his companion, to have and to hold the Reue, 1 
5 og to him and his beirs ; this ſhall amount. to a grant, and 
. good to paſs his moiety. And hence it is alſo, that * a 
if a man rant 5 rent · charge out of his land to another for Go up 
life, and then confirm his eſtate without any clauſe of An | 
= (for by a clauſe of diſtreſs a grant of a new: rent may be made)  _ 
to have and to hold to Bim in fee-fimple, dr fes tail; this 5 
is void, for the confirmor | hath no feverfon of the rent ian 
him. 4. The precedent. eſtate. muſt continue until. the. A: 
firmation, come; as in all the caſes. of yoidable eſtates the © 
confirmation. mult. be before the eſtates be made void. by entry; 
zo or otherwiſe the confirmation will be void. And there+ 
re if leſſee for life or, years ſurrender, or the diſſeiſee enter 
upon the diſſeiſor, and after the leſſor or the diſſeiſee confiem 
tte eſtate of the leſſee or diſſeiſor; this confirmation comes too 
late. 5. The eſtate een and that which is to be con ce. ;. 11 
firmed, muſt be lawful and not prohibited by any Act of Par- 6, agg 
liament. And therefore 1 ſpiritual perſon, as Prebend, r 
the like, make a leaſe not warranted by the ſtatutes; the con- 
firmation of the Dean and Chapter will not help nor amend =” 
And if tenant in tail made a voidable leaſe, . and after confirm it 
himſelf, this is voidable ſtill. 6. There muſt be apt words of Lit. arr. 
confirmation i in the.deed or inſtrument. . And, herein note, ein „ 


7 


albeit the words confirmavi, ratifcaui, & approbavi be the © oper 
moſt ſignificant and proper words to make. this conveyance, yet her 256 
r, 147. 


ſuch as are made by other general words may make a good con- ;. 15. 
firmation. And therefore it is agreed, that a deed made by the 
words dedi, conceſi or demiſi, may make a good confirmation. 
And therefore that if the diſſeiſee, coparcener, or leſſor, make 
a deed of the land by the word dedi or canceſi to the diſſeiſor, 
other coparcener, or leſſee for life, and deliver the deed; this 
Livery of ſeiin. is a good confirmation without livery of ſeiſin (1). Alſo if a 
5 feoffment be made to A. to the uſe of B. and his heirs upon 
condition, and before the condition broken, the feoffor and B. 
do join in the grant of a rent- charge, and after the condition is 
5 broken; in this caſe, the law doth interpret this a good grant 
ii from B. and a good confirmation of * the feoffor without any 
words of confirmation. So if tenant for life do grant a rent to 
him in reverſion, and he by deed doth grant it to another and 
his heirs in fee; in this caſe, the law doth conſtrue this a 
good grant and a confirmation allo. And in theſe caſes of con- 
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(1) The words dedi & aſt are as FI as 85 word confirmavi, for they amount to a t of the . of 
the perſon in poſſeſſion; and if he has my right I can never after impeach his eſtate. Gilb. _ 70. ee further 
what words ſhallenure as a confirmation, in Vin. Abr. Confirmation (X.). MHadax in p. 19 of the Diſſert. pre- 
fixed to the Formul. Angl. ſays, that moſt ancient confirmations made after the conqueſt, often run like feoffments. 
with the words, Dedi, or Conceſſi, and Confirmavi : and are diſtinguiſhable from the feoffments, chiefly by ſome = 
words importing a former feoffment or grant; as where they run, Dea, or conceſſi & confirmavi, eh lands 
ficut charta fucta to ſuch a one (either the confirmatary or his anceſtor) teffatur, or the like.—-[n ancient time, 
when feoffees were frequently diſſeiſed of their lands upon ſome ſuggeſtion or other, charters of confirmation 
ſeem to have been in great requeſt. For in the early times after the conqueſt, we meet with ſo many con- 
firmations ſucceſfively made to the ſame perſons, or their heirs or ſucceſſors, of the ſame lands and poſſeſſions ; 
that it looks as if men did not then think themſelves ſecure in their poſſeſſions againſt the King or other great 
Lords, who were their feoffors, or in whoſe fees their lands lay, unleſs they had repeated confirmations from 
the King or his heirs or ſucceſſors, or the other great Lords or their heirs. And theſe confirmations, very _ 
anciently, ſeem to have been ſometimes made either by precept or writ from the King or other Lords, to put 
the feoffees or their heirs or ſucceſſors into ſeiſin after they had boon 4iffciſed, or to Keep mem in their ſci 
undiſturbed, or elſe by charter of expreſs confirmation. | SDL FS | 
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cee n, Off CONFIRMATION 332 
2 * fiemations: of eſt tes, if i" be by hs difite- to wht dificifor * e . 
ere it is good without any words of heirs: as if the Fw , - 


ke. . e eſtate of the diſſeiſor, or confirm the land unto him, and 
ſay not to him and his heirs; this is an effectual confirmation 
to him and his heirs for ever. And if a leſſee for life or a 
_ difleifor take a leaſe for life, or years, &c. and he in the re- 
verſion, or the diſſeiſee confirm their eſtates, and not the land, 
and without any Habendum or limitation of eſtate ; this is good 
0e. 145. for ſo long as the eſtates. do continue. But it is meſt ſafe 
always to expreſs the eſtate, 7. e to ſay, to have and to hold 
the land to him and his heirs, or for life, &c, as tlie agree- 
ment is. If leſſee for life grant a rent to one and his heirs out 
of the land, and the leſſor doth confirm the eſtate, or the 
.  rent-charge, this doth make the eſtate af the rent ſure, And 
ſo alſo if he do confirm the rent, and fay, to have and to hold 
to him and his heirs ; this is a good confirmation. But if he 
confirm the rent, to have and to hold to him in fee, without 
naming his heirs, hereby his eſtate is not made better (1 7õ7·ß// | 
Co. 9. 139. If the leſſor confirm the eſtate of his leſſee for life with this 2. To enlarge the 


* 0 


16. Clauſe, to hold without impeachment of waſte; this! is a good eſtate of hint to 
Cob. 76. confirmation to change the ality of the eſtate ſo far as to ike OR TE ge 
it diſpuniſhable of waſte. So if the lord Paramount confirm the 
e eſtate of the meſne with clauſe of acquittal, And fo if leſſens 
for years, or for another's life, be without impeachment of waſte, | 
and the leſſor confirm to Lila for his own life, and omit that 
clauſe; hereby this W oh is 8 and the eſtate 1s Coons 
5 | puniſhable for the waſte. n 2118 2 
Oo, 9. 144. This kind of confirmation are, TI have, all PTY aus- 
5 ar. ties of the former: and there muſt be alſo in this caſe a pri- 
—_— vity between the confirmor and the confirmee. And then it 
Ce. 6.15, may enlarge the eſtate of him to whom it is made, as from an 
835 832. eſtate at will to an eſtate for years, or to a greater eſtate ; from 
9:3 463, 23 eſtate for years, to an eſtate for life, or to a greater eſtate; | 
from an eſtate for life, to an eſtate in tail, or in fee; and from 
an eſtate tail, to an eſtate in fee; and theſe confirmations are 
good. But in all theſe kinds of confirmations, care muſt be 
had of the manner of penning them; and that in every ſuch deed | 
there be a limitation of the eſtate ; 7. e. that theſe words be in 
ſerted, to have and to hold the tenements, r. to him ag hies 
= or to him and the heirs of his body; or to him for term 
of life, or years; as the agreement is; for if leflee for life mae 
a leaſe for years, and then leſſee for life and he in r 
confirm the land, to have and to hold to him for life, or to 
him and his heirs; theſe words will make the! eſtate. to en- 


li. ſect, creaſe. But * if the confirmation be made to the leſſee for * P. 316. 
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Plow e life or for years of his. term. or eftate, and not of the land i as 


to kin od his 1 3 this doth ct Sucker the: estate! : And | 
yet if he confirm the land, to have and to hold the land to Him 60% „ i 
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0 1) See. 1 5 in 1 Waud 729. 1 the ae compares this chapter 00 confirmation, 0 or 
any other in this book, -with the chapter on the ſame doctrine, in 1 Nod, he will egi diſcern how much 
the author of- that bock Minds" indebted to the Tuch one. It is to be 1: mented. that in copying the Touch- 
one, he has very frequently N the FRET? of 4. und emacs tles y OY: the order of its beau- 
tiful analy bb 1 3 101 nie 
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late, or for-part — 
| the ching; or 7a, * And therefore if a difleifor, tenant in tail, or huſband of the land IE : 7 — 


and to hold the land to him and his heirs: this is a good cot 55. co: 4 
veyance of: the fee- ſimple! to him after the death of his wife! 2 
Ad if I let land to a woman ſole for the term of ber life) WW 
tdtrazketh 4 huſband, and after I do confirm the eſtate of the e . 
huſband and wife, to have and to hold for term of their two 
lives; this is good, but it ſhall enure only to enlarge his eſtats 1 00 
for term of his life if he ſurvive his wife. But if one leaſe 9 
another for life, and after confirm the cſtate of the lefite to 
him and his wife for term of rec Free Lives; ; this 10 voic as 0 
: his wire)...” : i 
| If one gtant 2 redie-thayye out af Bis kad for 1 8 4 after Lit feet, 
F the grantor confirm the eftate of the grantee in the rent without 1 
Now any clauſe of diſtreſs,” te have and to hold to him in fee-fims = 
ple, or feg-tail ; this confirmation. is not effectual to enlarge the 
„ eſtate, But if a man be ſeiſed of an old rent- charge or rent- 
N ſervice, and grant the fame firſt for life, and after confirm tjge 
| eſtate of the grantee in fee-fimple e or foe-tail 3 this is of aan and 
Will enlarge the eſtate accordingly. 5 
I tenant for life grant a rent out r the nz id oe and his Go. 1. wy 
heirs during the life of the leſſee for life, and after the leſſooß 
confirm the rent to the grantee and his heirs; it ſeems the 
eſtate is not hereby wr and bur when the tenant for life dotle 
die, the rent ſhall ceaſe. 
his kind of confirtnation. may * 5 5 by the Tanks words. Co, ſuper 
as the former, vs. by the words, give, grant, of demiſe.” But - 0h 
neither of theſe may be made by the words ſurrender} releaſe, ess 
exchange, or the like: for theſe are peculiar words deſtined to 1 "Fes 
a ſpecial end, being proper and peculiar manner of conveyances. - 
And yet if I that am a leſſor do fay to my leſſee for years by my - 
deed, I will that you ſhall hold the land for your life; this its _ 
2 good confirmation to encreaſe the eſtate by this word vo only. 
So if Lgrant to my leflce for years, that he ſhall hold the land 
for term of his Dey: this ee 10 05 other n 5 a 0 
confirmation. 1 
3. To diminiſh or By a ten tobe lord may bes aki; wk ef his 9 os 
* e 50 which holdeth by knight's ſervice to hold in ſocage: 1 he. 
ES or to hold for a leſs 70 or to hold at common law, where 
| belare ha did hald in ancient demeſne; and fuck # confranaticy 
*P.317. is geod. But ſuch a “ confirmation as is to hold by new ſer- 
vices, as a iroſe. for money, or the like, is not good for that 
Pup ale. And in this caſe there muſt be alſo a Privity. 0 And 
Abs 474 he ofaie tif, there be Lord, meſne, and tenant, and the Lord 
oy confirm the: eſtate of the tenant to hold by leſs ſervices; this is 
void. And if the Lord confirm to his woke after he is diffeifed 
before bis entry, to hold by leſs fervices'; this is void: 
6. Where a con. A confirmation may be by apt Words in caſe of a leaſt for years! Co..g. 12. 
firmation may be 1 5 part of t the time, but in caſe fa frechold it cannot de ſo. 1. ber. ö 
good for part of the And ſo alſo it may extend to part of the thing before in eſtate. 8%... 
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he hatk ia che right of his wife, 61 leffee for life, make a leaſe 528. 
| bor! years, abhd the diffeiſee, iſſue in tail, wife, or leflornmake a af? 
5b firmation of all the land for part of this time, or of part of the 
land for all the time; this confirmation is good. But if any ſack © 


11 perſon make a leaſe for ths gift it in A e. the diſſeiſee & c. 
i 3 Cannot 


07 * 0 on ® 1 N "m A T 1 04 5 
46 pat A ER bot he un 
helps if herganbrm his eſtate pa one hour, it is a confirima- 


the Whole eſtate. And ſe alſo if he confirm the land to 
iſer himſelf but one hour, dne week, one year, or for 


And if it be a leaſe for years that is confirmed, care muiſt be had 


bor the whole. time: and therefore the conficotion muſt be had 
of the land, to haue and to hald for part of che term; and being 
ſſp wade; it may be guod fur that time only, and nd longer. 


2 "br oken I confirm the eſtate of the feoffee abſolutely ;- his wall 
pot extingdiſh ehe condition; Apd yet if the condition be 


broken fit, ſo as my entry is 1a 
mation will .cxtinguiſh the condition. And if the feaffee on 
3 make a feoffment oyer abſolutely to another, and I con- 
fm the eſtate of the ſecond feuffer, whether it be befor at after 
ug condition hraken ; by this the conditian is diſcharged. 


557 255 one that hath a rent, common, or profit out of land on. 
to the terre: tenant his eſtate; in — caſes; nutwithſtand- 
ing 08. confirmation, the ſeignory, rent, * Se. do 
continue, and this ſhall not anure to extinguiſh it. 
2 * If the diſſeiſee and a ſtranger diſſeiſe tha heir of the eib 

; and the diſſeiſee confirm the Slate of his companion; this ſhall 
not enure to extinguiſh the ſuſpendad right of the diſſeiſee, but 
when the heit of the ilar wall re- enter at ſhall be revived. 
And if the gtantee of a rent charge, and a ſtranger dige the 
tenant of the land, and the grantge confirm» the eſtate of his 


extinguiſh it, but after the mee of the tenant, the rent 
a e el bn Men 16115 
75 ſuper oi wei Jp fo n hold his land of ane by! Knight's steg) rent, fut 
of court Sc. and I en ſm is eſtate to hold af me by Knight's 


© Eaſe, albeit 7 do abridge the dervice; vet L hall not be 
conſtrued to take away wardſhip. relief, and to AP my 
| daughter, and:make my. on Knight. and the like. VICE 
See before, Tf I have an eſtate in land ſor my life, and he in e 
deth ęonfum the eſtate to bene, for the term of ur 
lives, this ſhall enure only as! a conturmationiof: my eſtate and 
2 a8 to give any eſtate to my mife. But if I have a Raf 

life or years in light of my r and he in the reverſion 
do confirm the eſtate to me and my wife, to have and to hoid 
dn for our lives ; this ſhall enure not unly to confirm the 
3 aſtate, but alſo 40 create an eſtate to me aftar my wife's death : 
-- and.in the caſe of a; leaſe for years, it makath our eſtate Joint; 
but iin the cafe of a leaſe Es Vibe, 'I ſhall take by way of n+ 
1 «ſtate for my life after:imy-wiſe's enth. Ad 
in this caſe the conſfirmatian be ta me and my wife, torhave 
| add to hold the land to:us:amocand our heirs; this hall onure 
Li 5 to us in feenſumple as joint-tenants. If danid- bo llet 10 hafbiad 

a wife, eee to: hold the one co the hufband 
for this/life, and the other moicty ta the wiſb for ber life; clad 
the leſſor confirm to them! both their aſtate in ue land, oto: have 
aud to hold 6 thing aſe, at ito the ne 


ns moiety - 


Ins Sen this is a gad confirmation of the eſtate; for ever. 


to the manner of the:coofirmationj1 for if the confirmation be = . 
= the.cftate ar the term for one hour, this is a good confirmation = ' 


215 HI make froffment on condition, and befatt the condition 


ful; in this caſe, the: confir- and taken. 


lit. ſect. If the Lord odpfice the te. tf his: — ag 45 Th 2 7 


companion ; * this ſhall not enure as to the rent ſuipended,to P.“ 318. | 


ſotvice only, for all manner of ſervices and demands; in this 
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1 0 1 A eriure RI to) le ited: tube, „ 
5 8 8 to the other moiety they: Hall be joint-tenants. 13 And Web 


I mon of the inheritance. -: /' 


make it good. for all the term. And if an eſtrre bar life or in 


1 
ſuch a leaſe for life be made to t-Wwo meu by ſevetal moieties, pos. 


_* the leſſor oonfirm their eſtates in the land, to have and to 


hold to them and their Bain by this R _ tenants. in com- 


«rt ve: 4s. Ht A 


n, e 
2 1 


I the diſſeiſee confirm 5 — N of the 1 to haye . 


5 to hold to him and his heirs of his body engendred, rd . 


have and to hold to him for term of his life; this ſhall * . 


5 * him as a fee-ſimple,! and ſhall confirm his eſtate for ever. 


ff my difſciſoriaake-aJeaſe- for life, che -vcinainder oer in ff ar. 
and I confirm the eſtate of the tenant for life; this ſhall 27 ² 


1 He not enure to, nor avail him in remainder. And if che diſſeiſor 


gift in tail, the remainder to the right heirs of the 
ſtate of the tenant 


te in tail; and the diſſeiſee confirm the 


; 7 in tail; this ſhall' not extend to the fee-ſimple, no more than 
if the diſſeiſor make a;pift in tail, the remainder for life, the 


remainder to the right heirs of the tenant in tail; and the diſ- 


ſeiſee confirmi the eſtate of the tenant in tail; "For: this ſhall 


extend only. to the eſtate tail, and not to the remainder for 


life or in fee. But if the diffeiſeei in the firſt caſe confirm the 


eſtate of him in the remainder ; this ſhall enure * to and avail 
the. tenant for life. And fo: i a diſſeiſor make a leaſe for life 


and keep the reverſion, and after the difſeiſee doth - confirm to 
the difleiſor ; this ſhall enure to the [tenant for life. And fo 


if a diſſeiſor make a leaſe for life to A. and B. and the Gifte 
confirm the eſtate of A. this ſhall enure to B. and make his 
eſtate good alſo in the other moiety. And ſo if there be two 


diſſeiſors, and the diſſeiſee confirm the eſtate of one of them 


without ſaying more; this ſhall enure to them both. But if 


the confirmation be of the land, to have and to hold the land 


to one; in this caſe, it may enure to him alone. 80 if a diſ- 
ſeiſor infeoff A. and B. and the heirs of B. and the diſſeiſee 
confirm the eſtate of B. albeit it be but for his life; 7 Wis 


| ſhall enure to-both and to the whole fee-ſimpleyvis 


I a leaſe be made for life to A. the remainder. to B. bor Co. lere 
life,. and the leſſor a e their eſtates in the land, to have and 99. 


to hold to them and their heirs; this ſhall enure as to the one 


moiety to A. in fee after the death of B. and as to 0 W 
maiety in fee to B. after the deattbofi e ns: 1 


elf lands be given to: two men and the hel oft their two bo. Co. Idem, - 


dies begotten, and the donor doth confirm their eſtates in the 
land, to have and: t6. hold the land to them two and their heirs; 
it ſeems this ſhall enure to them as a Joint Wande for their 
uvos, and after for ſeveral inheritance. ng ob 
If the leſſee for life, or the diſſeiſor, doth 30 wal an abſolute Lit, ſeet. 
leaſe for years, and he in the reverſion, or the diſſeiſee, doth = * 
confirm the eſtate of the leſſee for years; this makes the leaſe 5% „ 
good for all the time. So if the diſſeiſor makes a leaſe for life, * 
and the diſſeiſee doth confirm the eſtate of the leſſee for life; 
this makes the eſtate good for the life. And if he in tever- 


ſion confirm the eſtate of the termor but one hour; this doth 


fee be confirmed but for one hour; it is a good confirmation for ha, 
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tion, i, a releaſe expreſs or in desd p and that is à puipoled Ut» 
releaſe, when the act done, or deed made, is intended a: re- : 


leaſe: And this is always: done by writing. And then. it is 


Fs. 


defined by ſome to be an inſtrumem whereby eſtates, ri; bt = 


ſometimes _ transferred, ſometimes abridged, and Be : 


_ enlarged, which is after this manner. Noverint, &c. me A. 


de B. remifiſſe, relaxaſſe, & omnino de me [ve / pro me] & hered. 4 


meis quietum clamaſſe C. de D. totum jus, titulum & clameum 


gue habui, habeo, vel quoviſmodo in futuro habere potero, de & 


in uno meſuagio cum pertin. in F. Sc. And a releaſs implied 


or in law; and that is when the law by intendment and con- 


ſtruction and by way of conſequent doth make a releaſe of an 
act done to another purpoſe. And this is ſometimes by writ- 
ing, and ſometimes without writing. Theſe releaſes alſo are 


ſometimes of a bare and naked ri ight, and ſometimes of a right — 


. 321. 

3. The oatufe and 
operation. of it in 
general, 


accompanied with ſome eſtate or 8 and ſometimes they 
are of actions real or in lands or tenements, and ſometimes of 
actions perſonal of or in goods or chattels, and ſometimes of 
actions mixt partly i in the realty and partly in the perſonalty 3). 

* A releaſe is much of the nature of a confirmation; for in c, neger 
moſt things they agree and produce the like effects. This 1 75 


Co. 1 o 
therefore is ſaid ſometimes to enure by way of mitter le eflate, „ 


7. e. by way of giving or transferring or enlarging of _ an. 606. 4. 
eſtate or intereſt ; and fo doth give ſome new intereſt or eſtate 348. 
to him to whom it 3s | made. And ſometimes it is ſaid o 
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( RY For it is contrqry to the nature of a releaſe to ge e 4 Co. 25.— Hut. 65 and therefore one 5 


tenant in common cannot releaſe to his companion becauſe they have diſtinct freeholds, Co. Lit. 200. -A re- 


leaſe cannot operate but upon an eſtate, intereſt, or right, Rol. Rep. 197. When a man has the right and poſ- 


ſeſſion in him, he muſt convey by feoffment, Which made a notoriety amongſt the tenants by the feoffment 
coram paribus, When a man was out of poſſeſſion, he might convey by releaſe only; ; for the diſſeiſor had 


the poſſeſſion, which of itſelf made the notoriety, and the æeleaſe transferred the right; ; ſo that a releaſe is a 


con veyance of right to aperſon i in poſſeſſion.— Gill. Ten. 53. 


(2) Ancient releaſes were uſually diſtinguiſhable from feoffments by the words quictur 3 ceveth, re- 


laxavi, &c.— to which words, others were ſometinies joined, ſuch as abjuravi, forigjuravi, foriſaffirmavi, 


Kc. upon a charter of releaſe, ſeiſin has been delivered to the releaſee, or an act done chat was like giving 
ſeifin.——See further in Mad. Form. Angl. Diſſert. p. 19. 


(3) See accordingly 1 Mood 696.—and. more amply as to lever: BI ad 1 how agg in what 
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Co, 10. 48. aide Nene Wenk and ver. nſelve: 
2 given and transferred: by way of ele abt all Tight 
6,  tles ts lands may be given, "barred, and die „ 
and ſo alſo may Tights" and titles to good oy. 1 tele ä 
all actions, real, rſonal and mixt, may be iven, diſchar JR 
or extinct by a for howfoever” rights, 408 titles of = ons . e e 
cannot be grated dy act of the" party; ner may 8 „ 
granted from one man tb another by act of the law or the paftfc- 
ty; yet all theſe may be releaſed to the tetre-tenant. And * , ee 
right to a free-hold'vr inheritance, ſeigniory, or rent, in pre, 
or flitliro, may be releaſed fve thanner of ways, and th Hirt 
three ways without any pri ity at All. 1. To the tenant of the 
free: hold in Gerd or in law. 23 Te im 0 the temainder. . 
To him in reyerſion. The other two Ways in reſpect of privity 1 
= without any eſtate or right, as by demandant to 'youthre, | T 
donor to done after the donee hath diſcontinued: 1 p. 322. 8 
Bro, Re- © All conditions annexed to eſtates, powers of rea "of | 
wenn uſes, warranties, covenants, tehures, ſervices, rents, — 9 
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what ſhall be ſaid 2 #4 
2 good releaſe in 


_ deed of ſach thin 
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what worde. | 
(0 8 ſeigniory, ;| 
rent-ſervice, com - 
mon, or the like. 
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in fee, and then the Lot " leaſe ll 1 
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but it will diſcharge all the arreagages. 


the cafe. of a rent · ſervice 
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Of an advowſon, 
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Of a condition. 


If. a rent- charge, common of paſture, or 00 other profit fe | 
prender, be iſſuing « out of ix y land, and he that hath it dot th 
releaſe it. to meg this is a hy releaſe and will extinguiſh it. 
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the day of well as after, but net by the 
vo therefore if ons e 0 I. 87 ut u 
ſurrender ef J. S. he will pay bim an hundt ee 
. and after the promiſe: and before the ſarrender eee 
dobt; this "doth diſcharge the debt, Bur if be 
3 ͤ if the ſurrenderee Fall fell the land, and ſhall Lane gte 
„ pounds, that then he ſhall pay wy rende . run Hun. 
ddt Pounds nore, and the fürrenderer beldre fald releate this 
ſum ; this is no'diſcharge of . And yet a r 
miſe is a diſcharge of it! And if 
ILS. do Wie mean hundred pounds f Ochob- ut 
doth owe mie, that . win pay the the hundred pounds 1 N. 
vembris, and 176 Seprembris” Teles ito Han this debt; "or al 13 
actions and demands; in this! caſey od to 
diſeharge this Promiſe. But 10 4 releaſe of the aaf. : the 
hw is, , SoC 26:2 Ry th Woe Se 
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4 / Or ay 200 Ee 3{} 1,936 3 . 1 
:. all ches leaſes muſt be: made by apt words, ad doeh c++. 32. 
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_ other grants. And therefore if . malle a releaſe to B. in 
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right in fee. And if he malte a leaſe for life, this is 'peleaſe = 
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( 1) See accordingly fa rate. 4818 . 5 Ni fays 4 hat 5 ere a in opinion 
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os - [2g gong:for.eyer (170 #t90014..y9 ipgothoy 404925 tin 
CY By a releaſe of ata man, s title unto lands tenements, Vith Of all title. 
oper” 0 out more Words, is releaſed andidiſchaiged as as is re Wo, 
= 22 all a andes ee releaſes | 
like operation: For howſoever; title ſtrictly and propetly is 
= 4 man . lawful.cauſe; of entry into lands WMhereof 
another i is ſeiſed, for which he can have no actian yet iti eom- 
monly taken more largely, and doth include 4 riglit alſo. And 
= 1 titulu⸗ Ne Mdena Quad: “em e.. Ant den is it 
. 8. 1% By a teleaſe 0 ee of entry, a man hath 1 iu Of entry or right of 
lands, without more words, a man is barred af all right or power . 
of entry into thoſe lands upon an right whatſoever. And if a 
man have no other means to ome * the land but by an entry, 
and he hathireleaſed that by tl aſe words; he is barred for ever. 
But ii one have a double iz. £ right. of entry, and an 
2 to recover Bir. right et them: Page eee by | 
Lit. feet. Vt Doin 2 Actions  regl;-without. more words, are FTA MM 
#43 charged/allixeatiand mixt actions then depending, and all cauſes 
2 1s. of teal and mixt actions not depe — ::And- therefore all 
:1;. 500. cauſes of ſuing of aſſiſes, writs of entry, Quare impedit, actions 
Le. 338, of waſte, and the like, which the party hath at the time of 
**z the releaſe made, are hereby diſcharged. But this releaſe. will 
not bar him that doth make; it of any cauſes of action that 
hall ariſe and accrue afterwards. Neither will it bar him f 
an appeal of death or robbery, writ of error, or any ſuch like 
thing: nor of any thin giwhich. a releaſe: of all actions will 0 
not bar. And yet whe ola nth be reſtored. or recovered by | 
Judgem ent in a writ of error; this releaſe is a bar to the writ 
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caſe, in a writ of error brought by+:the defendant; upon the 
principal judgement, this releaſe will bar him Bot 21 by 

A rit of error the plaintiff-ſhalb not be reſtored to any perſonal 

. 5 or reaÞ thing, this vc caſe is nb bar: a8 if a man be outlawet 

8 | in an action perſonal by proceſs upon the original, and bring a 
e rit of error, and then teleaſe g this is nonbür to but N Y wage 

| Ia man bywrong take or find my goods e deli. 2 55 
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% Oe — ann 3 this — my 2 4 = 


. l = = 
— — TIES 
— 
— | 


KS... 
—— 

of > 

5 


< 
* 


2 
A 


ä 


PS Me . 
— —öä— — — 
. 


— 


— E ũ ͥõ r err nun + 
— 220 d Eo 


„ noo 8 1 — "ol — — * =» <= 


. 


A — 
9 8 2 — 
Lei molt ne rr ee 


*- ts 


A nd — * — 
pls 2 — 3 N 5342 — 


— 


— 2 4m 
—＋ 2 
- 6.2 ; - 
8 — F C37, = ng * 


* f — EP 2 _ — — 1 
* _— b + a bY — rr . = — 
D . 9 : bh 
3 2 2 n EI" — .-x; n 
— „ E — . 5 1. eri F=2% — " 2 6 Dons 
- — 5 — . by 2 
5 „ gt "RM 3 * 5 . $29 2 * — 2 . * — 
— — r 2 


— — 
. r pr we ak 2 
5 e 
ws Ag ge $4 x 
Ve ge THCILOYT 
265537 E mr % © 2 4 
3 « 
- Rn 


— 3 4 —--#.2 <0 EW 
7 Tz . 


* 


it, 292. 


- NG ons. 
3 


1443 
* 
+ 


> (oh ' of or an annuity gra * arrearag 
ttnhat ſhall grow due dns the, 3 hs —— rent, o — 
e bof nomine penæ, when! the releaſe is before the day of payment. 
or nomine penæ happen. Neither is it a bar in real acti 
wherein damages are recoverable only by the ſtatute, and not 
by the common law, as in a writ of dower, e ne An. 
in le per, Mordancęſter, Aili, Ac. (2 1 9. 
By a releaſe of all debts without more words, are diſcharged [5 fp | 
and releaſed all debts then owing from the releaſee to the re- e 
leaſor upon eſpecialties, or otherwiſe, all debts due alſo upon ;;. 5 * 
ſtatutes. And therefore if the conuſor himſelf, or his land, be 
in execution for the debt, and he hath ſuch a releaſe, he muſt 
= diſcharged: : t and 4 he cannot de; ANGER? a en of all 
: Action 40% wn xg 
Of duties, By A teleaſe of all Pat wichdan more 1 is a * Co. 8. 153, 
| barred and the releaſee diſcharged: of all actions, judgements,” 75 2:2 
* P. 342. and executions, alſo of all obligations. And if the body of 
| ga man be in execution, and the' plaintiF make him ſuch a re- 
teaſe; hereby he ſhall-+be diſcharged of execution, becauſe the 
duty itſelf is diſcharged. And if there be rent or ſervices he- 
hind to the Lord from his tenant, and the Lord make ſuch _ 
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n e by a releaſe of all ſuits, Without more Words, is releaſed and 

. 3 Nr as much as by a releaſe of all actions. And hereby 
_ _alfo are diſcharged all executions in the eaſe of a ſubject. But eck me 
in the caſe of ths King it doth” not releaſe” executions.” And 5 


this doth: not releaſe a covenant before it be broken . | 
By a releaſe of all quarrels, without more words, all Actions Of debates, quar- 
veal; ard perſonal, and all cauſes of ſuch actions, are releaſed tele, ee 
and diſcharged. So likewiſe by the releaſe of all controverſies, A 
or by the releaſe of all debates. But this Will not bar the re- 
leaſor of any cauſes of ſuit that ſhall ariſe after, and were not at 
N time of the releaſe} as the breach of a covenant which thall 
de after, albeit the covenant be before, is not diſcharged hereby. 
Co, 1. 18. By a releaſe of all covenants, without more words, all cove- of covenants, 
N Wes. then broken, and all that ſhall be after broken, but Were 
then made and in being, are Nr act W deferuit” * 
als teftruit nem. 8 , e tron = 
„ en if a leſſee a6 maſt to bes # houſe; fel 80 +. 
b. . + him, at the end of the term, as it was at the beginning of the 
term, and the leſſor before the end of the term releaſe to the 
leſſee all covenants; this doth diſcharge the covenant. "Pu this 
. releaſe doth diſcharge nothin ng elſe but covenants (2), 
| On, 204 . - By a releaſe of all Kia from the conuſee to the {drrectehant, Of ſtatu 
rithout more Words, the ſtatute is diſcharged.” And yet if he 
| releaſe all his right in the land of” We wr rg Of this will” not 
diſcharg ze the land of execution.” 2 3 
By e of all errors and wht of error, all « ot and way Of error. 
4 660 error, and that before they be brought, are extinct and dil 
ks AS. And We a | man” be outlawed. in a perſonal action E 
proceſs up on «releaſe; this wir bar 
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1 f By a 400 7 tp e e es or eee teal, "al Warrar of warranties; 5 
ten made and in being, are for ever diſcharged. BE 8 Al 
2 8. By a feleaſe of all legacies without more words, „4 ith 1 oth Of legacies, 

Go. pw bar himſelf of all the legacies given Him in eſent or. Futurd'; | 

7% fothatif be be to have's le ey at twenty*four years | , and | 


at twenty one years of age he "releaſe to the executor all” le 
gacies or this Togacy in nech; this is a bar to him of b 
for ever. * And yet a wy ac of af demands in this ya P. 343. 


3 0 no diſcharge of his lege). e arty ah 
r By a xeleaſe of rent, the whe is nnch inPaiſchivþed, . Wie- of ent. 
* thong the day of payment be come or not. But 2 releaſt f "Is = 
actions will not ajloharge a rent before the” day of b fete 
9 J  Siuwes be eee tao 3 . 
re By a 5 59 8 of all romiles_ or c aſſumpſit its, . more worde, Of priſe 
KIA. WS 2 man may | bar fall go f of a contingent or. 7 thing, that rr 


Briſcoe v v. YL 
Heires. 
Co. 10. . 


other words could not be releaſed: as if a, man promiſe o me, 
1 — if J. S. do not pay me one hundred pounds the tenth” ß 
Mere next, that he Will pay it me tlie twentieth” of that = hb IE Saw 

kom and e the time t releaſe 4 to wh UM . 10% vilut 888 (8 
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u Caſe, CRE i tte) 
of covenants which-were-broken before» > 5 
Hutt. 17. Smith v. Staſpord.—gee more 


8 


8 


(50 By A ' releafe of all "its a man is EW of 2 ar) error, 
(2). A releaſe of ll covenants until ſuch, a day, is no to 
ing broken before, there was no covenant as to them; per Hobart 
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amply what ſhall be deemed a releaſe of covenants in Vis. br. Releaſe W. s: J-- Com, 7 * (E. 4). 
| | 4 R 


| © = 7%; whoa; ions 
he" 


7 

. 
r 
oy R 


0 * 


« 


2 TH 27 
Fe * 


„ tb 


. * 
: 
—— — — —— — nM eg - 
— — . 


TEL. 


e —— jy Te ACE eos ee rg Es rs — — 


9232 ** 8 
2 on & -- -Y — — 
MER Fi 
— ” — r 
hg _— - 


M ** 1 . * 
— 2 IE cis — — "1 OTA ©) a> 


A 
. 
4 . 
a ae pee a ep en nn nn CO OE TS — — 
ES or oe tn, ng 
as EF Pale 25. Ky 
* by - 


— 


K 1 2 2 
K 


o 
— 
5 1 ' — > r 
— - $23 4, y dy v = _ » 5 
* ; . ff * th RY” 
* — DES... 
<< 3 
— — n 


1 — 


D 23 p 
—— PII ASS — = 
* 2 Ca oh 4 
2 , 4 
5 TOE pate ry 0 4.4 
* . G9 » — \ 
N EE” p 

r gs; 2 


n 
— * — "TE; ho 
oe 8 1 — a TI F —_— — od x q 4 
7 RE TOS Ce ng; tb > A 6A os 14 — — OD 2 n & 5 PX ae > 
as 5 net . 3 G Cy G w 7 — 
N TT” oo 0 8 — 4 3 co. al - + og ad = Ws of SC 
7 * — — Wo * 2 A ge np, oe er or te < Oe 8 — — 
= in, + 5 2 n C wx 7 * 
— 3 as »* oth > HFS =D —— N es _— IE 
2 — 5 


— RC— EST I. IE NES 


- l _ 
3 — 

8 — — - — * r m bd o 

n = n 2 38 - W n . 

2 — „ 6 Se” » A - — - ä I I N. n = o 

> — 48 HPF 8 : * 8 . = — e — 2” r — <>» _ — - AE dts P — a — - 
rr 2 — — a : . 2 = 

g C — W - ices 1 7 r 1 . r 

— ” K = Fes 4 * * » * of 4 | "x — „ * 


| 
„ 
1 1 

5 


" this. 5 Fi LE Frog 8 4 Bus lf 4 rileaſe 
8 to him all promiſes, this will bar me. Et fic de e g's, 


|  Ofjudgmenes, a releaſe of all judgments, without more words, is he 13. — 
Of executions, that maketh it barred of the effect of any Jadgmaantg den 3 
Nh : againſt the releaſe; for if execution be not taken out, he is © ou 


9 


nm barred of it. And if the releaſee, or his land, Cc. be in 
execution, he and it ſhall be diſcharged thereof by Audita _ 
querela.. And by a releaſe. of all executions, without more. 
words, a man is barred of taking or having out of any iexe- 
4,444: 442 4... cation. upon any Judgment either before ſcins facias or afte. 
 deditagerrela. But if after execution be made by Capias. ad Sat. Elegit, or 
2 5 eri facias, the plaintiff releaſe to the defendant all executions, + 
he cannot. plead ſuch a releaſe, but he muſt have an Audit 
guerela 2 and that * ſy hears, to diſcharge hin ob ene 4 
tion (2)... 2646 | 
Of appeals, _ e of all appeals, a are > ee all ele of: 1 . r 
F 0 of death, of robhery ry, of rape, of bing ef. larceny . 1 
depending, and all cauſes not yet moved alſo. VV 
Of advantages. By a releaſe of all TAI a it ſeems actions of debt upor . 5. 15s 
gaccount are diſcharged. 5 tt ts A 
Of conſpiracies. By a releaſe of all Saen all pk? > Lp ms are diſ- K. u 
Char ged, and ſuch, alſo. as are only begun and ſhall | be proſe- 
cute * perfected after the releaſe, are. likewiſe hereby _ 
. charge tx 
Of forgeries. By a releaſe of all q ek 3 publications the forgery 0 104486 
9 is diſcharged but not. the publication, and tl oxploge the releaſo 
| may take his remedy for that notwithſtanding * is Seal 
Of demands or A releaſe. of all — 1 is the beſt releaſe we all, and hae. _ ; 
2 word is the moſt effectual word of all, and doth in deed in- e. 2 
nels © and comprehend. within it moſt of all the rekaſes: be- * pac 
fore (3). By a releaſe therefore of all demands, without, 5 
more words, are releaſed all rights and titles to land, Warrans ; 
ties, conditions annexed to eſtates before they be broken or 
performed and after they be broken, Alſo by this leaſe, 1 
* P. 344. are releaſed and & diſcharged all ſtatutes, obligations, contracts, 
e recogniſances, covenants, rents, commons, and the like. Alſo Fs 1 of 
all manner of actions, real and perſonal, appeals, debts, duet 
ties. Alſo all manner of judgments and executions. Alſo. 0 ; 
annuities, and arrearages of annuities and rents. And there: 
fore if a man have a title of entry by force of a condition, Sc, 
or a ri ht of entry into any lands; by ſuch a releaſe, the right. 
and title is gone. And if a man have a rent- ſervice, rent- 
charge, eſtovers, or other profit. to be taken out. of the land; 55 A 4 2 
by ſuch a releaſe to the tenant of * Ka. it is ee d 
extinct. 41492 - 
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(1) With _ to promiſes 17 0 one en for another, it is enafted wh the eb 4. of the rot 29. Gor. 5 


or 1 0 other Ie thereunto by him n lawfully 1200 55 A 
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7 31 If a a gion perſon 125 8 all demands, this extends two inheritances, pon. right of _ ee. e for - 
all theſe are implied in demands; but if the King releaſes all demands, or pardons . bow. Hell not * 3 
| tend to any inheritance. be) br. Oy de Sep ph 67. Releaſes 7 44- FS. arab. ; 
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e to A. rendring rent, and at the end of the firſt year he 
releaſe to the grantee all demands; the rent is hereby extinct 


much of the ſame nature. 


W But by a releaſe of all ts, dear all . is not re- 


det | 
Hi, 19 65 2 Naber will this releaſe. anch a covenant of» promiſe 


bility, - or 996 like. 
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ä 8 


it is future: and contingent before it be in being; nor a 


caſe 2 covenant before it is broken: and therefore if the leſſee of 4 | 


houſe covenant to leave it as well in the end of his term, 48 it 
was in the beginning of his term, and before the end of the 


term the lefibf releaſe to the leſſee all demands: this is no bar . 


to an action brought for a breach of the covenant afterwards.” 


Hil. 6 e. And if 4 man, in conſideration of a ſum of money given to 
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pounds by the year if he fityive kit; 463 the marry him, 
E. the huſband releaſe all demands and then die; this is no 


ar to the duty. 80 if one promiſe a woman that if ſhe will 
him, that he will leave her worth one hundred pounds 


i 00 IE hich, and before the marriage the releaſe to him 


all actions and demands; this doth not diſcharge the 13865 
| miſe 4 "mw 

2 2 5 hey are joyned with other words, as when they are alone. 

I If two tenants in common of land, grant a rent-charge of 

forty ſhillings out of it to one in fee, and the grantee releaſe. 

8 60 one of them; this ſhall e ctinguiſh, but twenty thillings ; 5 for 
that the grant in judgment of Law is ſeveral. 

98.6.4 I one have Teveral cauſes of action againſt two, and make 4 | 


Lit, 


join nt releaſe” to them: this ſhall be taken to de a releaſe of a 


joint and ſeveral cauſes of Ain. 


Bro, Releaſe * 80 if an executor have ſome Eon of action Fes himſclf, and 4 Pp. 


* ſornefor his teſtator, and he releaſe all actions, indefinitely ; this 
releaſe doth diſcharge both ſorts of actions (2): A 4 


S 6 fu 11 the tenancy be given to the Lord and 4 ' TO and to as? 


heirs of the "Arranger, and the Lord releaſe'to [his com panion 
all his right i in the land ; this ſhall cnure not only to paſs his 
eſtate - the 'reniahey, but alſo” to extinguiſh his right in the 
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Peck ft. thete be Lord and icht er toe actes, and the Lord releaſe ' 
be, Releae all His right in one of them to the tenant; hereby the ſetyices 
55, are extin& for both. 80 if one haves rent - charge out of twenty 
aeres, and releaſe all his right in one acre; 'hereb by all the rent 
is extinct. And yet if A. Jeaſe white-acre to B. 
deriag rent, and afterwards* doth Teleaſe part o the rent; e 


is go only for fuch part. —— al 21 10 DAO ae 1588 8 en, 


. Releaſe Ir I be ſeiſed Bf Land in fee aan kee 
for life, and after T releaſe all my right in ec And f for 


— 70 —1— ace l 03. 10008: ly tes on. bf 


—— 


1eref ie IF" a Wrinb#! for years, iht the land 85 74 
. all the time. And a releaſe” of all claims it feems is | 


- feaſed an hs Tuch'thing as whereof. a e cannot be made, as a 


And note that all theſe ola his of the Ane foie! when Note: _ Te : 


345. 


for” life, — 2 8 
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(1) Sew ar dlogts Mins; 12 and more amply as to the ane of k Klatt can demands, in Bac. 


leaſe (U)... 


1 55 HA fr $133] 111 lis mitt (37 93H; 31 
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"iy Be EIT 


100 ee the Edle of Huchinen v. e e 


1t is . ot yet in fome caſes ſuch g eneral. 10 may according e 'K in- . 
is point, in 2 Ld. Raym, 


of 


B ar Els 9TH Hog or hep in 2 land for RA e in 
of the tenapt fi or WW; 1s is releaſe, "nothing 5 
* ; b, 

26 109 the e 


diſchat ged, but the 5 5 action of . 400 

and not any cauſe that ſhalt hax open aftetwards. | 
It 2, Natute be entered into the-twentieth-of ri, b ts „ 

dated the ning te ; th of April E ing t0 2 T Z 


conulee by a releaſ 
except 1050 ſtatute) doth releaſe all debts nd demands till 
making of the releaſe ; by this releaſe 5] ſtatute is.diſchatged : 
But if the Words had been, to. the ] of 1h Aate of ff ea 


** 
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1 " f 1 / 


contra. 8 * R 1 #75 . 1 


. NAP Te be 


If a promiſe be of two parts, ad FN to whom 3 it is made do 

a  Felaſe one part, it ſeems this is a releaſe of bot. 
ift. Jan. enter into an obligation of forty „ 
Bu and B. 13th. Fuly, 9 4 a deed e it is agreed between 
B. on the one part, an and 4 on the other part, that upon good 
conſiderations. dotlf .ackn ledge. e fully Stb Ws > 
diſcharged, of all bonds, rut or demands ds whatſoeyer,. -- s 
the beginning o of the world to this day by the ſaid A, and; aha 

he the ſaid B. is to deliver all ſuch. bopds as.. he. hath yet unge- 

livered to A. except one bond of f forty pounds yet unforfeity 

Which i is for the payment of, Ge. which. was. the obligatigg 

before: i in this caſe it was adjudged. 2 good releaſe EE 

charge of all the bonds excepting that de and, . 

3 1 ee fs 45 the premiſſes. i for a 1 82 PE 
3. Inreſpet of the A releaſe of a right, or of an action, cannot be for a time, at i. 
greens Hite will be for __ 125 therefore if a releaſg bę made. d. e 
by P. . 5 995 ih at hath a feerfimple by, wrong, by him, that ha 
9 For one hour, ohe year, for life or gd: is #1 god Ge. foe 

re 110 for ever. . : ed modi to on c.. 
And: if the difſciſee , releas all his Fs "in; e lagd to ther | 
Steig without naming his heirs, or ſetting Heyn any time 
i long. the releaſce f 7 ot the land or the; right of; the; 
lee therein; this i a good releaſe far. ever, and 105 make: | 

_ the eſtate diſſeiſor good fat ever, andi Jo. dathimgke a a 
25091 — —4 Ni fe make without: theſe words, *[ his; heirs Fa, ns 
And if the diet 0 95 his heir make a gift e e eee 


8 


for: At and the nee releaſe all his right; e dane pr 23 
leflee. for life, to EI OY to bald for! lite ant als his wgogds 


re Fi s right for ever... (1, u 11 24 11 Lill Ys 
he l 40 do "Ii; the wr” of the, Aid iſſeiſor, 2 5 
make a te to him for life (which is a releaſe in law) 1 by t this 
nd eee re e Je age dänn ae 
r releaſe to the other, all his right inthe land, Wirth: 
out. the, wor A [heirs], or an more words: this releaſe det 
give to. his Wee . whole, interęſt. far (RYSTe Ade when: 
the Lord, ar 7 55 of. ee releaſe to the tenant, or gerte 
1 Senerally; by e : geleaſng,), 2: ffeerfimpIe is transfersed op 
is heirs, Ge. 2 hm the hord,may Fol. . 
laſs hi ien Fl bis tenant, to hold ft rhim pintail pr Mr. 
5 ſhall bentaken and gnighed cri g N, But 55 


the Y.ord pn releaſe the 1 ſeigniory to his tenant without 8 
— words of heirs put in the deed, the ſame is extinct. | 
Andie Jet land to a mans for-term-of" nb end, Ig 
1 1 to him all my y righ ht which kN barg \ 125 M, V ( 
„ 8 LE PRA Sr in the, deed]; ö. le cle . bc, 


5 — 
N — 


* 


* 


. 


for his life only.” 3 ra e 
Fg And if J leaſe land to 2 man for B et life, 4018 aft "PR 
Jet io him, to have and to hold for His TON lite ; 5 Bereby he | 


0 © 5 o Bold for his life; 5 in both theſe caſes de hath a Ute ane; * *. 


"bath but an eſtate for his dn Hife. 8 
But if I make a leaſe to him for ner life, and after re- 
415 to him, Habendum for his own life; by this bog __ an 
elate for his W 6 
But if T be ſeiſed of Land i in e and let it 4G: Ather 92 
. life or years, and then releaſe all my right to him, to have 
and to hold to him and his heirs, Leroy he hath the fee- " ee 
5 fimple, And if I releaſe all my Tight to Him, to have and to 
5 age bol. to him and the heirs” of his en ts hereby he "hath. an 
| - eſtate tail. MAIS of Pe SPAM nel 
Li, . 9 And if alle he ſeifed' in KS be 4 rent fervice or r 
N and grant it firſt for life, and then releaſe it to the grantee, to 
: * hold to him and his heirs, or to him and the heirs of his bo- 
dy; this nn as an enlargement according to th a Ster- 
ment. LOS 8 Ms 
But if Gir gra 61 a te 1 ge fo for re gut ef! his land 4 novo, 
1 after releuſe to the grantee all his right in the tent, to have 
and to bold te him in fee- -liniple, or Wen, this de th not en- 
large the eſtate 1.6 * OD MIA 4.13 17 10 VOWS [SIO AST THITT) 
2 PAs And 3 all, or . make a leaſe for years; ang | 
enter, by deed doth releaſe all. his right to the leſſee for years inn 
feflion, to hold to him and his heirs for ever; this will not 
1/2412 © make the eſtate of the leſſee 800d for n thay. the life of, F 
tha releaſor. Es 
ho If one make a leaſe for ten years, the 3 for twent 
9 years to another, and he in remainder releaſe all his right to the 
leſſee for ten years; in this caſe, the releaſee hath an eſtate for 
thirty years and no leſs, 807 one leaſe for Journ cannot drown in 
another 0.5 | 
If 1 let land to a woman 15 br her life, 'or 1 and the 
"who a huſband, and after I releaſe to them two to hold for their 
lives; this ſhall enure no further than the intent, and in the 
firſt caſe he ſhall hold jointly with his wife, but in her right, | 
_ _. whilſt ſhe doth live, and after... for. his on life if he 1 — — 
and in the laſt caſe, they ſhall have the freehold jointly. 
If there be Lord . tenant by fealty and rent, and the Lord 
granteth the ſeigniory for years, and the tenant attorneth, and 
the Lord releaſeth his ſeigniory to the tenant for years and to 
the tenant of the land generally; by this, the ſeignory is extinct 
for ever, and the eſtate of the leſſee alſo. But if the releaſe be 
to them and their heirs; then the leſſee ſhall have the inberu- 5 
ance of the one olsty. and: the Seer! 18 extinct, | 
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0650 But he chat das an eſtate for ten years 55 ſurrender to bim that 544 an eſtate * twelve years; and the 


eſtate i is drowned and the other ſhall come into poſſeſſion; and a ſurrender to him that has a greater eſtate for 


years is good as to him that has an eſtate for life, and where the ſurrender is to a termor in reverſion, it is 


all one if the reverſioner had a greater eſtate for years or not, Cro. Eliz. 302.—Vin. Abr. Merger (G.) Merger 
is deſcribed to be whenever a greater eſtate and a leſs coincide and meet in one and the ſame perſon without any 
intermediate eſtate ; whereby the leſs is immediately annihilated, or is ſaid to be merged, that is ſunk or drown- 
ed, in the greater. Thus, if there be tenant for years, and the reverſion in fee- ſimple deſcends to or is pur- 


chaſed by him, the term of years is merged in the inheritance, and ſhall never exiſt any more. But they muſt 


| Come to one and the ſame perſon in one and the ſame right; elſe, if the freehold be in his own right, and he 
has a term in right of another (en auter droit) there is no merger, 2 Bl. Com. 177. and ſee fully as to the 
doctrine of merger in the ſeveral abridgmeNtts.” +, under titles rr. and W 
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11. Where a man 
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18 not bound wor unleſs the obl; 
money without he 
hath an acquittance. * 
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Terms of od! | 


tatute is bond or obliga tiofl of ee bot this Fa b. 353+ 


papa 39) 1 "18 ſometimes uſed in 1 ſenſe,” US. for a decree 1. Statute, 

HE made in pe rliament, called an Act of Parliament. , 

12 "gt ohio , [nee obligations there are'three kinds: Th A ſtatute + 2. 9 
1 ret Rant: 2. A ſtatute” ſtaple: 3 A recognizance. | The ſta- statute merchant. 
"ul tüte cf” is a bond ine leasen before one of the %. 
1 3 of the ſtatute merchant, and the mayor, or chief war. 


den bf the city of London, or two metchants of the ſaid city 
fer that purpoſe aſſigned, or before the mayor, chief warden, | 
or tmalſter of other cities, as York, Briſtol, or the like; or these 
bailfff of any borough or village, or other ſufficient men for 
that purpoſe appointed and authorized, ſealed with the ſeal of 
the debtor or recogniſor, and of the King, which is of two 
pieces; the greater whereof is kept by the mayor or chief 
_ — - Warden 1, and the lefſer by the faid clerk : and the form of it 
is thus: Noveritis &c. me A. B. teneri C. D. in centum libris 
ebend eidem ad fefum S. Mich. proxim. Et nifi fecerb, conceds 
* carrat faper me & baredes meas diftriftio & pena in flatuto 
_- domint regis edito apud Weſim.' Dat. Sc. And this, albeit at firſt 
= ir was ordained and uſed for metehants only, yet at this day it 
is and may be uſed and given by any others, and [od become one 
1 of the common nde of the kingdom (1). | 
27 Kd. 3. The ſtaple doth ſignify this or that town or city, "hither Statute flaple. Zpid. 


ſtat. 2, cap, 


323, 3, Ge, the merchants common cre and communititicar do 18 


22 Hl. 8. * the fer 
Tl fuper tha ck 1 is 
ik, 4 2 1a 
15 H. 0 16. Ack 10 


ſence of ond ot. T Ales 25 he Rode 11 85 and is s led 
Wick the ſeal of the ſtaple. and ſometimes alſo with the ſeal of 
the Party the which it ſeems is not neceſſary. And this is 
_ founded upon the ſtatute of 27 Eu. 3. 8 9. Met was invent- 
ed, and is aſed. only for merchants and merchandizes of the . 
fate ſtaple: this is of the ſame nature as the ſtatute merchant is. 
That which is improperly ſo called, is alſo called a recogni- $ 
zance, Which is 'alfo a bond of record, teſtifying that the re- "IR 
_ cognifor dotk oWe to the recognifer A. ſum of money. And of wal 
_ theſe: there are divers kinds; for there is one wee 
_ founded upon the ſtatute of 23 H. 8. cap, 6. The form 
+ whereof 3 is as YN ated: Ec. 1 A. B. tener C. D. mn e 
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0 if Saints: merchant. and Patute . are eferitied by Mr. Aug Blackflng (in >> 4 Lim, 10015 to 15 
ſecurities for debts, originally permitted only among traders, for the benefit of commerce; whereby the lands 
of the debtor are eonveyed to the creditor, till out bf the rents and profits of them his debt may be ſatisfied ; 
and during ſuch; time as the creditor. ſo holdeth the lands, he is tenant by ſtatute merchant, or ſtatute ſtagle . 
Statute merchan is · purſuant to the ſtat. 13 Edi. . de mercatoribus.—Statute ſtaple is purſuant to W 
3- c. q Thongh the ſtatute merchant was firſt introduced and wholly calculated for the benefit of merchants, 
yet they were not long ingtoſſed by them ; for other, men. finding from their own obſervation that they were 
much of the ſame nature with judgments given in Weſtminſter Hell, but obtained with infinite leſs trouble and 
expence, out. of, regard to their om intereſt and quiet, eaſily fell into this way of e and 3 
it came to be improved into Wee eee ae l inch. * 1 
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15 %% utione debi. preditt. oh & Chi; 2 xy currat riſer 

VVV 27 & executort} neu Pane in fatuts fapule debit.ywro 
% AE BRI,  marchandy i) ir baden empris recuperand: ordinat- & prov}. dat. + 
JFF &c, "And this is always to be acknowledged pita the chief 

VV juſtice of khe King's neh, or of the Common Pleas in e 35 

e eee, JJ time, ot in their abſence out' of term, before the "mayor Ts 

5 7 of the ſtaple at "Weftmin er, and the recorder of the city .  _ wot 

YE $15 * 190 3 Liongan for” the time 'being | 1955 And it is to ate wit us iſe net 

VF of the conuſor,. and With the ſeal of the King inte 3 


7 
= * f 


EE ths 8 for that purpoſe, and with the ſeal of the chief Juſtice, in 


N 


i ane des before whom it is acknowledged z Io they, de. 
CNV oe Dy ) oo whom it is taken, do ſubſcribe) their names to it: and . 
. tis was 1 and may be and is ufed. by merchante, o ; 
1 7 an) „ Hon ;:mlvever, for payment of debts, ot aflurance of — 
| | | WT | hings:. and this 4110 4 18 of the ſame: nature as che tate 
r nt Is 1 1 pr th this andthe two former, ate meh of 
' Tlaocket judgments, the” athre. of jv zements had upon ſoits in the eourt 
i OE ol Ins Bench an To ammob Pleas, any therefore they 11 alk” Co. 8, 1% 
1 1 0 Docket Jad Amen e Foes LOS r 
(il 855 [here Ae alſo. divers WE 5 recognizances, that are | 
i i riley by and ac cknowledged before the Lord: Keeper, 1 
il ; be Wards 5, Maſter of the Rolls, Maſter! of the Chancery, f.. 
" De gane of the one, bench or of the other F of which, are are Dir 573. 
ill SL _ called er Barons of the Exchequer, Judges in their circuits, 7%, B. 
i | _ Juſtices of the "Peace, Sheriffs, and others; 8 whereof, are Lek 
| by the © on law, and ſome |] y; certain+ſtatut ee. And a- 
1 mongſt 12 85 ſome are without ſcal, and recorded any, | 
| fore are Tealed and recorded alſo: and ſome of them are 
| ſam certaln, as tlie recogntzances taken in the Common 18 29 


fe r bail are, and, ſome of them are. incettàin, as thoſe recogni- - ro 
' Zances that are taken for bail in the King's Bench, whi | _ 4 55 275 
after this f mat ner, S7 juditium | 'reddittm &c." tunc * Mi 48 
cedo, that tlie debt recovered againſt | the: defendant hall. , 2 
levied of © my; goods. and chattels, Cc. d. theſt alſo are 
| much of the nature of. the ff rmer. kind = Kc nizances. De 
Prerogative allo obligatio made to. the ing are of e e, and have 
_ the force of a recognizance (2). 2.3 ot? e wig. 
| Statutes and recggnizances axe 1 — tines Ae without any 
1 diefe aſahce 3 and ſometimes they are -gouble,- where the a de- 
feaſance för condition, 1 75 the e ſame 
„ endeten Hl e lt 
+. Ibe debtor, or h 1 that doth enter 5 the ſtatute or re 
| 19 + cognizance, 18 called the recogniſor, or conuſor; and the 
* P. 355. grin pf, he #9; whom, it- is An f is called the recogniſee or 
3. What shall di col nuſce. oe ID 17 e lf e 


ing n good ature © * To "ack? a Sed ſtatute & en of „ the form pi 4. 


or recognizance, 


and what not: firſl, orefcrided muſt be purſued. 1. In feſpect of the perſons before 2 


n * 


ee Whom: and therefore, theMatiite merchant, or _ a tic of 
it is Aer Wes pity founded 3 "the" ſtakute of 2 Krake not ar "4 FN 


n d 
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(1) 4 recognizance is an obligation of rebordid which 1 nnd enters into e re of cab 
en duly authorized; with condition to do ſane particular act; as to appear. at the aſſiſes, 2 keep the 
peace, to pay a debt, or tlie like. It is in moſt reſpects like another bond: the difference being chiefly this, 
that the bond is the creation of a freſh debt or obligation de =; the recognizance” is an Einen gment 'of 
a former debt upon recofd. 2 Bl. Com. 3414. g ie n ee ee des ki 
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(2) See more amply as to the nature and deſcription of ſtatute: merchant, —ſtatute ſtap le, —and re. | 


22 SEE. 5 


nizance, in Vin. Abr. Statutes (E. 11.) Cm. Dig. Statute- ſtaple (A.) Bac. Ali. Execution (B.) . | 17 5 
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3 befote any ot ons ap. 

ed by the: >. Neither may any other . 
ack ged before any, but ſuch as either have p. 25 
eee and: ag Bale offices to take them, or have ſpecial oom 
Pier 220. | miſſion:ſo:to do; and therefore a recognizahce taken by"a'con- 


and two: others, and it be gcknowledged/ before himſelſi this 2 
is void as to him. 2. In reſpect of the ma 
10 a ——ů— it. And therefore if the ſubſtantiab of che manner of 

form appoiated by, the ſtatutes be not obſerved, it will be making te 
| Holling- void If therefore a ſtatute merchant be not ſealed with the | 
worth verl- fe of. the debtor, and there be not a ſeab of two pircub an- 

. b. a nexed 0 it, this is no good ſtatute, neither can it tale effect 
roaged. a Natute ; howbeit in this caſe, if it he delivered by the 

party, it may take effect as an obligation: but if the variance ae lod. 

from the ſtatutes be. only in ſome oircumſtance, this will not 9 

hurt a ſtatute or a 3 And thtrefo eit is held; | 

- that. albeit there be no time ſet for the paymemt of the 

in the ſtatute, yet the ſtatute is good, for then it is due preſbnt- 
Perk. three ly. And albeit the ſtatute be written with another's händ, 
— and not with the hand of the clerk of the ſtatutos or the like, 

yet is the ſtatute good enough. And if a ſtatute ſtaple he not 

ſealed with the ſeal of the party that doth. acknowledge it; 
vet it ſeems it is good enough, for the ftatute doth not re- 
© quire it: but a recognizance within the ſtatute of 23 H. 8. 
Cannot be good, except the ſeal of the ys bo to it, for 16 
are the words of the ſtatute (1). FE, ff ee 
Co. 8.153 If a recognizance or a ſtatuts. be to pay mon ey at ſeveral 
days, it is good enough; and if the conuſor fail one ren, 
2 be ſued of the whole ſtatute (27. l 

Ewe ſtatute ſtaple or merchant, not brought 10 bs 
lerk Sffthe recognizances within four months next after the 
acknbwledging, to enter a true copy thereof, ſhall be us 
againſt» all perſons, their heirs, Trg executors, admini 
ſtrators and aſſigns, except thoſe only, which for good en 
ſidetation ſhall, after the acknowle ging of the fame ftatate, 
purchaſe the land or any part liable ern or any vue 
leaſe or profit out of it. | 
Fitz. Ac- The proceedings upon a ſtatute or re nizance, to have « P. 196 
Fee the fruit and effect thereof, are not like 1 to the proceedings in 4 All the 4 
. in:ww. Other caſes of ſuits upon obligations and the like, to Rives e ee 

;n ow. them to judgment; but as they are in their own nature much 2 che wn ner and 
pz 9 like to the nature of a 1 
leon. cution thereupon much like to the proceding and enecutun n. 
2 f. 3. upon a judgment: and therefore the conuſee may, if he pleaſe, 


cap. 4. 


738. 131. bring an action of debt u _ a ſtatute, and wave all other pro- 
bier 10. Ceeding: or otherwiſe, if he like not this courſe, he for, if he 


65H-7.15. be dead, his executor or adminiſtrator, and, if his executor be 
1.4.7.1:. dead, the executor of his executor} may, as ſoon as the ſame 


6 54 is eee have — execution of it Her this manner: he 


PR" UP IVE 


(1) See the ha 8 Ges. 1. c. 25. Wia es act for BPR * defedh in the LIE of the m 
of king Henry he eighth, intitled, an act for obligations to © taken by two chief juſtices, the mayor of the 
ſtaple and 2 3 London, . un. down the time of figning judgment in the principality of 
Wales, and counties palatine. 

190 8 See further what ſhall be deemed a good Lature werchant, faple, or recognizanee in Vin, Abr. Statutes 
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is void. If a recognizance be made to the Log Keeper ee e 
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gment, ſo is the proceeding and exe- order of execution 
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Extendi factas. 
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iT and thereupon, in caſe (of; the! ſtatute! merchant;/heſhalkhive 


the conuſee ſhall have a writ to-takethis;body, and extend his 


r. 


Tiberate Quid.” Fee a lilerate, to compel him to; deliver to the conuſee the 
. lands, 


— — —— 00 ORE 


ee 
the lands and goods from t| 


0 * 4 
1 $ N N 4 5 


or goods in favour to the debtee, it ſeems the conuſor hath no 
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18 f Heyer and glerk ang other after, © * 
hefe Nο] it was acknowledged; and there ifi they find the Su. 2; f. 
bord gß it, and the date be paſt for the payment of the 5. 
nnen, they arg to apprehend and, impriſpn the hody of the 1, 
. - conulonpif he ben lay-perſon,/ andi can hal found within their = % 
- Juruſdiftion ;. and if heicannot beifound chere, they are to ger 143 225. 
tity the record zintorthe chancery. which alſo,/if. ebey refuſe to do, 219%, 


* 
* 5 


rbb they maybe compelled thereunte by 1a centiprari j and if than 57. 6e 


Itat. 11 fl. 


- . certificate; he faulty or execution be not dong upon it by regs 5. c 1. 

44 ſor | A h | dea h f if h 25 uſee 1 — 11 2 a 71 ö * N n oath Kitch, 116. 
on obethe death of the conuſee or gtherwiſe, the conuſee or 
his ex56ntar; gr adminiſtrator may hive+andther, certificate; 


a tit f rapiat out of the chancery, directed tothe ſheriff of 
the county: where the /conufore{lives, to ap rehend and impri- „ 
ing the Common i Pleas; or; King's Bench. And, When the 
Fonuſor is taken, he ſhall have time for a quarter of a year to 
make his agregment with the conuſec, and to ſell his lands or 
goods, to ſatisfy; he cnuſee : and for that purpoſe he may ſell 

his lands or goods, alheit he be in priſon, and his ſale is god 

; apd-lawful: and if in that time he do not ſatisfy the conuſke, _ 
oon i upon the capias the ſheriff return q wen, ef in vent then 
hy anothen wit (or by divers Mrits, af she Hands ar gookds lie 
in divers,counties]: called an (extends facies.” And-inithe caſe of 
a ſtatute. ſtaple, preſently, after the gextiſieate into the Chancery, 


lands and goods returnable in Chancery: and this writ is a 
commiſſion directed tothe ſheriff of the county where the 
lands and goods lie, for the valuing, of the ſame g whereby all 
the lands, goods and chattels of the conuſor ſhall be appraiſed 
and valued at a reaſonable rate by a JU ry! of ſworn me nz-charg 7 
ed by the ſheriff for that purpoſe; which inquiſities ſo taken 
is to be returned by the ſheriff, and thereupon the lands, 
goods and, chattels are ta be taken into the ſheriff g hands and 
by him to he delivered to the & conuſee (Which the ſheriff may 
do if he will without any, writ); to hold unto the conuſee unti] 
he be Sade And if the ſheriff refuſe 
ſo to do, the conuſeg ſhall have a writ but of the chancery 


f goods, and chattels, io found by inquiſition, and taken 
into his hands, upon the extent, which; {the ſheriff need not to 
return; or tha conuſee may enter upon the land himſelf and Adels 
take the goods out of the ſher itt, 58 hand $! and this act of the e 
ſheriff; and JULY; BPOR this;writ is called an extent: and if the 3 
zurors or appraiſors upon the rzendi furias, overvalue the lands 
r goods in favor to the debtor, the conuſee hath no remedy 
but by motion in that court where the writ is, returnable at 
che return day, or at leaſt the ſame term wherein the writ is 
returnable, to deſire that the appraiſors may take the lands or 
oads at the rate they have valued them, in the fame manner 
hem. But if the conſe accept o.. 
wherein the writ is returnable, he is too late, and hath no 
remedy at*all.” And if the appraiſors do underpalue the lands 


! 


temedy at all, for he may at any time pay all or the reſidue ß 
the debt and damages unlevied, and have his land again if he 
2 | | pleaſe. 
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made, is infüffcießt, as if part öf tlie land only be extended 
An the name of all the lands, or it is found che conuför died 
ſeiſed of land, and it is nor” (id Gf What eſtate, br thefTike, 
the contiſte ſhall Have a new extent) and this il balled re- 
extent; and this he may habe, albeie tlie lands r gets u be 
delivered to the conuſts by" a Viberatt; I che con ν,EõHMavt ot 
entred upon und "accepted it! büt if he once accept iter he thn 
| {hover after Haye a recextetit and when ehe eonuſke is in Pol. 
fſeſſion of lands by fdeh an extent as Befére, then ist hectenaht 
by ſtatute; and after the conuſee is once ſettled in peaet in the 
lands extended, Re ſhall hold it uftil he be fatisftet His debt, 
and his reaſonable cbſts and damages for travel Yair; delay, 
and expenct! Buttit ſeems the time ſhell nötrrundtit nor be 
fd tel begin until thletentfy of che cbnüſee inte the nd fbr 
if the land be extended and temain feen years" Wirkt a 
_ Tiberatr' made, yet he may have" Mberele at eis end kee 
ſeven! years; and ds ſoon as the boffüſte IP Be fate His 
gebe and dawege vy Ur Seode cad efeele d ME eee aa 
by the ordinaty and certaiy, "or Scträcrdinary und esſdhl Profits 
of the land; the conuſor Mallthave his fand agi: did för that 
pPurpoſe, if thie conuſes"refuls to give him an dehoüft, and to 
yield up his land te him the conüſor, Howbeir he may Yor 


Re extent. 


Tenant by ſtatute. 


a'venire faciar ad tbmputunuum, in the nature of d cut facies ; pitardun. Quid. 
by which the conuſor fhall call the eonalte, His“ execukéts + p. 358. 
dor adminiſtrators, to account} and if, upon the accounts it mal!! 
appear he is ſatisfied; the conüſor ſhall hate his land Again; 
and if it appear he is over ſatisfied, he ſhall anfwer the över 
plus to the conuſor But the contfor may not enter upon; the 
conuſee until he hath brought this writ; and made it thete- 
upon to appear that the conules is ſatisfled (1) 7 Rtfld ifi caſe the 
conuſee be dead, his executor of adthiniſtrator Hay Have exe- | 
cution of the ſtatute without any Sire facit, upon the ſhewing e, 
of the ſtatute and the teſtament in Chancery] And af the the- 
riff return that the conaſor! is! dead the” Exetution hall be 
made of his lands bnly in the Hands of His" Heil or the pur 
chaſor; but if thie heir be under age, the 'txecution-cannot be 
done until he be of fülbage: ant HFIthe? cbhuſöf die in prif6n, PE 
the execution ſhall be \6f 'His Lands; gende, ind chärtels: ind ges. 
if the gaoler that hath- hit im prifen fuffer hint to Eſcape; he 
muſt anſwer that debt: and if it fallout that'the lchnuſte, His 
executor or ddminiſtiatof, bò buſted; of diſtarbed f his ex- 
cution by the ebnufer hitnſelf, dF Any cbther üurteg the time ef 
the extent, he may velieye himſelf? againſt the: diſturbef by 
aſſiſe, or other action as aHotfler ih the like eaſe may do: and 
if he be fightfully oled or diſturbetd by one that Rath better 
right; as by ene that häth a förinef ſtätute or the xe br by 
3 es ct 2 5 Vi 210i 57 T5143. 91:1913/ OT, Aden 2 
err e ory e ee eee 
(1) And when the conuſor brings M Leire faciay, ad computandum, at common, law the conuſee ſhall not 
account according to the true value, but according to the extended value ; and if the conuſee is ſatisfied by 
the extended Valdes e All revover 57 or if the conufof pe down the feſt of the money which 
is behind with damages; he ball alſu recover. But if the conuſort will ſue the conuſee in a court of equity, 
then he ſhall, bf 5 855 account for ſyhat he bath received of the profits above the extended value. Marſb 


v. Lee, 2 Vent. 3 ee further as to the conuſors remedy when the conuſee is ſatisfied, in Bac. Ar. Exe- 


3 


* 
1 


ſaid—Scire fatiaus ad computandum does not lies againſt conuſee upon a ſtatute - merchant or ſtaple ; p Bank J. 
guod nota bene. — Br. Ar. Scire facias pl. 153, cites 22 Af. 44.— Br. Abr. Statute- Merchant, pl. 24. cites, S. C. 
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enter, yet he may compel the èonuſee theretinte By a whit called %, A ads 


cution (B. y. bn. Big. Stardte-ftapte(G.)=and Vin. Ar. Statutes Merchant (P. a.) where in pl. 3. it is 
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x; after, the. Amp! his 


"JL ang bs wichin Ar 1. ſurr 
hem to the conuſor, at hr 5 bs. oy 0 br. fr 1 
broken; in . 120 hall, vor held: the land over the f =. 
years, for be muſt take- the profits upon hib extent preſently: :- 
_ the proceeding. „ of, they * ſtaple, and' the recap 
nizance founded upon the ſtatute is af ne 
manner throughout as the procgeding in excention of the ita- 
tate merchant ig; with theſe ps ences. only; INE 1-H, 5. 16. 
execution of the ſtatnte merchant, there doth ifſue forth a . 42 
capias againſt the body before, any execution be to be r 
tbe lands, or Iggods and chattels, and the lands. and gooe 
cannot be extended, until a quarter of a year he paſt after the 
body; i is taken, or the ſheriff haye returned a nan 3 
but u pon the execution of the ſtatute ſtaple and t t 2 + pA 
 Zance, the Hooks: goods, and lands, may be tak at 
the firſt; this therefore is 2 more ſpeedy reme« 
-Alfo upon 4 ſtatute merchant, one may ha 
debe; ;\ but otherwiſe upon a ſtatute ſtaple; and. the capi 
„ the ſtatute merchant * be returnable i in the King's Be 
i Common-Pleas, but * the writ of rennen, up * 
is to be returned in the Chancery. RPO 
The proceeding upon the other fort of en n is ter pier 460. 
another manner; for upon recognizances at the. common law, 75 , 
if the money be not paid at the day, the conulce, his executor, e.; 
or adminiſtrator, is to bring a. /cire facias againſt the eget os: the: - 
or if he be dead againſt his heirs when they be full of age; or 1 
if the lands the conuſor had at the time of entring into the re- 88 
izance, be fold, againſt the purchaſers of theſe lands which WW 
the conuſor had at any time after the recognizance entred 1 into, 
to warn them to come into that court whence the Scire facias 
cometh, and to ſhew cauſe why execution ſhould not be done 
the ſaid recognizance ; and if the party or parties cannot 
be found to be warned, or being warned do not appear at the 


Elegit. time, or appearing Now no . why the debt ſhould not be 


levyed, then the conuſee ſhall have execution of a moiety of his 
pA by elegit, or, if the conuſor be living, of all his goods by 


Levari facias. levari or fieri facias at his election; but he cannot have execy= 
FT FORT: tion of his body, unleſs he bring an action of debt upon the 


recognizance, or it be by 3 of the court, as it is in the 


| Capias. | King's-Bench-upon a bail, in which caſe a capiat doth lie. 
Sureties. EE proceedi "g apainſt the ſureties in ſtatutes ſhall be as. the Sin deere 
the principal; but in caſe where there are «+ 


proceeding ch 
moveables of the principal to ſatisfy the debt, the ſurety (as 1 it 
' ſeems) ſhall not be charged (1). 
5. What things are When a man doth enter into a ſtatute or recognizance, this” TOP 
33 pant land of the conuſor is not the debtor, but the body; and 2 97 1 2 
land is liable only in reſpect that it was in the hands of the have.” 


ſtatute or W 


W r — * 9 „ W 
1 , . ps ' 8 i FX 


3 
"Rt : —y 


* o 


(1) See more ME P's as to the manner of ſing out execution on ſtatutes and recognizances ; And wherein 
the recognizance differs from the ſtatutes, and they from each other, in Bac. br. Execution (B. 2. Vin. Abr. 


Statutes-merchant (K. Dum. Dig. Statute-ſtaple (D.) 
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"a; Aike ine zafte 
and the land is "not 8 e debt, but, dl 
_ at the election of the conuſee » braticho-pericn — LO es i 
the: land i 18 chargeable 3 In reſpect o of the per 0 „and not tha 5 | 
. 3 reſgect of the land. And therefote albeit th n ; 
alien! his land to. Another, yet he remains debtor. ;ſtilly,; 
. body and his goods {ball be. taken in execution: and yet, When 
execution is ſued up ache land, he land is ch. and obe- 4 * 
. Come debtor alſo. 5 1 $4145.10; 5 Te old: A | : 1 
debt. The body of. the, coop t, himſel ) but. not the. body of his Fira, in „ = 
it | ECUTOT,. . or. 1 iſtrator 08:1 Madlen. execution and . e Bs 4 q 
Wn „ may be \thkens. "ldea there be lands, goods and ens ls 40: da nee | 
Lic: 9 u the debt; and all the demeſne 0d copphala, lands, 
ments, and hereditaments, corporeal and »incorpor 
e connor that are grantable over, 0 n ellUage 
Dee Hands, meadows, paſtures, woods, tents, cammon 5 | | 
be. wer.  adyowſons and the ee all, yo goods. and . „ e 
Alleaſes for years, wardſhips, emblements, cattle, houſhold - ſtufſ. | EO 
| 12 N ' a f Sn And * P. "=o. 
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Dier 353. 


ter into a ſtatute, or. recognizance; "his — y Acarder 

ſhall; be ſubjeR. to execution, and the conuſor cannot - 4 

ſebms) by any ale thereqf prev Andyet.the.contraryhath 

D a 8 lw, Lit. Bro. Sed. 228, And i —A  ' - 

Stud. 53. feoffment in ſee, Or leaſe for. life, reſerving. a rent, this rent is | | 

Ms extendable and the. conuſee may Alltr ain for it. 80 1 j the 

 Dier 205: leſſee for life malkg a leaſe for years. — a rent, and en 
. the leſſee for life. enter. into. A. Abet 5d 118 ati 4dubjef2. ee a1 

"I 7 . „ debt agai t. the leſſee. for. years. for n And. albeit — — 4 
ee the purchaſe, of the conuſor or othetwiſe, 

yet as 10 the-canulce:. it hall be ſa wh be in ee and ſuhject ta 

execution fill. 4 And Tier dre if N Ten be. .granfed.ounts ma 

for my life after the earn of my 1 "SD 4 0 

3 ſtatute, and then m — die, de Kal I alete the 

rent ta the terre=tenants.. this rant ſhall be 


or i rights, .biogs-in- tes, and ſuch 4 
Lit, 374. are not Table to execu 10! upon ſtatntes or .rceog ances, 5 
Seu. 53, © Alla eines, in. Wh > lady Og an — talk, „ e e ee 
5 en 10 om 1 nto : poſſeſſion iL > Con for; len 92 A 
Stat de er- 4 e ee ANC beratende that: ara dopyhold, Second, in reſpet 4; 
der ah. albeit.the connſor haye che tecefample: , et are labject of tbe flare, pro- 
_ 299. | 5 Denne an is perty, and poſſeſſion 5 
ow, 82. 10 execution, only for-abe lſe af ee NN Fry. but demeſne of the conuſor in 
h , eſtate arc liable to + che things 


3 255 7 erein he: — 6 
o. Recog- of IT is, DOT 70 os 
nizance ecution for ever if. * requires, f Sana « $55 464% MN 4 LM © ( 1 
Co. 56 | dn a ee with. another, 

biet ion during the Hife of 'the;cgonuſor and no 

0h ae bis e ſhalt have - 
jug a nion, chen ail the 


ge Rr ply liable © to.:cxecution. only during the 
ife o bim being the tenant in tail for after wards [they ſhall 
80 "to kis ile in 3 et if cthe tenant in tail, after he 
an eee er Nztite, — the land 3 287 4 
40 "EN * be- 
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neden le land. And the unde; ths etal "rh th in PRE right 
of his Fife, hall ke, -d and ſubject to execution e 
dein the e the huſband and wife n auc no 1 8 
| longer. W Wig, lt io e, TAGS 14507 263 36 | 

If a Feoffitient 55 mall in- „ to w an aſton to Lit, fect. 
another by: a day of the fame land, and before the day the 35 
_ feoffee enter into a ſtatute or a recognizance; this land ſhall 
5 by: ſubject unto execution + U til the fes offor- Cater; _ the | 
breach of the cynditio s. -b ED 
If one be diſſeiſed of ads and: a. enter into a ſtagut 
this land ſhall not be ſubject to execution: and yet if tt 


cComuſor do after recover the land 38 entry or as it _ * 


3. Ia reſpect of che All the lands, tenements and hereditaments 
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4. In reſpect of the 
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table to execution. „ N Ds es Me 3639: Of 814 OR 
The goods and ohengh whereof the We is ſolely poſ 
| ſeſſed; and poſſeſſed in his o.π]-n * and the goods and chat- Co. 99 % 
tels of which he is jointly poſſfeſſed with another; and the f 5 f a; 
goods and chattels he hath in the right of his wife, are liable ce. Seng 
to execution. But the goods or chattels that he or his wife 455 if 
© hath as executor or executrix/to/another, or as pledged only, it 
ſeems are not ſubject to execution. And if the conuſor deli- 
ver goods to another to deliver over to J. S. theſe goods before - 
they be delivered over ate liable to execution. And if he have 
leaſes for years in the right of his wife, and die before execu- 
tion be done, it ſeems theſe leaſes are liable to execution. 
Sed quere.' But if the conuſor have goods in his cuſtody of 
another man's, or have goods he hath diſtraĩined in the nature 
of a diſtreſs, theſe are not liable totenechution: Un t Shit 
vhich the co⸗ c. 4 E 
nuſor had at the time of the — dr. recogniaance entred into, a 
or at any time after, into whoſe hands by what: means ſoever 
the ſame are betide and come at the time of execution, are 
ſubject and liable to the execution. But the lands the conuſor 
had and did put away before the time of the ſtatute or recog» 
nizance entred into, are not liable to execution. And all the 
goods and chattels the conuſor hath, and are found in Bis 
hands, at the time when the execution is to be made by the 
extendi facias, are liable to the execution. But the goods and 
chattels he had and did 50a: fide do away dae eme, 
execution done, are not liable to the execution oo 
And of all :theſe: things before ſubject to Ta , erf 7 e ee 
conuſee may take all or part at his pleaſute. And therefore if 53-25 
the conuſor have fold his lands to divers perſons; orchave fold * u 
ſdins ofchis landsi to: divers perſons, or to one man, and keep 


| [I thecreſt im his. hands, or it deſcend to his heir; the conuſee 5 | 895 
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into, and before execution, purchafe part of the land uf the 
cogniſor, he may notw i hſtanding have execution upon the re- 
ſidue in the hands of the conuſotꝭ or in the hands of his heir; 
and: yet ſo that in ſome of theſe! caſes his execution may be 
afterwards avoided, and he compelled to ſus execution again. 
Ihe conuſee upon other recoguizances ſhallthaye the fame n 
things in execution as a: man ſhall have after ta judgment in à Chr. 13. 
ſuiti in the King s-Bench or Common-Pleas: by.Hieri faciur, or 3 
Levari facias, all his goods and! chattels, and bytielegit-) the Rae 10. 
moiety: af his lands, and all his chattels;{beſides! the cattle of 5 
his plow and implements: of r But un theſe caſes he 
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Chap, _ TK, 


Cannot take the 5 of, 1 1 in! aa it be 
age! den. ſuit, or in caſe of bail in the King's- Bench. 
ED Fe” | Howloever by the. common-law after a, Far 
1 chap 5 1 had by extent returned and of record, there ſhall | never yl hn cker 
be any re-extent, yet by a ſpecial Act of Parliament, da, and where 
_ vided, that if after lands, Sc. be had i in execution upon a Faſt not. 9 
or: lawful title, wherewith all the ſaid lands, Gc. were Habſe, 
tied, or bound, at ſuch time as they were delivered or taken in 
execution, they ſhall be taken or recovered away from him be- 


©  forehe hath, received his full debt and dathages ;. in this caſc,, 


after a. Scire-facias had againſt the conuſor his heirs, exe» 
coutors, adminiſtrators or purchaſors, he (or his executors, or 
adminiſtrators if hie be dead) ſhall: have a new execution to levy 
the reſidue of the debt and damages then unſatisfied. Wherein 
2 * theſe things are. to be obſerved; 1. In caſe; where the conuſ 
Flor. 6. is unlawfülly and wrongfully. diſturbed. either by the conuſer 
475 griburig; ſtranger, in the taking of the profits. of the land deli- 
=O vered to him in execution; there he may and muſt. bring his 
action and recover damages, and theſe damages ſhall go toward 
his ſatisfaction; for in this caſe, and for this diſturbance, he 
ſhall not hold the land a, day the longer. And where he is 
hindred by his own neglect or act in the taking of the profits 
of the land, as where his debt is 400. and he 9 17 10. a; year 
delivered to him by which he may ſatisfy himſelf in four years, 
and within the time he make a conditional ſurrender to the 
conuſor, and enter for the condition broken; in this caſe, he 
ſhall not hold the land over, neither ſhall he have any re-ex- 
tent. And where the let or diſturbance is ſuch as wherein the 
88 hath remedy. given him by the common · law to hold 
the land over after the diſturbance removed; in this caſe, he 
ſhall have no new execution nor. re- extent within this ſtatute; ; 
for where the conuſee hath remedy. in prefents., for. part, or in 
ure for all or part, this e eth bot o it: and _ 
therefore where to conuſee is dred, i in the taking of the 
profits of land by. the act 0 b God, as by fire, operflowing of 


water, or the like; or che act of the party conuſor, E 


r under him, as when one is * to A. in a 8 > | 


169k and after to B. in a ſtatute. of 200“. and B. .extendeth ar nl 


5 land firſt, and then A. extendeth the land and taketh it 
away from B. or, when the guardian in chivalry. doth put out 

the conuſee by reaſon, of the;wardſhip ;of the heir of the conu- 

ſor, or the Nike of the conuſor ; doth claim. her. .dower and put 

out-the conuſce, or one diſſeiſe his leſſee for. life, ot ouſt his 

leſſee for years, and then acknowledge.: a ſtatute, and after exe» . 

_ cution; is. ſued: again him, and then the land is delivered to 


e 4 


the leſſee for life or years doth; enter; . 

Epe theſe caſes, becauſe b bythe common Jaw the conuſce may P. 363. 

bold grer the, land after the Aime.giyen.. him by the extent, and 4 
3 the ediments removed, until he. be, fatisfied. his debt 
il 11 % ages, "therefore, he ſhall have no aid of this ſtatute by 
resextent; for che ig then on only to be relieved by this ſtatute 
- wht he is evicted and diſturbed, and is "wholly and clearly 
4, Lese Wirhout any remedy at the comtpon-law. 2. Where the ſta- 


tute Gith until he Cc. or his alſigns ſhall . and Wholly 
ako levied the whole debt and damages] if he hath aſſigned = 


ſeveral parcels-ro/ſoveral\a alſigne, yet all they ſhall-have the land 
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| 1 Ai. dieth wichent heir, and the Conuſes entre and 15 evicted 


by the difſejſee} in this cafe,” be halt have” tHe 
tüte! but the petquifire bf | 4 bleifrei Erere 96 8K ef e 
ſtatute.” 4. Where che words be [defiyered"4hd taken in ene. 
| cationſyer if after the liberate the ed ute enter (as he may) ſd 
as the land is never delivered, yer it is within the Tech ef 
this ſtatute. J. Albeit the ſtatute e only of the Recoverer, 
„ dez, Se. and not of their executors; adminiſttators or 
. yet tlie ſtatute ſhall extend to them, 6. Where the fta! 
+ ſpeaks of a Scire Factas out of the ſame court, Ge. If 
* the record be removed into another court” and there firmed, 
he may have a Scher arias out of that couft. 7. Where the Tn 
ſtatute gives a Sche farin againſt ſuch! pet ſon or petſor, r. es 
that were* es to the ert execution, their Heits! execütbrs, 
or aſſigns, Ge. this molt not be taken ſo generally aß hotel 
ter is; for if the grſt exect tion "were had agziuſt 4 pu 
Fe. fv ad nth; in Kir Hinls were fable Por the Nag rs : 
„ I 
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vereéd, if this land 'be/eyifted flom the tenant by executio 
- BSttre fatias that” go againſt Hit, his -extcutbrs" Ee, but if he 
Rath ther lands ſabje& to execution, then à 5c cre fact lier 
inſt him or his" alßgns, 9A e 1 "execntoty K 
: ther in that caſe can he Habe Sen ee vo! "this Ratute 
dn” ifift the firſt debtor ot f 0 ba ete be err! 
iſigng bf ſevktal parcels of lands ſubject to tlie v 
Ker) clas wilt he againſt afl the'aflipns (1) actors eee 
„ Where and by A ftarute off re n1Zance, aint the” executioh thereupon, way 
what means a ita. be diſcharged divers: W ys, as by de efeaſancb, relenle, * ayt 
= 1 or che felidde pere den z pl. 
cution heco, hell view, delivery up of the zurchafe vF part of che land 
be diſcharged, ſuf. by the"toghilbe, '6k the like. Aa therefore if there be u del 
1 feaſance to the ſtatutè or * tecognizance, and it be to paß 
„ popey y at a day, or to 'perforth fome other thing, and the ino 
F. 36. 72255 of the thing gone accordingly, this is a Uiſchige | 
G the” atute. And chefefbfe H ſuch à ſtatute or retognikante 
be afterwards ſued a againſt che cehuſbr, he may be relietedt by 
By defeafance, Af Hife gubren. And if A. bind bim felf to 'B. by 
201. and ſue ekecution, "and 1 - lands of A. e 
8 to him in execution untib he N. 7 the money, a "and" after 8 denk 
wake à defeslafte te 4. by indenture, char if A. pay 107. 
, ee day certain, then the Mit ute ot tec ſhalt*b, 
. void; if this be done according ly, the ſtatute 
By releaſes 3. FE) - ton therehy vt fected td dir reed. And 
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(1) As to the o csc Stat. 2H. 8 th 2 een and, Ps Slein Gb. 25 Cre. 
46 but more fully repprees; in a Ba. 07.4 70 ad. furt ur! x 375 Lit. and Audreur caſe * 
Cro. Fac. 693. — Lin, Abr. Executign . . "Sr Bogle TD. Mk F e alſo ” 
following ſtatutes, whereby further proviſ 128 AS ches execution 
—21 e eee 17 * (vas *perperual” dy Au and K 


8. 1 1. the cobalt of, A _ not Let tin ie ra all exume 22800 45 te al paxticular pur- 


poſcs for which thele'n numerous n r ma | 
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| fore Car. 6 


if 
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. ali IR theredpon, But if che conuſets 1a ite. 
© exechtioh releaſe to the conuſor of mis Tight "in or to the land, 1 
dis Wü nor diſcharge the whole execution ; fot if he mah e 1 
fue execution: of che land afterwards, (as it ſeems he may; thits e 
40 de 31 he may ſue execution of his body anti 
h- 4 releaſe,” Mit execution made 'of the land, 


P. 365. 


| 1 III no Babe diſthitge che land. And yet if a conufee Fenedte 
I bis ripht-ia the fand to che fe Ine of the tognifor of a Par- 
tion; albeit it 'be before the Execution ſued, chat this teleafe' 18 
ue 6 e e is ſaid it Was reſolyed Mich. 26. 35. Elſe. 
ſor or the terre- Reade) by Way of dea of the de 
land; & hens this 8 good felkaſe ad diſchars "of 
ror Ul nd ik the copniſee purchaſe any p 
Bo, et, this Cognitor 4 kr the ſtatfe of tecognizänce entred ints ;"this render of — 
A have execution notwithitandihg of the lande ht 
Star, Mer= are © fefe in the hands of the E6pHifor, or of iS body, Ut 8068 
* N ſtranger another parcel; in this, caſe, the Hilds that 
bebe chaten by the” Arnie {Halt e ifchatged of ele 15 2 
25.Lit. if the 68 gnife,” aft 0 bed, e 
447. 5 H. land, * Bn feen le of att 
— chte þ urchate alf the! ix phy E 80 UP this,"th 
exevtls, as ko the land, 8 fs 75 1 is" 105 
6 the" Body auc botds Sr ie ah "For thi Are 
1 EC ts! ntlent kein. ary Ad bf Phra 2 der h 7 5 Pte 
N 7 again, the Weration Hy, BY tee ved att ak the 
© whether they do tori be Tt UW 
cds others, 80 alſo if the * conuſee enfeoff a ſtranger after he #* 
ſor; in this caſe alſo, the. execution is reyived, and the lands 
_ tall now be ſubject thereunto as they were before. 
A oa enter into a ſtatute to J. S. and then enter into another 
J«. 38. ſtatute to J. D. and after he doth grant his eſtate to J. S.; by 
and therefore, during the ſuſpenſion, it ſeems J. D. albeit he | 
be after. in time, may ſue and have the rent in execution () e eee 
„Lance, doth - conyey away his lands to divers perſons, and then gg a, 
or ſome of them, and not of all ; ; in this caſe, he or they, 'whoſe have contribution 
lands are taken in execution, may, by an Audita guereld. or upon * Haute, or 
Seire  facias, have contribution from the reſt ; wherein theſe n. 
differences muſt be obſerved, that one purchaſer ſhall have con- 


1 of the land, it Tectns this will diſchärge the land of erecu- 
ü If the copniſes aflign the ſtatute or _recoghtzAnce to t . 
plow. 74 F. AA. 
7. 6, is no diſchatg! "of "the (tute or the recopnizahee, 1 * 
Audita ry coe gülſer may; 
Ccorfuter dr All. " But if the co niſee putchale' parcel of che e „ 
Merchant 24 Le £ 0 4 on 1 
, King; by this is hs ce A 155 15 Ti 
Tharge as 
f the cd N 16 Thar” hey Wilt be & fo Bi 
e i Len 
doth purchaſe the land, and the ſtranger doth enfeoff the conu- 
nis. If a leſſee for life make a leaſe for years rendering g a — and 
this the execution of the ſtatute made to I. S. is ſuſpended; 
Plow. 72. If the conuſor, after he hath entred into a ſtatute, or recogni- 8. where the co- 
the conuſee ſue execution of the ſtatute 7 the lands of one puchsſer, ball 
recognizance z of 
_—_— Fi another: and therefore if the conuſor ſell ſome 


afl fo „S. and other lands to J. D. and the conuſee ſue 
9 ion only of the lands of J. S; J. S. ſhall have contribu- 
tion againſt T #4 And the feoffee of the purchaſer, the feoffee 
of the heir of the . the feoffee of the feoffee, and ano- 
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nies Kot fhall e contribution of the wes af. the 100 5 
but the conuſor himſelf ſhall not ave 85 . ff 
5 8 3 * if he ſel] js . i 
In his hands, and the tonuſee ſue- xecufion only o 
an the hands of the conuſor or 'his. heirs in this . 9 5 5 
nor his heirs, mall have: any contribution from the 3 
and one heir ſhall have e from. another, And there- 
fore if one be ſeiſed of two geres, the one in burr rrough Engl h, 
the other. of other land, and nd, he enter ined K ſti 1 aol dyc 
- and he hath. but two nee, and the executicn be po 
dhe land of one of them; ſlie mal [1 Hate 2 101 9 907 > 
other. 80 where ſome land doth deſcend to the ce 85 &f the p 


95 


of the father, and ſome 10 the heir of the part öf the 555 * . 2 


If one he ſeiſed of lands in fee in the county Gf + 
enter into a rftatute or recognizance and wb} 19 
L en the, conuſee dye alſo, And his executor Joth” ſuk e 3 
the, lands in B. only, and hath G hoe0p 4 1 1 5 
heir doth ſell theſe lands; in this caſe, tlie ben 48 00 
e So alſo it ſerms the law ib, 17 7 t e Res 1 * 
land to, divers, and one of the Purchaſers 'appe tiger c „ ; 25 Sar 
clas, andthe. judgment is given againſt him, h Bethe ards. l 
F the land, his vendee ſhall have nd contribiitior "Ab 4p - 
all theſe ca ſes, where it is aid 'the one. putbhafef I ha Woe 
contribution, * it is not Intended that the Nn ive . * OM 
allow him any thing by way of 1 that te 2 5 
whoſe lands are extended, may "by Aide 4 6 WY 
Lacie, as; the caſe. requireth,. defeat the. exoch fr; 
by hall. he,; reſtored. to all the mrad profits? And f. 
conuſee to ſue his execution upon all the lud, c i 16 1 
ever one of the terre- tenants may be dee py 
And fo we fall from an obli ation by matter of 14880 
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— A 4 ef B. bind himſelf t6 Saas Sa: b 
| 14 n yet the obligation is goed, and the money is due pre- = 
| 5 ſently. 80 if the obligation be Salvendum nunguam, or Bi. 5 
omits at dootaſday, the obligations are good, and the /o/ven- | 

dum void, and the money 18 80 due p aan.” "So if A. of B. 

bind himſelf to C. of B. in 20/. 1 A. de B. [where 
it ſhould be Sobvendum C. de D. ] the d e is good, d 
the ſolvendum void. 


pr, If the obligation be tacks 6 [oblige me, Ge. leing out | 
15. 58. theſe words following [heredes executores & adminiftratores] ; 8 ; 
tis is a good obligation, and the executors und adminiſtrators, 
2 che 55 are bound by it. 1 if it be made thus, ö! 
endum to the oblrgee' & fucteſſori 2 and not executo- 
_ ribus G.] this is . — 57 and A <a? and 
adminiſtrators, and not the ſucceſſors, except it be in cle: of 
a corporation, ſhall take advantage of it. 
Fr 10, a - An obligation may be good, albeit it contain falſe i or incon- 
'D gruous Latin or Engliſh, or Latin be put for En lich, . 2 
+H.4-14 contra, if the intent ef the parties 2 ſufficient „Nen 
(x): and therefore if one be bound by fp name of Johannes for 
Fohannem ; or one bind himſelf. 4 genta, for offoginta 
libris; or in feptungentis for 9 * ris; in wiginti for 
viginti libris; in ſewteen for ſeventeen pounds; in eat entis 
1 Adjuges for quingentis libris; in ſepruageſſimo for ſeptuaginta libris ; 
Nr 1 3 m ſexin gents for Sexcentts fbris 3 in quinquageſſimis, of guingue 
been decies, for quinquaginta Hbris ; in ogents for ofoginta Boris ; 
caſe * or in viginti livers, for viginti Irie. in viginti nobilibus = 
Mich, , twenty nobles; or in octrgenta libris, for octoginta libris; | 
Atjuigd. guinginta libris for quinguaginta libris, or the like; theſe mil. 
"Fs. begh- prifions will not hurt the obligations, for they are good not with 
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B..“ libris, or in ſegintis libris; theſe obligations are void; for, ins. 


theſe caſes, the meaning is fo uncettain, that it s diſ- 
p Tries Mes cerned, and no averment will ſerve to ſup ply it in this caſe, 
Us. ** Þ So if an obligation be dated 23 die A ri. in ſtead of Aprilis; 
tis is a good obligation; and dis raiſtake will not hurt. 
ders, And if an obligation have no date, or a falſe and impoſſible 
Numb. z. #* date, or have but half the date, as the year of our Lord only; # P. 4, 
or if it want theſe words In cujus rei &c. or the like, if it be 
ſealed · and delivered, it is a good obligation (2). 
Co. 10. 110. ſingle obligation may be to pay money, or to ds any other 8 Secondly, for the 
Dad, Num, thing that is lawful and poſſible, and ſuch obligations are good. 1 ſubſtance 
„„ But if the obligation be to bind a man to do a thing unlawful * 
or impoſſible, it is void: and therefore if one bind himfelf in 
an obligation to kill a man, burh a houſe, maintain a ſuit, or 
7 the like, it is void. 80 if the obligation be made for mainte- 
nance, or to that end, or if it be £50" urſuant to and in exe- 
5 . cution of an uſurious contract, or the like, it is void; So if an 
obligation be made againſt the ſtatute of 23 H. 6. it is void. 
80 5 one bind himſelf in an obligation, and the matter thereof 
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(1) See accordingly. W/eed's Inſt. 290.1 Wd 767 .—and more amply by what words an obligation may be 
made, in Com. Dig. 9 peas Abr. Site (D. Dar. A. Obligation (B). b 
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- be, my 1510 dee mi ity it iy good NOD Sails "ap. 
bind bimſelf to. go 0 Rome inc three: dag nuder pain fn . us 
this 4s "Mrs NN. Ware d 00 Ass 291 * e 19 59 
4. What mall be he con dition of tan obligation may be either ia dhe fame, 
den „an eh. ar; in, angther, deed, and it may, be indorſedd on che backe of the 
tion; or not. | obligation, uhſeribed under it, Or,. contained within it; hüt 
Firſt, for the man- . fen way to make it, 1s the ; ſual Way, e. The Cond 
ner anc trams of it. OO obligation is ſuch, Cc. And yet, if it be otherwiſe, 
ED it may be good; for if an obligation be made from A B. 
and on the back of. the ſame : theſe words are q indorſod . 
whereas the within bounden A. is hound to B. in a0 l. yet B. 
willeth and granteth that if A. pay to B. loi at Eaſter, that 
then the obligation ſhall: be. void] it. ſeems this dis good 
condition. 80 if in the cloſe of an Obligation of '20il; theſe 
words be added Uthat if A. (the obligor) pay 10 l. to {Bo (che Bro. Oil. 
obligee) at 8 that the obligation ſhall be void]; this is a Lag 
good condition. 80 if an obligation be made ftom A. ite. B. | 
of 20/.::and theſe. words are ſubſcribed; [now: thereforegifothe alle £1 
obligor pay 5 J. quarterly for four years, then it is agreed chat cal | 
the obligation ſhall, be void]; this is a good condition, if 1 
a ſingle obligation be made from A. to B. of 20l. and after 1 
the obligation is made, B. doth by another deed grant, that if 
A. pay in 101. at Eaſter, the obligation ſhall be void; this is 
a good condition or defeaſance. But if A. do bind himſelf in 
an obligation to B. of 200. and after B. doth bind himſelf in een | 
another obligation to A. to perform the covenants of an indent- 
ure, and in this ſecond obligation there is a proviſo that; B. 
ſhall not. ſue. upon the firſt een till ſuch ar: Sini9u-thisgs 
not a good condition aon ado 
If A. be bound to B. in 200. with e that if B. = 26k. 3. 8 
not- bring A. a horſe before Eaſter, that the obligation ſhall be 
| void; this is a good condition; and if the obligee will have ad- 
vantage of it, he muſt perform the thing; Et fic de fimilibus. 
| So if A. be bound in an obligation to B. in 20/.. with condi- 
CP. 951. tion that if B. ſhall bring twenty load * of wood to the houſe nw. cou, 
- of A. that A. ſhall pay him the 20/.. or that A. ſhall pay him - 
20/7. when B. ſhall bring him twenty load- of wood to his 
Houle ; theſe are good conditions; ind the ung muſt. be done 
before the money is to be paid. _ | 
If the condition of an obligation be, that if A. (the obligor) 2. Bro. Oblig, 
do not pay to B. (the obligee) 10 J. that the obligation ſhall be *. 
ws: this is a good condition; but it ſhall be taken accord- 
ing .to the words, and therefore the obligor is not to pay it; 
and. if he be ſued, he may plead performance of the condition 
in the not paying of it. 
If theſe words be omitted in the cloſe of the 9 [that Curia B. x. 
then the obligation to be void, ] the condition is void; but it K N 
doth not hurt the obligation, for that remains ſingle: S COm_ 
the next words, viz. [Or elſe ſhall ſtand in force] be omitted, 
the condition is never the worſe; for as the addition of them 
doth nothing add to, ſo the omiſſion of them doth Og de- 
tract from, the ſtrength of the obligation. 
Secondiy for matter The condition of an obligation may be to do any lawful or gn we. 
and fabftemcrof it; poſſible thing, as to pay money, deliver goods, or cattle, ac- hb. 
E - 'knowledge a ſtatute, enter into an obligation, make a releaſe, 
make an eſtate, ſurrender an eſtate; make reparations, for quiet 
enjoying. to ſaye harmleſs, to defend a title, to perform cove- 
nants, 


* 
e 


n 
: * d j 
8 ; "me * 5 J 
SBA 5 N 
; 5 
3 1 
PS 
9 ; 
+ its | 


. * g N ; ; EN . L ' 7 N g g £ * e ; 
5 P N p | # 5 p . ö f N 8 
* * * \ $* et 5 N 5 7 4 . 7 : 5 . N N A Y | ; . 8 " | : 
A; . bg. We * hk p 5 —2 : 5 : wy 6 F * 1 1 1 7 N y : * N 
2 "YL he 4 1 BON e 1 i RT IO + * * 1 : "WM 5 » IS P 8 * * 
eg . 1 a f 4 oF... l A 4 + . # X : % X 1. 43 * \ p * 0 , 
b . ; * 2 1 « "uy ; 25 7 | s 1 . 
' 5 0 ** : 


2 * * Ls 


We” ; \ 
„ * 


8 


Paſche 8. 
Ja, Co. B. 


11. 53. ſuper . | „„ . | 1 2 e HR 3 gainſt law. 
Lit. 206. be done by the condition, is ſuch a thing in its own nature, as. | 
Flow: 6. that the commiſſion or omiſſion. thereof, is malum in ſe, there 
F«z.0bl- not only the condition, but the: whole obligation alſo, is void 
See before 46 initio: and therefore if one be bound in an obligation with 
-nd in co- Condition, that he ſhall kill a man, burn a houſe, do any other 
„enant. felony, commit any treſpaſs, maintain any ſuit unlawfully; or 
(being an officer) that he ſhall take fees by extortion; ot that 
he (being a Sheriff, Cc.) ſhall let a priſoner eſcape, or that he 
ſhall ſave the obligee harmleſs againſt an unlawful deed, or that 
he ſhall not ſave his land, or that he (being a tradeſman) ſhall 
not uſe his trade, (and yet it ſeems, a condition, that a man 
ſhall not uſe his trade in one place, or at one time, or if he do 
conditiòn againſt law,) or that a man (being an officer and an 
officer pro bono publico) ſhall not exerciſe his office, or the like; 
this condition is void, and makes the obligation and ſo. the, 
whole deed void. But when the thing, to be or not to be 
done by the condition, is ſuch a thing as the omiſſion or com- 
miſſion thereof in its nature is not malum in ſe, but only againſt 
ſome maxim of law z; as that a man ſhall make a feoffment to 
his own wife; or is but malum probibitum only; as that a man 
ſhall erect a cottage contrary to the ſtatute of 31 Elia.; or is re- 
pugnant to the eſtate ; as that a feoffee of land ſhall not alien 
it, or take the“ profits of it; or that a tenant in tail ſhall not 
ſuffer a recovery of his land, or the like; in theſe. caſes, the 
conditions only are void, and the obligations remain ſingle and * 
without a condition (1). And yet perhaps, if the obligors be Equity, | 
ſued upon theſe obligations, they may have relief in equity (2). 
Perk ſect, 2. When the matter or thing to be done by the condition is , 9 
735. Co. a 1 "ek poſſible, 
tuerLit. ſuch a thing, as in its nature is impoſſible to be done at the 
Ours. 1727 time of the making of the obligation, there the obligation is 
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(i) In Mitchell v. Reynolds x Pr. Wms. 181. Parker Ch. J. in delivering the reſolution of the court ſays; — 
All the inſtances of conditions againſt law in a proper ſenſe, are reducible under one of theſe three heads: 
iſt. Either to do ſomething that is malum eee prohibitum. Co. Lit. 206.—2dly. To omit the doing 
of ſomething that is a duty. Palm. 172. Hob. 12.—3dly: To encourage ſuch crimes and omiſſions. Fitz. 
Obligation 13. Bro. Obligation 34. Dier 118.——Such conditions as theſe, the law will always, and with- 
out any regard to r e defeat, being concerned to remove all temptations and inducements to thoſe 
crimes; and therefore, as in Co. Lit. 206. a feoffment ſhall be abſolute for an unlawful condition, but a 
bond void. — — See more amply as to. the operation of obligations Where the conditions are againſt law, in 


Bac. Abr. Obligation (E. 3.)—ante in page 129. and the notes and references thereto. | 4 th 
(2) A Court of Equity will in ſuch caſe decree the bond to be delivered up to be cancelled, according to 
the caſes of Tatton v. Maollineux, Mo. 109.—and Fervis v. Bruton in 2 Vern. 251.——Equity aftords extenſive 
relief in obligations; as, if they are obtained by fraud; if the conſideration, is not performed; or if it be 
illegal; or if there was no conſideration at all ;—if. the condition by accident becomes unreaſonable ;—if the 
obligation was obtained by dureſs, force, or terror; and in various other caſes, explained and well ſupported 


by authorities, in Com, Dig, Chancery (4 D.)—and Eg. Ca. Abr. Tit, Bonds and Obligations, : 
| | ng lh good, 
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Inſenſible Incer- 
tain. 


| Repugnant. 
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ood, in an obligation with condition, that 1 "ſhall ſtand 70 68 „% 
made before the tenth day of May next, and 5 
have warning fifteen days before the roth 
obligatie 
that 1 will go to Rome within three days; or that I will make 
ſuit in ſuch an action; 5 aſſure ſuch a piece of ground, when 
in truth there is no ſuch action, or piece of ground; this con- 
dition is void, and the obligation remains fingle and good. 80 con 7 


if the condition be, that whereas A. had a judgment againſt B. af 
the obligor for 201. and the obligee hath, (acknowledged ſatis- 


for the ſame acknowledgement, that then, &c. this condition 


be done by the condition, is a thing poſſible at the time of the 


is repugnant to the obligation itſelf, there the condition is void, 3, 


= 1 or the like 5 this condition is void, and the obligation 


5 = 5 5 i wy 3 


of „ -0BLIGAT ION ll: 
A the condition only. is void, | And ele if I be k eh 


the award of certain perſons, Ve. provided that the award be 
rovided that 1 
of May, and this 
tion is made the gth day of May; this is a void condi- 


tion: and ſo if I be bound in an obligation with condition, 


an eſtate of white acre in Dale worth 101. per annum, when 
re verd it is worth but 51. per. annum; or that I will be non- 


faction, if therefore the obligor ſhall before ſuch à day get a 
warrant from A. whereby the obligee may be ſaved harmleſs 


is void, and, as it ſeems, the obligation alſo, for that it is not 
only impoſſible, but againſt law alſo. But when the thing to 


making of the obligation, and after by matter ex poft facto, by 
the act of God, the act of the law, or the act of the obligee, 
it is become impoſſible; in this caſe, the obligation, and the 
condition both, are become void and therefore if a man be 
bound with a condition, that he hall appear the next term in 
ſuch a court, and before the day the obligor dieth ; hereby the 
obligation is ſaved. So if A. be bound to B. that J. S. ſhall 
marry Fane G. by ſuch a day, and before the day, B. himſelf 
marry with Jane G. hereby the obligation is diſcharged, and 2rE4.4.53 
B. n never take advantage of it (17. 

When the condition of an obligation is to inſenüble nd 
incertain, that the meaning cannot be known,' there the con- 
dition only is void, and the obligation good: as if an obligation 
be made by A. to B. with condition, that A. ſhall keep B. 
without damage againſt J. S. for 10/7. in which the obligee is 
bound to the obligor; this condition is void, and the obli 
tion ſingle. So if the condition be, that A. hall pay his Pert Paſche g. 
of the ſums of money, that ſhall be levied for the trying of the“ © 
cuſtoms of M. unleſs the word [levied] be uſed for taxed in 
that country, the condition is inſenſible and void. So if A. be 
bound to B. with condition to ſave him harmleſs, and ſay not 
for what, or againſt whom; this condition is void, and the 
obligation ſingle: but if any ſenſe or certainty may be made of 
it, the obligation and condition ſhall be both good (2). 

4. When the condition of an obligation in 1 matter of it 7H. 6.46. 
1d 21.1. 7 
and the obligation good: and therefore if the condition of an 
obligation be, that the obligee ſhall not have benefit by the 
obligation, or that he ſhall not ſue for the money in the obli- 
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(1) See accordingly verbatim | in 1 Nied 769.— and erer as to the n We impoſſible conditions in 
obligations Bac. Abr. Obligations (E. 1.) Vin. Abr. Condition (C. a.) to (E. a.) | 
(2) For the doctrine of conditions in 2 2 where the words are 9 fee I Fas 238. —2 Med. 


15 5 * Lev. 21.—4 Salk, 462. 


_ — 


r 


* 8 7 8 


os @:1O'R Ty A 


3 Chapt. 
der a ee neee, 


10 No 


2 INES Eb nh Bug A en lee be 
257 4. When die thing, 10 fe db by thercondition; nh Not ible, 
dane depend the, fea, it it hath deen held. : | the .condi FR cf . 
Void, and-ths., obligation. . angle, becau the thing a a 
.. die dee But it 9 by law is.otherwiſe. 8775 d 
the matter ſis triable here, ang ral n gogd. ANG in 
 ri=:ovig. other / caſes. yh phe Ke : 
er ability, 'or; otherwiſe, th ad 
- ha bonds with conditions, fg rt 


contrary. to the; ſtatute, of 13 Ekz. chap. 20. are void 
e e Boe. chap. , outs Cub 
b-: If any ladies or gentlewomen. 'be. rin, .by 4 
T.. any pbligatiot Gr 
=” pay any; money not truly, due, they may 

courſe. in the ne 775 9 fog: de ſtay 

T Holm fad? ah on | 
Sat. 23, h. No ſheriff, or his Wks ſhall take any. A 0 5 colour 5. When an obliga- 
6, chap, 10. * of their, — 'of. any perſon in their Ward, but only to them- e e 


17 140 


ſelves, and in the name of their Office, with . Va to another, and not 


ſuretios ſufficient, that the priſoner ſhall. appear. at the day. in to the ſheriff, or to 


i writ: Ang all others, taken in any other forms, 
And perſons that are in his 
 Capias utlagatum,! exon ee, ſurety pf the peace, dt ſom 
other ſpecial dale, being ſent for by a. juſtice for felony; or th 
like, may not be hailed : and hers that are arreſted on a cafins 
for debt, or an * indictment, e by writ, bill, or War- * P. 374. 
rant, that are main-pernable,, muſt; be bailed. For the better 
underſtanding! of which ſtatute, - theſe things muſt be ob ved; 2 1 5 
that ſuch obligations ay, differ; and vary from the form of this 
ſtatute in words;and circumſtances only, are good notwithſtand- 
Zee Ing this Ratute, 1 An - therefore if a priſonet make an obli- 
1 . . Batien wich a condition! to appear and anſwer in a plea of debt, 
| and-ſay no more, nor do ſe t down the cauſe of the « debt; this 18 a 
co. 10, 101. e And if the ſheriff take an obligation with one 
rety only, or with two. ſureties chat are inſufficient, or with two 
furgties of another. county; this is a good obligation So if. the 
debt for which the party is arreſted be three hundred pounds, and 
1 ſheriff take an 8 of one hundred pounds for his ap- 
pearance, this is 4 good obligation; for in theſe caſes it is 
left to his diſcretioh, and it doth concern him only. 80 if the 
condition of the obligation be for appearance menſe Paſehe; omit- 
Dier 364. ing proxim? futures. yet it is a good obligation. So if the par- 
nn wa, arreſted by an attachment out of the Star- chamber upon a 
contempt, and the condition of the obligation is, that if the 
5 en we "appear, -and;then-and;there ſhall anſwer a. Fonrepapt 
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10, 


* "I 


(1) See ae bs. 811. Nn 
ditions (B. a. Bac, Abr. Obligations 
(2) Bonds, entered into for 0 eee es, re by by brett ſubſequence ſtatutes declared to be 
void. By ſtat. 5 6 Ed. 6. e, 16. Bonds which, D t A and felling of offices which relate to the 
adminiſtration of f juſtice, the King s revenue: &c. are ma 
529. —and Hill and Farmer, Style 29, determined undet t e — 17 Bb c. 5. Bonds made 
to avoid the debt or duty of *others are vid. Bonds chen * ay ld bpm are declared void by 
te 16 Car." 2. t g Aan c. 14. y ſtatute 85:8 Mm 3. 07. d given to procure a 
return of any; member of Parliament ar: any) PUNE ; eee are deelared yoiderbBy ſtat. CHOY: PD; 
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taken. 


high 4 
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ion, . And if the party that doth make che oblige 
tin the” ilch cufto y; BE th" obligation Be made . 8 

er wähner! efſentialt Ke om the form prez | 


11 "i 


i K's in the ftatute, F it be nota the common" law; ot 2 
is god obligation.” ord therefore Faber f apitel 1 Nj 


be 'defivered to the Sheriff 3 inſt a man, theſheriff' take bend 
of hin for his fees, and His kraxerz this bock if it be not within 
it is againſt ite common law! ahn therefore void; Co. B 
colour of the ſtatute an extortion.” But whete the 
whether it be fingle; of double; face by a Pel⸗ 


2 
on = 


nution; fr tm preferibẽd in che Rathte Thebe tlie T_— 

dition 7 e dne both are 5 And thacefors'sf: ſueh a co. 10, 101. 

Priſoner make an obligätion 46 "any" other beſides! the Sherim 

albeit he to whom it be made be called Sheriff; of if he male 

an obligation to the Sheriff himſelf, and not by the name f 

His es or if he make an oblig aten to him by the name of 1 Wo at 

| bis office, and doth: not'rightly 7 ne him; as 11 ie make it te 

I. S. vicecomiti in comitatu pr ædicto, whetead it ſhould - be 4 —_ 

PRE, redifto;" all theſe obligations are void by this ſta“ ju. Cui, 

And if the Sheriff take an öbligation of à priſoner for 

kis 25 F Arance, in caſe where he is not bailable by the ſtatute, 

_ and{&let him go free; or if he take an obligation of à pri- 
ſoner that i is bailable for his appearance, and doth inſert other 

things into the condition, as to pay money for meat, drink, or 

fees, or the like; or if he delibes a man in execution, | and 

take bond of him to ſave him harmleſs,” or to “ be a true pri- 
ſoner; all theſe, and ſuch like obligations as theſe, are void by 

this ſtatute. If a man be a priſoner in Ludgate upon a Capids bier 118. 
utlagatum, and the gaoler take an obligation of him with'two 7 
ſureties, with condition to ſave him harmleſs, and to SET © 

his fees, and to yield his body at All times upon'' ſummons, 

Cc. this is a voi bbligzrion as well againſt the ſureties, as 
againſt the principal. If the under Marſhall of the King's 
Bench take an obligation of one in execution and a Arts, 

with condition to ſave him harmleſs of all eſcapes, and ſo Dir 3:4. 
| ſuffer the priſoner to go at large, this is a void obligation.” If 

the Sheriff of Bedford, having a priſoner by force of an exe- 
cution, let him go at large, and take an obligation of him, e 
with condition that he ſhall keep the Sheriff without damage 
againſt the King and the plaintiff, and be at all times at the 
commandment of the Sheriff as a true priſoner, and appear be- 

fore the Julteoes of tHe King] at We . wh. l is a void 
obligation. 

If a man be a prifoner to the Sheriff for ſuſpi icion of felony, : Fitz, Obl, 2. 
and after a writ comes to him to have all his priſoners at Aa 
certain day before the juſtices of goal delivery of the ſame | 
county, and thereupon the priſoner 238 make a fingle obliga- 
tion to the Sheriff to appear before the Juſtices the day of the 
writ; this is a void obligation, becauſe it is ſingle and not | 
with condition. And if the Sheriff bail one not bailable PF a ns 
_ ſingle obligation, it ſeems this is a void obligation. 1 . 

A ſingle obligation is always taken moſt in advantage of the 22 10H 115 
de obligee and againſt the obligor: but it is otherwiſe of the con- 
dition of an obligation; for this is always taken moſt in advan- 
tage of the obligor, and * the obligee. 1 : 


5 Chapyato | 2 o 0 1 0 * 5 „ 
© piano. If two; rg, ar more, binde themſclyes. e Jo'ot and fen. 
2 thus, Sagen nos, and 1 no more, the 8 ade ig 4 
| . 2 ſhall be taken to be joint only, an den rel but if ib 2 
R ; thus, Obligamus: nos. & utr 11 ns ru dt, abligumuy,. — 
mne noſtrum ; or obligamu 7 Mos & quemliber noftrum; 35 
5 obligamus. nos. & . alterum; in all Bev fb. The Bli= 

- ©” gation is both joint, and 4 id 15 a> in thole (caſes the 1 18 
— 9 may ſue all the obligors together, or all, c Fit echn. 5 hs Big 

plesſure; but it ſeems. he 94, not 1 pf _ 
| 1 er 0 ye- k nildg ng _ * 


Fes tha reſt, but he muſt ſue th Pa Nas or. 
ral precrpes ; and n this caſe, ; : .leveral | 1 e , Hale, noir 
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3 ſeyeral executions againſt The 1 es | and tale W 
bodies in execution ; but the 15 hate ſatisfaction buf, gn e ve 
from one of them only; for er he hath, 8 tisfied by ne. 
the reſt mall be W | 4 9 25 As Th 5 DUNE the +d 0 _ ga 
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hog like,; * or 180 one ef wary is be for 14 * P. P. 376. 4 - 


{my one, or ſome of them, may charged without the reſt. Ne 
But otherwiſe. the plaintiff cannot proceed in Pry ſuit againſt „ 
ons, or ſome of . ny without the reſt, exce + th 8 3 147 545 b 
give him advantage: for hoxſoever the ſuit ; well 'beg _ 
=o -when one or ſome of them alone is or are ſucd,, (for it Tall "ogt 
Aﬀjotged | _ intended BR the reſt are living, 8, until it be the wed by "the 
other, party,) yet the defendant is. not boupd to anſwer, voleſs 
ſued alſo; and therefore in this caſe, be or they 3 that 
18 0 are ſued alone, are thus to take advantage of it, viz. to Sr 


- ſhew the matter to the PREY: and to plead i in abatement. WEIS lt bait 5d bo 
Writ: for if he, appear an d ſhew it not, a lead non "of en nk, geit od 
5 or the like, to the obligation, the jury muſt find againſt aucb g 


him, and he will be char 5 with the Whole debt. And ſo 

alſo if one appear, and the 5 55 make default and j is outlawed, 

it ſeems he that doth 5 et muſt anſwer all (1). 
Dierr4.27%. Executors and. admini rators ſhall be bound, by the bugs. Kxecutore, 
tion of the. obligor, albeit they be. not named (2) but. the Heir. 
heir of the obligor ſhall not be bound by the obligation, un- 

leſs he be named in the obligation, vi. oblige me, heredes, &c. 
Sen bei If an obligation be made to one and his. heirs, or to one 

and his ſucceſſors; the executors and 1 not the 
heir. or ſucceſſor, ſhall take advantage of it. 
Dier 359. If one bind himſelf i in an, obligation of 2000. to 4. And B. 
* folvend.. 1007. to A. and 100. to B. and 1 x] die, it be kc the 
executors of A. ſhall not. have 100 a but that B. {hall haye 

the whole 2000. ſed quere. 

Bro, O- | If one bind himſelf by obligation. to is * to F Ling an For thetime of pay. 
bee "= when. K. doth come. to his houſe, and at eh thay ment. 
then next following 1000. more; Michaelmas then next fol- 
. ſhall be taken ler next Ve the amr, of the, . 
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(x) 18 3 as to "Joint and ſeveral alia ations, in x Com. Die Obligation (F. and G. in. Air 
OBI ons (G.)'&'(P.)—Bac. Abr. Obligations (D. 4.) 
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8. When the con- | WY matter of an: "td r 
dition of an obli- afficmagive nd con ul ſoryy and moth end ef fomethin to. 7 
tobe performed, aud he dene, nnd foutctimes itiis' negative and breſtgictive; and | 
'S Ros 1g eonſitiof thing mat done done the inet doins:in the Brit 
eee nn zpd6he doingdnitheAatter caſe;' cauſeth theobligatior'ts ; 
be a forfeit; and the r ein . 
renn êͤ re 18 . 
To make a feofl- Bafa ba- häund zin un obligätiom te dne, vith ebndition t. 
west. ene dne fe landd, a the Abligen Ge Ben dle a Jeaſs'ts Pon 
3 mie ob it andafteryards2he doth Makel rdleaſe of it to the an W | 
2 this! is a gbod:perfotmancereÞ the donditiomn dne 
reader and refuſal. 3 vidition Be toinaketioe a:feofinetie of land aud he Perk, . 
ender rr t, and ii refaſe it ibydis ehe itt 8 fur Fire Burr 
N if the condition be, to make a fe affe M 32. aa. 
uſeh and bandit is made ch refuſecitt hie fd "ook ** EMA * 
fFormanae che vondition!: Bun if a amis bikdchbiadclF" 8 F 
obligation to me, with condition to mak füoffment toi | 
ind he tender-theifeoffment cto-therfttanget, and he Ul e a7 
itzi-obiviv ng pet mes of the conditionz=burthdiob-. Ny 
iscfarteid; Tt theJconditibn1bezoto infeolf ei and ] 
| wife, and he tender it to me, and I refuſe iti dtaſtemb this is a fy 
_ 7 gwaodbperformanc®s ditt 97 2d atinbags* 27 6 7 Sg 5 
ef ene bind himielfcin an; obligation tobe wihroonditiba 37.7.4 
to make me a feoffment of the manor of Duits by — © Perks. L. 
2 he, before the day, grant a rent · charge out of theme aner? : 
tt aaſtranger tand atterwatds;iand re the day Alſo, he doth W397 
makeame ao feofßment wh the land this is a gbd perfortmmiee 
f the cundition, and the grant of the regt no breath thereof. | 
But if che inbligor ſell away: part of the maner beſoney'6r 
make 2 fa oitty or u third part of the 
P this n good periormance df the condition. And if 
n this caſe, the obligor before the day take n wife, and before 
daydmake id Fenlfadavdcultdine to the condition but 
= 3 continue until after the day; in 8 it 
ſeemns the condition is trokens: 04-124 WH AID, IR Te A1. 4 
1 P. 384 | Af the bcyndi tion be, that the obiger Gall wfco#- me of Perk, ſect, 
Acceptance, the maneraef Dunz, and; heimake)ia feaffment/6f the' manor of Sha 
Sal, and I accept thereof; it ſeems this is. no 2 ra 
the e that my acceptance in this caſe Will not 76.77 
help. 816 the conditign be to make me a feoffinent of land, 7. f f. 
and he givenmegmoneys at horſe, or dhe like, in recompendt of 3 5 
this, and L. aceept thereof this is no guod performance of the 
condition andi the ika lam is in all caſes where the contlition 
is to. do ant dollateral thing, as (0 account; build a (houſe, 
enter into anrecognifaned, orrthe like and the obligor dbts 
:give; and the —— ſome other thing in lien thertef: 
and ſo alſo it is where this contlition is to make a feoffmenit | 
hren eand the obligor give, and the ſtranger take, ano« 
„ 1 thereof Uibut if the condition be to co 22 
+: -he of land fuch a day; and he make and L take, "the froffment 2 
bohbefore the dyn this is n good: performance-vf the-contifion?”: Fo 
+ o(1If-the congitiva be t0:cntcoff-mc dr my heirs: in the dif- 141.8. 15 
Jjuactivr, anche obligor enſtoff me and my hors; i 9 85 
e gact performance of the conditiom; e ee 
enfeolt my heirs whilſt I live, * when two 'o things are to be 
* 55 3 5 | done 
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peat 9 thing whickets 236 
| a 0 0¹ ade ndision be, to makn me feoffment;: or or 4 EL 4 0 og bo 

8 ifgho-abligns dd eitbat wf privy ita ſatflctent. But eren 8 
ee toninfeoff,me; and pay m Ain RG 5 8 
Ro dol both; or the condition will oflot be yo. 9 352 
Deere fl SH)—,He Ae bas fiat * 
. Tf the condition be, that the oblige. dhiall-ritakie- me a aE: e caks an eſtar, 
4 IE 13  riqotaiats of. Dr e bent e 

5 -.1 $0 InQfbigjctt.ieſtaie,.andithewbligar Hocinke-ch5ickae -, Mn 
decent de Abattafdrices..ahic:id. aged 
| - EondatioſhbiHakab ths SAI: be that che 
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anal 1 | 5 An 
e e he Rien 8 r were ot 5 101ibho2 5801 * ο emtdtveg 
be a -121f the, $opditionibe; that. the abligor: ſhall: males end an eſtate 
e n eee Aunceſtate mentor byrmy appointmensy.ct 
his is aq:jetform phieheicondition; .>m 01-nozwarld- 
ph 1. * —— niathatothe ablägun us liaifenſitey in truſt. 
muelb val ag eſtabe a0 the r ee and the feoffces 
de Kavighoiltoths; conſent of thecobligof; thisiid noi peefore> = 
. the nnditios F bas r 01 bo 14boat ad (bas te | 
i the condition be, to make Further aJurance; und the To maks fürtler 


bar malte farther aſſuranged upon wolidition; „without the eb 
N this is no-gbodi of 5 
ir the:eonditiond:; do 100 Si- 8 2067 i h ofl3. ots 91 


INE, 6, th, diol Ade ed rg naemiefs from: gm caftinuidy To foie ee 
792. 3 v2 aan ais: charged anil the wbligoe>Loch>pay>ehe = 4 
” ——— and 1get me: abo acquittancs:forntiuibfametiom * p. 385. 5 
nee thasm eb performance f the pömtlitids. Bud 0 
: the ie un 1 the- afiſuckoan anvuiryi; in this 
ria ns: direledſo; 3000 good pe rfotm- 
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28 | May: ee ee Rn LE x50 lefleds -6frnhe obligor 
— REL in kraft ſhell grant me w fent- bo grants 
Charge, or releaſe their right to tne before ifuckva day; and there 1 
= to \beahrecoficets:ivrikeites,. and tw of them um de runt this 
dent mae This re thislis na god performance: of the 
13 my 9 on kd Bs it e we 195938 1 brig; Wu 
Dier ig. © yan C ion obligor: purchaſe! and 
1 55 gurt de I — dan ann and's vg 
20 bathuiſaehea rent qus of my tangy: doth getihim 


To grant a FROG * 
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yo fro bets ones hy: day-li tg: this i 
Wins he, uv money by or beſos a d eee 1717 ape of tl 3 
/ (23.17... - 1». 
Acceptance, = 1 \Afithe congition be 20 Paß mega lum of money at 2 ho Perk. Kd. 
- + aa the obligor r pay me leſs money before the day, or all . 
the radney before or at the day, or give me ſomething elſe before 
| = t the ai re payment in lieu thereakys e meall the on oY 85 
not the place "WeptionAlck in W and 1 accept th re ; Fa | 
All theſe caſes, the condition is well performed. 
Atranger to ihe — do fo, and I accept thereof; thi 
gooc þerfo mance ame nen ga kevin bren adjudged.” And. 
abligor pay n ole. money at the day of pay- Elie F 
ment, and dhe obligee, accept ahead þ \cthivcx is no good performs = 
ance of the condition : and if the thing to be done be a-collateral 
ieee to account or the like, and the obligor give unto the 2 44 
| obligee money, or a; horſe in lieu: thereof; and tlie obligee ac- rh 
P. 386. ceptit; this is no good performance of the condition. And 
if the obligor pay the money to the obligee after the day of 
payment this is no performance of the condition, but the 
obligation is forfeit, and the money paid ſhall go in part towards 
the forfeiture: and yet in this caſe, the defendant at this day, 
being ſued upon this obligation, doth uſually adventure to 
phlead conditions 8 and give this ſpecial matter in evi: 
dence: to the jutx. y the moſt part doth find againſt the 
| obligee. And yet it the condition be, to pay me money at 
deten day certain, or to: pay another money: at a day certain, and the. 8 
| "0 obligor pay me or the ſtranger at ſeveral times before dhe. ** 
and I, or the ſtranger, accept thereof; this is a good perform 
Tender IT reſuſal, ance of the condition. But if the obligee do 9 promi ſe to 
accept of a horſe for his money at the time of payment, and 
hen the time nof payment comes, and a feaaiat: of the horſe 
e is made to him, he doth refuſe him: : zi: tender is not a _ 
$5 on! © bang « ciettt performance of the condition. 1: oo 009 2 
dr If the condition be, ta pay: money at a Fo ak las . 
tain; and .the obligor 1 at the time and place, and the F. 253. 
ohligee is not ready to receive it or, being ready, doth refuſe to . 
receive it; this is a good performance of the condition to ſave the Pg. e 
forfeiture of the obligation and yet, if the obligor be afterwards Ms 5 
ſued for: this money, he muſt ſay in his pleading, that he is ſtill 
ready: to; pay. it, and he muſt tender it in court. But if one be 
hound by a ſingle obligation to pay money, and after at the ſame 
ori ſome other time, he hath a defeaſauce from the obligee, that 
upon payment of a leſſer ſum; the obligation ſhall be void, and 
The obligee refuſe: the money hen the ſame is tendred, at the 
time when by the defealance it s: to be paid; in this caſe, the 
»obligor; is: not bound 0 tender the money i in i wah er 
hath the obligee any. cemedy for it. 
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k Knd'if the meg ns 2 paid. at the day, ta days became forfeited, = he 8 3 became 

recoverable at law A obli gor Was 0 Ii iged to have recourſe to a Court. of Equity, F. would reſtrain _ 

the obligee from t Ate th NAS Tn Fonkeſe her he 6u gut, 1. e. his principal, intereſt, and coſts, —The ftat. of 

4 Ann. c. 16. I, 1Þ! afds-the:liks afſiftance'ts erde as the 5 Gee. 2. c. 20; (mentioned befre in note 2 

to page 137.) nr if at any time, pending an Acton on bond with a penalty, 

the defendant ſhal the Be o cgurt th principal, intereſt, and coſts, the money ſo brought into. court ſhall be 
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Marches of "condition De, to p bo C Ui Mc 
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: Aw welt gel | 1 0 te fendinp Back 8 5 
wee again in 8k cz Reer As. 
22 Bd, 1 If the condition be, the 11 MA ples 55 5 5 "of 7. 8. Ts | Rand [5 a þ 
©... ah@he Goth award mie tc 755 200 to W, 8. by a day, 
the day I do tender him the 20 J. but he Apen kefülg it ih this 
caſe, T have ſafficiently per formed the. e ao the 0-4 
| | Wo + TE TEL? rey ch, To an 20 l 
N is ſaved. wi = 
ALakd. 4.5. Tf the c6ndition 1 be, that T mall ſtand to the Lo a yo 
aun he award that T ſhall enter à Retraxit in a ſuit depending be⸗ 
tween me and the other party, and 1 do not ſo, but am non- 
| ſuit, or do diſcontinue m * ſuit; this is no ge oo) jerfÞrtnance o f 
On ³ĩ To Ren Sir ul 269 Te vor met HS. 
22Ed, 4.40. "Tf the toganidif be rat the ot gor hall nde wiel 8 8 To ſhew a releaſe. 
to ſuch place, and Bo me 4 dere "and he de me to 
the place the latter part of the day, "Ind doth Ray t 
the light of the day be gone, ready to ſhew his js. Th 
come not thither'; ; this! Is 2 good | e of the *eondi- | 
tiene +7 521 «th 05 0 ESO IG, 0p: & 
2 If one ks W leaſe of land to me, and bind hirhſete in an For quiet enjoy- 
pe: obliegen with condition, to ſuffer me 70 to enjoy the land ing 
=, without the let of him or any other; in ü eile it neither 
he himſelf, nor any other by his incitement, do difturb me, the 
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= forfeir, or not. gation is broken. But if a man be. bound by an obligation to 267, 
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N e = to 3 dhe un. 4 

the King s ꝓerſon; thi . nar 

f the co 9 nd Kit thy noon be, 25 appear ore 2 

| Jian domint 1 regis, and the e obligor appear. before them out 

7 3» of. court ;.; this 1 18 NO PET | ance. of | „ 225 65 1 | 

To nike bond. © f the condition be, that a ſtranger ſhall make an öbliga- oo. ſuper 
tion to the obligee, and the ſtrauger tender it, and the obligee % 
refuſe it; this is a good performance of the condition: but if 4322 
the condition be, that the obligor ſhall make an obligation to a | 
ſtranger, and the obligor tender it, and the- er, refuſe it; $ 
this is no performance of the condition 

To marry a woman. uf the condition be, that the obligor mall marry the 4 wir lect, 

tet ofthe abligee by à day, and he doth tender himſelf, and , 45 

ſhe doth refuſe /in this caſe, the e e is "welt? noewith- © 

| ſtanding this tender and refuſal. - 1 e 

To leave poſſeſſion. If — condition be, to deliver abs key. of. a houſe; e Dier 2194 
quiet poſſeflion to I. S. to the uſe of the obligee, and the 
obligor (the houſe being rid, and every one out of the houſe, 
and the door locked) doth deliver the key to J. S; it ſeems + + 
this is no good performance of the condition, but that I. S. rr 
the obligee, or his deputy, ought to come and receive the poſ- 

| | ſeflion. See more in Condition at numb. g. and Covenants 6. (1): 

9. When a fogls If an obligation that is ſingle, | be not performed; as wehen it Co. 8. 153. 


obligation ſhall ſujer Lit, 
(ald to be broke is to pay money at a day, and the money is not paid; the obli- 29. 


{ 


r.04 


pay money at ſeveral days, the obligation is not. forfeit,” nor 
can be ſued, until all the days be paſt. And yet if the condi- 
tion of an obligation be to pay money at ſeveral days, and the 
obligor do fail to pay the money the firſt day; in this cafe, 
the obligee may ſue for the money due by the obligation pra- 
ſent] ; | 
If one be bound. to ay money at a day certain by a Ghgle Bo, Obli. 
obligation or bill, and the obligor tender the money at the day NR, 
to the obligee, ſo as he will give him his bill or a releaſe for f. e 
the money, and the obligee refuſe ſo to do, and thereupon gage 
doth refuſe to pay the money; in this caſe, the obligation is 
not forfeit ; for, in this caſe, the obligor is not bound to pay 
the money, unleſs the onlgee will give up his bill, or give 
him a releaſe. But otherwiſe it is in caſe where one is bound 
to pay money by the condition of an obligation; for there the 
obligor muſt pay the money at his peril, albeit the obligee re- 
_ fuſe to deliver up the obligation, or to give him a releaſe. / 
If one be bound to pay money on a ſingle bill at a day, and 
the obligor t tender the My at the day to an W and he 
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(1) See accordingly verbatim in 1 Wind 776 to 779. —and more amply as to the performance or the, 
breach of a condition in obligations —in Bac. Abr. * tions (F. 1 Abr. Condition ( Qa.) 1 
refuſe 


7 n . 5 e e 17 e | 
aſes when. the co is formed, or io rüden, e a 
gation is forfeit, py till then it cannot be forfeit: and e g's go 
. * be bound in An 0 21492 L 91, With condition to eee Ge the 
- at Eaſter; before the day come, the obligation obligation forfeit : 
cannot. t but if it be not paid at the ys the obligg- *7 
tion is forfeit; and yet if the obligee himſelf be the cauſe of 
| the-breaah, of dhe condition, arge ching to: be dog by the 
 condition-ip NO\ become impoſfible by che ald of God., the 
cohligation is now become vithoutt penalty dab üf in the o 
2 been bound in an obligatian-66 an Abbot, that A. 85 
ſhould infeaff him eforo.Chriſtmus ; if A enter into religion, my To make a feof 
bond had been preſently forfeited:}: but otherwiſe it had been if nent. 
A. had been profeſſed.under the obedience of the obligee himſelf, = 
Pak, fr If the condition iba tonmake a feoffment of land to me- ſuch al 
" day, and he be not Hhupon the land ready to make the feoff -. 
ment; how come not there to receive it, FAGAN pu ppm 5 
e hs broken. er FARO: 2 wy „ Ktehe 2117 2 r 
214.32 If the. -ondition be that, hen the obligor ſhall come 
ois. tin aunt, he will infeoff the obligee, br the aim of his body; in 
this caſe, he muſt do it as ſdon as he doth come to her and the 
obligee ſhall requeſt the feoffment, or the obligation is forfeit. 
4 al che condition be to infeoff me of a manor by a day, and 
before the day the obligor doth make a feoffment of it to another; 
hereby the eee ie is broken, and the o -Forfeit : 
and — the obligor repurchaſe it again before the day,- and 
| then make the feoffment, yet this will not cure the breach. 
* 7:4 If the condition be, to enfeoff B. and C. and one of them £ 
a die before the time be paſt wherein it ſhould be done; in this 
8 he muſt enfeoff the ſurvivor. of them," or n een is 
— ⁊vß]ÿ;ð¹t:k̃. W DN 8 . 
If the e Fg that: if the Ae Fa Seen Michaclinas To make a leaſe. 
5 a leaſe to the obligee for thirty-one years, if A. will 
aſſent, and if he will not aſſent then for twenty-one years, that 
then, Cc. if A. do not aſſent, and the leaſe for twenty-one 
; years be not made before Michaelmas, the obligation i is forfeit. | 
7 K. 6. 4. If the condition be, that the obligor ſhall make me an eſtate To make an eſtate. 
upon requeſt, and he tender me an eſtate before I requeſt it, 
and afterwards I do requeſt it, and he doth refuſe it; in this 
caſe, the condition is broken, and the obligation forfeit, 
utes, If the condition be, that the obligor ſhall make me a 
we ellato of land (being copyhold land) and he doth ſurrender it 
_ abſolutely, and the homage, when they preſent'it, do profont it 
 _ conditionally; this is no breach of the condition. 
4H. „ 4. If the condition be, to make a good eſtate. of land in . 7 
. gmple to 4. (a woman) before ſuch a time, and before ſuch ** 39 
time the obligor taketh A. to wife, and the day-paſs, and no 
eſtate is made; in this caſe, the condition is bien en, and the 
obligation forfeit. But if the obligation be made to the woman 
herſelf, then it is diſpenſed with by the inter- marriage. 
©.2,;, If the condition be, that the obligor and his-ſon ſhall do all To make farther 
Per 337. ſuch acts for the better aſſuring of land, as the obligee or his *ſurance,. 
counſel. ſhall deviſe; and the obligee e and tender a releaſe 
to the obligor and his ſon to ſeal, and they delay and refuſe to 
ſeal it, until they can ſhew it to their counſel to be adviſed upon 
it; this is a en of the condition-: bat if they be 1 5 
| | a | | and 
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To pay money. 


. 391. 


To pay rent. 


For quiet enjoy- 
ing. 


the debt of the principal, and therefore: dare Berg. 
Bae 3 | 


- | Qeliverxthemi toxtHopar 


| of the Ste 


| pin ana here homo is 


the (contour (yl uch more Ae bee tht Leden 
| Teſted) outlived „ taken in! execution for the debt i fe 
principal: ſo alſd if the obligee tbe put im fur ure er 


y this the Lenders bedr ulden "Hub hs 
My, either becatſe he 15" fued h 
r wiſe; — —— bound, 
| 1w4ndveid'; and he fuffer himfelf to bt uf juſtiy .d 
t aer and doth not take advantage of it; it ons —— 
bteach of the condition of the bond to fave harmleſss. 
fs Bailiff! diftraigbeaſts on a wir henna, and lafterwaflidlre- wt. . 
ty of MWhem he had them and takeia hend 
frorvhim" with vendition to ſave him harmleſs from him för 
88 between, and after he doth bring a detinue 
gainſpche balltff for che beaſts y im ithis Caft, ehe Sendftien is 
bor braten fer this action wil not lie in his Baſs) 6 „ wad. | 
: Wicke 'condivien. de to pay money to me ab aan and eb x. Kel, 6o, 
money is nor tendered at the time and place; 
albeit therviboits Body ready to Heceive it; iir be tender ed yet 
the condition is broken: e 109 58 eee eee 
Af the conditio ide to pay money to mc roy mange; tr ons.” 
and the obligor in his going tothe place RvFobbed of the money | 
ſo as he cannot pay him; in this caſe, notwithſtanding, — nw 
dition is broken}; "wn the obli gation Forfeiry"aml this WII“ not 
exouſe i it. in 1 1. 7 7 X Arn us et 
'* If the condition be to pay money to mb at eh unde; 
and I, ſeeing him going to the! place to pay the-money, do wifi | 
him to forbear; an thereupon he doth ſoy and doth not pay it; ve of 
in this caſe,* the obligation is forfeit; and this will not excuſee. 
But if I do violently and actually detain and hinder nen ſo _ | 


he cannot pay it, this will exeuſe him , 
If the condition be to pay me the rent reſerves on wel a Hil 1 


& 


> leaſe, at the times limited y the leaſe, and it be not accordiͤg- LOR. 
Ney the vr 097 rg is un e Abet 1 do never demand TED 


» * 
. 1 44} tris 


4 E +. 5 


13 


the rent. 0 . 
If the tene 88 to bay me hs rent love on ſuek a — 


leaſe, and Lenter upon all or part of the land demiſed, ſo as the 
rent is ſuſpended ſo long as I keep the poſſeſſion; in this caſe, 
the non-payinent of the rent during the time of the ſuſpenſion of 
the rent, is no breach of the condition. * | 
If the condition be that T ſhall enjoy land eur the Rar bs * 
ruption of any perſon whatſoever, and afterwards 1 do forfeit | 
it myſelf by non-payment of wy or the Ike; this * yg breach 
of the condition. 1 5 
If the condition be, that the obgel ſhall ſuffel ahe' FEW eo a 
enjoy lands, &c, and that without the let of him, Sc. or any 1 
other perſon or perſons, Cc. and one that hath'an'elder title 
doth enter; this is no breach of the condition. But if . 


cure this entry and diſturbance, this is a breach of the condition, 
5 1 


wh; 66, i he cuddling, 4251 B. and WN j u qu . enjo — 
and A. the obligor and B. the obligee doth altert fs othiers'; 
24-0 ſeems by this-diſturbance the condition is broken. 
&.9. 5 Ik the condition” be, that the obligor ſhall not diſturb me in 
the keeping of my courts, and he keep the courts and tale the 
; 55 fees himſelf ; this is a breach of the condition. 
ce. fuer If one make a feoffiment of land to me, and make me e an 19 
3 gation with condition to defend the land for twelve years, Wo. 
And I am entered on by a ſtranger, but never impteaded * in this ” 
„ caſe, the condition is broken. 
cr. 61 If the condition be, to ſtand to the ewe v. 5. and ths 08. To 7 to an 
, ligor doth afterward eountermand the ſubmiffion made to J. Ww. 
this is a breach of the condition. | | Pattuny non dititur' Yao: nn 
. perſeverat. © | 
Ce. 8. 2. If the coole dez che T Ga have Kr to icy woe To gina n Nene, 
dna e ſeven years, and the obligor doth giye me a licence for 3 
years, and then doth revoke it gain ; this i is a breach of the nk ee 
3 condition. NEST? 
a f the condition be; that F. G. I a s bebe bg 85 
'* over his ground, and J. S. doth ſo, but another doth interrupt 
me; this is no breach of the condition.” And yet if the con- 
dition be, that I ſhall have licence to go over that ground, there 
_ ._ - | perhaps ſuch an interruption * may be a breach of the condition. P. 302. 
Fis, n. If an obligation be made to me with condition, to appear 4 To appear. 
ſuch a court ſuch a day, and at the day he is kept in priſon 
my ſuit ſo as he cannot appear; in this caſe, his 'non-appear- 
ance is no breach of the condition, for his impriſonment afl 
excuſe him. But if his impriſonment be for felony, or any 
"3 "other ſuch like cauſe of his _ contra. | . 
vier as. Tf the condition be, to by 6p in ſach a court ſuch a - 
and before the day a Superſedeus doth come to the ſheriff; yet, i 
the obligor do not appear, ** obligation is forfeit. 
Perk. bet. If the condition be, that the obligor ſhall ride with 7. 8. 
' Dover ſuch a day, and I. S. doth 0 go thither that day; i 
this caſe, it ſeems,” the condition is Neat: and that he mu 
| procure J. S. to go thither and ride with him at his peril, 
er Joſt. If I make a leaſe for years, and the leſſee doth eriter into i Not to alien 
:3-J. obligation with condition that he ſhall not alien the land de- 
mäiſed without my licence, and I die, and then he doth alien 
= it; it ſeems this is a breach of the condition. 
Polk. Sect. If the condition be, that J. S. ſhall ſerve me in all my Wöel To ſerve, © 


To ride to Dover. 


772. 6 Ed, 


42. 480 lawful commands; or that 7. S. ſhall be a good and honeft 
' ſervant to me one year; in the firſt caſe, if I command. hi bit | 
nothing, the condition is not broken, albeit he nevet tender 
his ſervice; but in the laſt caſe; it ſeems he is to tendei hi 
ſervice to me, or otherwiſe the condition wilt be broken. Bu 
if I refuſe his ſervice when it is tendred, or he die Within thi 
time, the obligation is diſcharged. And yet if he depart away 
within the time, the condition is broken, ts x | 
dal. . Tf the condition be, that A. ſhall marry B. by a day, and be⸗ To marry a wo⸗ 
| fore the day the obligor himſelf doth marry. hes? in £4 caſe © = 
the condition is broken. But if the oblige ee marry, her bel ore 
; the day, the obligation is difcharged. er 5 
brive's If the condition be, to perform the covenants and payments To perform cove- 
50 rr deed, and the deed doth contain a feoffment; and tHis is nants. 
on condition that if the feoffor pay ſuch a ſum” of money he . 


ſhall ee, and- he * not pay it; in this caſe,” this no- J 
5D = * | 


To keep priſoners. 


by 
I 


2 ph ſuggeſtion. of. 


queſts 
Ge. and J. F. die before the 


2 ayment is is no ee of the, « conn ö 7 5 But i 
en 


1s. a gf 5 cl * auſe of fork d 
Ke 1255 eee 1 Sts T l ee en ee 
If the condition 5 fir the 2 keeping j * prifoders, and one Se 


execution, and in priſon under colour 
of an execution, or the like, but in truth and in 2 
law is no priſoner; ; this, eſcape is no * e 
See ngre in Condition, ar nun 1. : 


doth eſcape that is in 


*P. * If the condition of an, gbligation,confi of ao 1 the Co, Co, are 
11. By 393 disjur eie, or * 4 one of two things. before, zor; at a day Lit, 207. 
ne gg wy] Ct N. bot Peg things are poſſible at the time af.;the 
original © creation, making * | the elles a ae beforg the time of, performance 
E or 4. K. bog one of he th 10 7 is be g me poſſib le do be done hy ohe act 
: hens * one 1 CA FEA 2 . obligesch III It 3 in this gie, the 
charged or gone, 85 
. Tor, ever, Aud therefoge if theicondi- fl. 1 
Me? ; tion? b 0 hall Ell away his: Miſes Jandpulif 77 
then he he Fix Aer Þ 1 e:time; purchaſe, tothis wife and TE * 


her heirs. an 
A ace by hit m received 

amount 15 or elſe do 

, otherwiſe, | as mucl 8 * all 


 afſigns, land, of as good right and value, fas the 
fu © :05,h paſt by, .07;,J4pÞn, the; ſaid ſale: (hall 
and ſhall Jeave, upto her. hy legacy. or 
bg, y bim received upon 885 * * 
Wes then, c, and the obligor doth ſell his — 8 MY 
his Wife doth « beforg him, ſo that ha can - 
18 caſe, the obligation is diſ- 


In tl 

„and th hu ad is ngt. bound to purchaſe land toi her 

5 nk 1 7 1 N jon be, that if I. &. do not bp 
8 Thets pending in Os. Court, f re- 4 7 Xn 

the 100 ar, that, then he ſhall, R 200. 5. 

e utas; ; hereby the obligation, is diſ- W 


charged for ever, and he is not bound to pay the 20% 80 If ; CE 


the condition be, that if the obligor appear in the King's-Benc 


1 tale, 


id, anc 


OTC. 


in Eaſter term, or pay 201. to the obligee at Michaelmas, and 


the obligor die before Eaſter term; hereby the obligation is 
diſcharged; but if he do not appear in Eaſter term and out- 
live the term, and die after; then it ſeems. the 201. muſt be 
paid at Michaelmas, or the obligation is forfeit. So if the 
condition be, that the obligor ſhall marry A. before Eaſter, or 

pay 20/. to the obligee at Michaelmas, and A. die, or ee 
mad before Eaſter, or the obligee marry A. himſelf, and the 
marriage doth continue between them until Eaſter be paſt; in 
all theſe caſes the obligation i is diſcharged for ever. But when 
the thing i is become impoſſible by the act or laches of the obli- 
gor, the law is other wiſe. And therefore if the condition be, 
that A. ſhall” marry with B. before Eaſter, or that the obligor 
ſhall pay unto the obligee 20/. at Michaelmas, and the obligor 
himſelf marry with B, and the marriage doth continue until 


after Eaſter; hereby the obligation i is not diſcharged. 80 if the 1 


condition be to deliver up an obligation before Eaſter, or a 
a releaſe at Michaelmas, and the b 


or give 
ligor doth looſe the obliga- 


tion, or the obligation is burnt ; — the obligation is not 


diſcharged, for if he doth not make e relenſs; at en 
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2 doth forfeit the — 2 — ee ee went: ho 


1 ** m 4 2 1 n * 
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| Re. [boos rr 0 4 pions. ooh acid Un? 1 at the tit 
= 7275 ry befare-the *:time when NE to be performed, ie doth 'be= : 


mY 


or at ithe day tlie water doth ariſe I hi 


made ie poffble 10 be deßel but afterwards, 


+:vorhe i Je by the act of God; or the act of the obligee ; 
in this 805 alſo, the obligation is gone and 1 »F 
ere. And thetefere if the "condition. be t6'appear in perſon | 
1:ſach a day in ſuch a court, and befor he day the bbligo 4 1 5 ie, . 
gh that he eb travel 


mes 7 * DIALS life; in theſe caſes, the obligation | 


Co, 5. 1 19. 
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„e kis-lifes 80 i dhe gonlitien be, thut B. Mell m 


* doth c Utidue uhtil ter the 
dene co, is Horfeit 5 80 if che Condition give the ae 


n | ring ted che 
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22 2 2 N. 1 fuch 
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6. dend and that ben become old, this Eaſe the bl gation s 
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| [marry 
e in is 


ate and! the obligor" hitnſel 


thingy! the W I is not diſcharged 
.deathy, bub in! this caſt he muſt db 1 darin ns life-ti 
4 his perilousgildo 2111 (1&9, einn 0, Noe nne 
e eee dier het ebe or b all "deliver d the 
1 as the 5 0 of the 
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; Veld Mi and the U N 
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ib Gor rer 925 r 61110 ex 5101051 


don cb ned A to, leihe eth 


Elmas 


ef ee depttid upon, 


become void alſo; as i the condit ior 
perform the covenitits-6F an" indentüre 
venahtz ben diſcharged'or become vdid; 
gation! is diſcharged and gone Toute 
leaſe! for years, rendting ini ret leſſee Soc he 55 
obligatich with condition to p Trent to * leſſor, and 
after it full out ſo tllat be K victed out 


the oblig ation be, 

and” agent ds. the fg | 

by this means 5 ol bli- N 
And if one 01 BY D 


4 


an elder title; whereby the rent i ga e n this cale, 1 


and bycthis means, the —_—_— is dif „ alls. 

But if the eviction be but of a p art of aa 5 15 1 955 56 
If an obligation be made to we, hd: Gelee to J. S. to my | 

uſe, und, when it is tendred' to af 13 refuſe 45 and diſagree 

to it; heteby it is become void, and dd 10 afterw vards be made 

Tagen again. So if an erat be mad ade to my Wife, and I 
iſagres to it; hereby it is become poid, | 


W Bf ofcleddE müdg bam the Sd to the lier,” or to one 


*/ of the obligors if there be Ain S a none, t 8 eage may #* P. 
_ be: diſcharged. And therefore, If n oblig 50 n. be made to me 

- with condfeidtr to pay money, "a 9 my A "deed. releaſe it, or 
acknowledge myſelf ſatisfied for the d Abeit I receive none 


of it, or that I receive but part of it in full ſittefaQtion of of the 
debe r by-this the obligation f 1s — for ever. | 
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11 the obligee make the obligor | e or | 
all the obligors, his executor; or his executor 3 hereby We 
ahligation is (diſcharged for ever. But the granting of letters 7 
of adminiſtration to one, or more of the 0 Here is no diſ- 7. 
charge of the obligation. And if the oblig 3 the obl 
his executor, this is no diſcharge of the ob £ 

If the obligee be a woman, In take the pſig to 

18 ber eby the obligation is diſ charged. 
If the condition be to enfeoff K. S. (a woman) Gels Rick's Fits. Barn 
1 time, and before the day the obligor doth W the woman; a 
0 this doth not diſcharge the obligation.. 
If the condition be to ſerve me Sven years, "ind within * Dier 555. 
time I licence him to depart, it ſeems that hereby the obligation 
is diſcharged: and yet if the condition be to ſtand to an award, 
and it is awarded that one of the parties ſhall pay 51. 2 year 
for ſeven years towards the education of J. S. and I. F. dię w. ih- 

in the ſeven years, the obligation is not diſeharged by his death, 

but the money muſt be paid during the time notwithſtanding. 
If the condition be to do two things, or ſtand upon divers * 
points; and the obligee, ſuppoſing the breach of one of them,, 
doth ſue the obligor, and the iſſue being joined upon that point 
it is found againſt the plaintiff, and 50 i is barred; hereby the 
whole obligation i is diſcharged ; and, fo long as that judgment 
is in force, he can never ſue the obligation pon. any other 
point within the condition. ns 
1f the condition be to fatisfy me for goods: T have ddlivered to fi Km 
T.S. if they be loſt, and afterwards they be loſt, and I fue 1.8. * 
and have him in execution for them; by this the wry mn: ob as 
not diſcharged : but perhaps when 1 havs ſatisfaction of I. 8. | 
being in — for the goods, the obligation ma be gone. 
And in all caſes by which a deed in general may become 7 
by matter ex poſt 3 as by _ or the ace an obligation 
way become void. 
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obligation made with, and annexed to, the obligation at the 
TH time of making thereof: but it is more peculiarly and proper- 
ly applied to ſuch conditional inſtruments, as are made in de- 
feaſance and ayoidance of ſtatutes and recognizances, at the time 
of entring into the ſame ſtatutes or recognizances ; and to ſuch 
conditional inſtruments as are made i in defeaſance of ſtatutes, 
obligations, and the like, after the time of the ſame ſtatutes 
entered into, and obligatiom, Ce. made: and it is s therefore 
3 hes defined as follows. 3 5 
A defealance is a condition Siting to a Aeg, as os an 9 | 
tion, recognizance, ſtatute, or the like, which being performed, 
55 the obligor or recogniſor, the act is diſabled and made void, 
1 if it had never been done; which differeth from a condition 
 _ only in this, that this is always made at the ſame time, and an- 
: . . nexed to, or inſerted in, the ſame deed ; but that is always made 
in a deed by itſelf, and for the moſt Part made after the deed 
3 | whereunto 11 hath relation r "HLH 05 
Co. ber: There is no inheritance executory, as rents,” "annuities, MEER 2. Where and in 
3 G warranties, covenants, and ſuc h like, but ma by a defeaſance, on caſes a de- 
Plow. 3:7. made with the mutual conſent 51 all thoſe which 1 


193-21 H. 7. 


21, i the creation thereof at the fame, or at any time after, be an- may be defeated 


in tet.  Nulled, diſcharged and defeated, And ſo 1 is the law of ſtatutes, and avoided there - 


by; and where, 


k. ee, 3 and the like; Dis 2K as in all theſe and what not. 


| deed, the other muſt be ſo alſo: for it is 4 le that in 87 F 
| caſes, where. any executory thing is created by a deed, that the „ 
ſame thing, by the conſent of all perſons who were parties to 
the creation of it, may be by their 1800 defeated and annulled; _ 
and therefore that warranties, recognizances, rents, charges, 5 
annuities, covenants, leaſes for years, uſes at common Jaw. 

and ſuch like, may, by a defeaſance made with mutual conſent 
of all thoſe that were parties to the creation of it by deed, be 5 
diſcharged and ayoided. NM eft tam conveniens naturali æguitati 
quam quod unumquodque diſſolvi poteſt eo ligamine quo ligatur., And 

therefore by ſuch a defeaſance, not onl; 22 covenant. which 

| doth create a power of revocation, but the power itſelf created; 

may be utterly defeated and ayoided-: but e ates of inheritance, 
and other eſtates in tail or for life, executed by. livery, &c, 


cannot be aygided 5 defeaſance made after the time of their 55 5 
R . wy Re - . n & hs _ FR : 1 2 1 8 
m— he TOY | F . „ e e ee eee am a - 


(1 1 Ae is 5 Ae deed; madle at the ane time witk a feoffment or other conveyance, con- 
| Ne certain conditions, upon the performance of whieh the eſtate] then created may bo defeated or totally 


undone. 2 Bl. Com. 327. — —A defeaſance on bond, or recognizance, or judgment. recovered, is a condi. 


tion, which, when performed, defeats or undoes it: it differs only from the common condition of a bond, in 


that the one is always-inſerted-in-the deed or bond itſelf, the other is made between the ſame. parties by a ſe- 


parate, and frequently a ſubſequent deed. ibid. 342.—See further as to the nature of defeaſance, and what 


ſhall be ſaid to amount to one, in Com. Dig. Defeaſance (A. ud. Toft, 293. —7 nh. Hor. Deſeafance ( F „ 
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ffaſance made at the time, .a feoffment, releaſe, leaſe for 10 
e executed thing, may be avoided, as well as if it were 


by condition within the ſame deed: as if a diſſeiſee releaſe to Fe: 


the diſſeiſor, this releaſe cannot be defeated by an indenture of 


defeaſanèe made afterwards; but it may be defeated by an in- 
8 in conti 122 


nentt fiunt in Ne videntur 1 2 | 
Co. 5 Wi; 


denture of defeaſance made at the 8 time. 


To make a defeaſance, theſe things are © qullits 15 That 
the defeaſance be made code modo, as the thing to be defeated is 
created: for if the obligee by word only diſcharge the obligor, 
or grant not fo ſue him; this will not defeat the obligation; it 
mult be by deed therefore, as the former was. But whether the 
_ deed or defeaſance be indented ot poll 3 is not material: 2. That 
if it do recite the ſtatute or the obligation, (as for the moſt part 
it doth,) that it be done truly: for if a defeaſance be made of 
a ſtatute or an obligation, which is recited to be made the tenth 
day of May, whereas in truth it beareth date the firſt day of 
May, this defeaſance is void. * That it be made Bin Nr 
the ſame perſons that were parties to the firſt deed, Sc. and 
therefore, if A. be bound in an obligation to B. in 20/7. and 
B. make a defeaſance to C. that if C pay him 20/7. the ob- 


3. What ſhall. bs 
aid a good defea- 
ſance; wo w lat 
not. 


For the manner of 
it. 


ligation made by A. ſhall be void; this is no good defeaſance, 


becauſe it is not made between the ſame parties. And yet if 

a ſtatute be made to the huſband and wife, and the huſband alone 

join in the making of a defeaſance, this is a good defeaſance. 

That it be made after the making of the recognizance, 

obligation, Sc. and not before: for if A. grant to . 

if B. will be bound to him in 201. by obligation, that the 

e obligation ſhall be void; and after B. doth bind himſelf to 

Fre A. in an obligation of 20 J. that defeaſance is not good a 

it is before the obligation. . And 

defeaſance be before the date of the recognizance, Sc. and 

it be delivered after, it is good enough. 5. That it be made 

_ the matter of of a- thing defeaſible: ® for if a diſſeiſee "releaſe his right to 

" the terre-tenant, and after there is a defeaſanee made between 

them, that, if the releaſor ſhall pay 20 J. to the releaſee, the 

releaſe ſhall be void; this is a void defeaſance. * And yet a 

releaſe may be avoided by a condition or defeafance made at the 
time of making of a releaſe as well as a feoffment. _ 

If the defeaſance of a recognizance, obligation, &c. be, that 

iK the cogniſor, or obligor, &c. pay a ſum of money, or do not 

diſturb the execution of the will of J. S. or do make a leaſe for 

years to I. S. or the like; theſe are good defeaſances. As if 

the grantee of a rent-charge grant to his grantor, that if he ſhall 

pay him 20/7. ſuch a day, the grant of the rent ſhall be void. 

Albeit the condition of an obligation, that is repugnant to 

the obligation itſelf, is void, and the obligation ſingle; yet 

it is otherwiſe in caſe of a defeaſance * made after the ob- 

ligation; for this is good, notwithſtanding it be repugnant. 

And therefore if the obligee, after the obligation made, 

grant by deed to the obligor, that the obligation ſhall HE. 

void; or that he will not ſue the obligation at all; 
that He will not ne, the VER. until ſuch a time; z of that 
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bed,, If the feoffee with warranty grant, that neither he nor his 4 
2: 4.7.23. heirs ſhall take benefit of the warranty of the feoffor or his heirs ; 1 ol 
59. - this.is a good defeaſance of the warranty: and if he grant, not N 1 
do vouch, this will diſcharge the voucher: and if he 8 f 
not to bring a warrantia charte, this will bar him of that YT 
. ».. Femedy. In like manner it. is, if the grantee. of a e _ _ 


grant to the grantor, that he will not take any benefit by the © 


rant, this 16.2. total diſcharge; and if he grant, that he will not. 
108 an annuity 4 chi 18-2. diſcharge of. the perſon'; and if hgjg — 
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deen doth grant to his leſlee, that he ſhall not be impeached for waſte; 
this is a good diſcharge: and if the leſſee afterwards grant by 5 
deed to the leſſor, that if he ſhall bring an action of waſte againſt 
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ep e ran hun 13 1 e of 4 an's Tema of | 


5 p. 5 5 
| 1, Tete, TY 1 mind or lat Will of that'he would have to be done after 2 Bw 


his death: It is in Latin Teftamentum, i. e. Teftatio mentis, 33 93 
witieſs of a man's mind; and to deviſe by teſtament, is to ſpeak , 
by a man's will what his mind is, to have done aftel Bis death: Wits :4. 
a this 1s ſometimes called a will or laſt Will; for theſe words = 
are aonino, and are as it ſeems promiſcuſly ſedi in our Jaw: 
550% by the civil law it is then only laid to be a teſtament, 
when there is 105 executor made and named in it; and when there 
is none, but a, codicil only; for a codicil 18 che fame” that” * 
teſtament i 1s, but that it is without an executor; and a man can 
make but one teſtament that ſhall take' effect, but he may make 
; Cos many codicils as he Will. And by the common 'w where 
or 1 ark deviſed in writing . there be no 
Sent i med, yet there it is Sobel © 170 led a laſt will, and 
where. it Far concern chattles only, a te ain ment (1). „He Ai N 
wk doth mak ake the teſtament i is called the te teſtator”: : and when. a man 
CG dieth "without. will, he is faid to die inteftare. © * 5 = e 8 8 
Or tellaments there be t two ſorts, namely, a. teſtame 10 f in ri . Pa 
Written. tin ora Written teſtament ; which is, 12 lere ihe ie ae he 476. Co 
his life-time, by himſelf or lome other 1 75 ee : 
Feigen e 1s put in writing: and a 50 Þ 100 by $rota 5 
IR 2 Which! is, where n is: 15 and. bh wa 
eath 0 Hat © 


Codicil, Quid. 


— 


Muncupali ve. "1 this 18 EN 1 ERS or a 1 IRR 7 cke, . 


and this being after his death proved. by witnel ſes, "and put 
in writing by 1 re 

thing but land, as When at 1.8 Arlt 10. the life of the tee” 25 
tor it is put in writing. 1 codicil alſo is in writing, or 
by word, as a teſtament is: the civilians have other diviſions 

of wills and teſtaments, 28 ſolemn and unſolemn, privileged 

or e here Kid common law maketh no mention. 


: i * 


—— Wet EIS. + . . 1 3 , 1 PY p 7 
: c K * 4 * ” A 3 EA 2 5 14 * 4 ma _—_— — 
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(1) See further as to what may be et 2 witl or a teftnperit; and thi Gitane 1 them, in 


Swinb. 6th edit. p. 1.— Bac. Ar. Tit. Wills and Teſtaments (A. 574 Burn's Eccl. Law, 41.— zd. edit. — 
With reſpect to the introduction and progreſs of Wills in England, it may not be improper to ſele& a paſſage 


from Mrigbt's excellent treatiſe on Ten. 17 3. where it is ſaid, It was altogether as much againſt the nature of 
a feud, that the feudatary ſhould diſpoſe of it by will, as chat he ſhould otherwiſe alien it: upon this ground | 
it was, that though lands were deviſeable until the conqueſt, or rather until the eſtabliſhment of tenure; yet 


ther vr foorr after, the power of diſpoſing by Will generally vaniſhed, except of Jocage lands and tenements in 
ſome cities. and burtoughs, where it was retained, or rather indulged ; it being of little conſequence into what 


hands ſuch tenures fell. And thus far it is true, that Nullum teflamentum apud nos manſit pro lege, until the 

ſtatutes 32 and 34 Hen. 8: gave a teſtamentary power over lands, ſubject only to the reſtrictions and condi- 
tions of thoſe ſtatutes. But though lands were not, as is ſuggeſted, deviſable from the time of the congue/i 
until the time of Henry 8. yet upon a diſtinction ſtarted, ſoon after the ſtatute Quia emptores terrarum, between 
the land and the ſe or profits of the land, feoffments to uſes were invented ; by means whereof a man might, 
before the ſtatute 27 H. 8. c. 10. by will diſpoſe of the profits, though he could not diſpoſe of the land it- 
ſelf.— —See more amply as to the antiquity of teſtaments, and their introduction and progrels in n England. 1 9 5 


2 Bl. Com. * 22. and pe! 33-—Sull, Lect. 151. 2d. edit. * Orp. Leg. „„ bby 1 . 


Chap. 23. 5 974 a) 15 es 3 3. I 


5 bet, T The parts of every 3 n i whereof it Wor onfit, 2. The 1 el. 
wn . are woo» Ms -T) he making of deviſes, or giving of legacies: 2. | 
ti. The making and ordination-of an executor .z: for a teſtament n 
111. 5919) be no more without, than a codicil can be with, an executor. 
ER *A deviſe, or legacy, is Where a man in his. teſtament doth * p. 400. 8 
by give any thing to another; the firſt of cheſe terms is properly Deviſe or TY” | 
applied to the gift of lands, and the laſt to the gift of goods or 8 
chattles: and therefore, a deviſe ſtrictly is ſaid to be where a man 
in his teſtament doth. give his lands to another after his:deceaſe; ' 
and a legacy is ſaid to be where a man in his teſtament doth 
give any chattel to another to have after the death of the teſta- | 
dor; but the word is -promiſeuoully applied to the one and to 5 
the other. And he that gives by uch a Will, is called the de- Devicr, terſee 0 of . 
n he to whom the thing is given, the deyiſee or legatee. ſegatee. 1 "rn 
ver 3174 And a deviſe is ſometimes ſimple and without condition: as Leafs. 
9 whore I give, my land to another and his heirs, or I give 20 T7. 
241. . to another, without more words. And ſometimes it Is with a hp Sg 


134+ yhich i is, when there i 218 4 quality added to the deviſe 


130 8 condition: 

or legacy, whereby. the effect of it is ſuſpended or hindred, 
and it is thereby made to depend on ſome. future event. And Condo deviſe 

this condition, in this caſe, may be made almoſt by any words; 

as if I give to one my land, if he pay 20 l. to my daughter: or or 

ſo as he pay 200. to my, daughter; or paying 200, tb my daughtot; 

or I give one 20 J. if he marry my daughter; or when he thall 

marry my daughter ; « O give my wife 20 Jaa year „W hilſt he > (hall 


daughter 204.07. the like; in all theſe caſes! the deviſe is on- 9 
ditional. The firſt kind of deviſe is called by the Civilians a e 

_ Gmple aflignation, and. the latteria conditional aſſignation. Das 
Nw _ An executor in a lar 175 ſonſe is taken for any one that ig ap. Executor, | Void. 
tom”. pointed to have. dhe diſpoſition and ordering of the goads and 
be 253 Chattles of a man that . And ſo thare are threę ie 
bebe executors: the firſt is e ge nene vcho a therefore called. 
Co. 9. 49. legitimus; and ſuch a one is tlie ardinary ofthe dioceſs, ho hath 
ordinary juriſdiction in matters eceleſiaſtical: the. ſecond; is % Ordinary, 
teftatore conftitutus, who is therefore calledetefamentariur;and. 
he is ſtrictly. and ꝓroperly called an Fr ang defined: to 

be one appointed by a man's laſt will and teſtament to have the 
diſpoſing and adminiſtration of all or part af + man's Soods ad 
chattels, and to perform ad man's laſt will and teſtamen 1 
cording to the contents thefeof-s the | third. is 4 9pi/copo unf. OA fs We 
tatus,” who is therefore ſaid to be datiuum: and) ſuch a one ig Adminifraor, 
an adminiſtrator, Who is defined to be ane that hath the gods 
and chattles of a man dying inteſtate, committed to his — - 
by the ordinary for want of an erat u: and his phwer, 
benefit, and charge is in all things equal ſo She power, benefit. 
09. charge of an e 30 5444 OL 18 n ele oory 55 | 
l te. Ihe executor» and admitgiſtrator Alſo is: ſometimes univerſal Suu 


8 or total, 7. e. one that hath the power and diſpoſition of the 
9. 


whole perſonal eſtate commit tted to him. And { metimes he is 
particular * or partial, 7, e. one that hatht tñie power and di 1. * F. 401. 
poſition of ſome part of the eſtate, or of all the aſtate for a time 
only, committed to him. And ſometimes he is abſolute, 1. 9 ace e 
ſuch a one that hath an abſolute power of theeftate, as exteytor, 2 3 
ä adminiſtrator : and ſometimes he is conditional, z 1 E. one that, . 5 5 25 
le. dy. hath a limited and conditional power of the eſtats only. And i in Rept 
4 ISS both * * ſhall be charged and * Myr as is hes — 3 
i 85 5 F. | committed 
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live, unmarried ; or I give to him, whoſoever! ſhall marry my 1 5 7 . 
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* (1 1 See ware N as 0 the different kinds of, (TIDE tend! 379 e edit,—and in,Guff Or. 
g. 75 hats # DBA 


3. The natare aid. 7 | 
effect of à teſta- ne and deeds, that men do bete THT — Corr 


times: for albeit it be made, ſealed; and pubii 


ment, 
. eodicil, , 


— > ————ů— vv I A _ 


L2443% 


1 + 


and of 


conſummatum of et voluntas et uambulataria uſque: A mn, my 5 
vitæ exitum : it is therefore reſembled until death toe thednter- 


40 


be for this cauſe a man may alter, or 1 


; (203 3 for a man may make as many of; th 


_ of kit. 2. A progreſnion, which is the publication uf it. 
eee lack 2 0 HAN wes In grants Lit, 812. 
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cor 1 ie d acht tech n nit fit 
_ cauſe the executor is ſaid to repreſent. the perſon of the teftator; 
8 as to the eſtate committed to his truſt He mꝗ⁰ i . 
_ others, and be charged himſelf,” ſue and be ſubd y ad the toſtu- e | 
, ow himſelf might. And the eſtate he hath by bis ſex6cutorfliip ! | 
is ſaid to be in him to tlie uſe of the toſtator anch inſhib fight: j 
- hed that he doth in the difp olition of his 'eftats is ſaid\toibe'in Dl 
. right and to the uſe r the teſtator alſo. And'the al- 
miniſtfator hath the fame power and property war än in = 
the goods and chattles, the ſame” remedy © by.: faity ud ſo far 
forth ſhall be charged, as the executor; for they differ notin 
nature, but in name any And yet the adminiſtrator is bu 
the ordinary's deputy; and he may revoke the adirliniſtrationg - 
call the adminiſtrator to an account Hiho agi! act . 

A teſtament is of that nature, that it doth muobocdiffor from 8 ib. 12. 


+ Dier 143. 


ER. i „ 


ſo ſolemn a manner, yet it hath no life non virtue in lit anti 
teſtator's death; for it is a maxim in law, hamme reli 


locutory ſentence, and after death to tho definitive ſentenden af a 
Judge. And hence it is ſaid, eee fits ema \ 5 
Voluntuc, quod" mandat; ſierigue jule eee e And 1, wo. 
voill his Wilbat his .. 3e. 
pleaſure 3 and he may make as many: ne wills andteftaments 
as he will ; and there are no means under the ſun; tofbhr amn 

of this liberty. And the latter teſtament doth always revoke th te. 
and ,overthrow: the former; but dtherwiſe it is of i codi Dey ot. 
eſeias he will, Nee 
and make no teſtament at all pI hor: if che make va teſtament Ny * 9 
he may afterwards make as! many coticils/ As he will, and one Aameat 20 


of them will not '6verthrow-the+otherz:{for- ãn [the firſt caſe 
they muſt. be all annexed i to the letters pf adminiſtration; 'and | 


the adminiſtrator muſt perform tllem; and in «thei; latter caſe 


1 ichen —_ has alla * ted to the teſtament, and: the Executor 


muſt take care to perform them. A teſtament therefore is ſaid 17 _ . 
to hae three degrees. 1. An inception, which:iis: the making 5 


3. A Co. ſuper 


. by 


— * 8 in 9 * Stan ” the d 5 0 hereby Jet JOY 
. 4 167, 168, 
ſcents-of lands are e prevented; and a man may make eſtates in 


F % c . Ä Ot RU ̃˙ X... ˙ 


8 Perg fee-tail, Tot; a or 7 85 of de 58 ens, 2 


„ F 
25 : — 13511 2 — 245 4 As 2 b Ne. RY . 13 ay 2 155 * 2 Th 2 3 5 Ty: 19 5 
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(a) W wich is either; for erh or alteration of fonettiing'i in, or Fordiiclow of fomething „ or 


for ſubſtraction of ſpmething ſtom, the teſtament ;; and a codicil hath chis further uſe and force in 1 bert 


wherever it is added to a teſtament. wherein! the teſtator declares that he will have the diſpoſal, of ; 4 i eſtate to 


be in force, either by. way of a teſtament, or codicil, or whatever other way the law allows z in | 
the teſtament to which ſuch codicil is annexed; afterwards proves to be #avalid as a teſtament, ina is, as ito 
the appointing or conſtituting of an etecutor, yet it ſhall ſtand good as la codicil ;' and be obſervedias fuck oy 28 


him who adminiſters to He my: * Cog, Orp. Lg. 4. 84 
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at caſe, if 
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„ WY Slade Ae ein be EP Pn any livery io Leila! Woh 1 
355 by - attoroment. : And hereby alſo rents, and power 5 AA ( 

them, may be transferred : o created and annexed __- 

Ws ber, eſtates} or to things deviſed. And therefore they that take by 

%s deviſes of lands, are ſaid to take in the nature of r 

be, And if therefore a tenant in tail make a feoffment tb the uſe of © 
wih in ee. and after deviſe the ſame land tochis wife in 

: a 5 _ fee, and. die; the. ſon; is not remitted, though the Na die 

ſeiſed: for the deviſe doth prevent the J 

Co. 6. 1 05 Toſthe making offevery good teſtament,” theſe. things are e. e 

| quite „ TOTUIIR e ab +0 8 „ | 9 | 

To wan * That ebe tteſtztar be 409 erſon able to make a . 4. Whit | thatl be 

ag dnn id for any ſpecial, cauſe; either In reſpect” 'of this 4 fad good and a 

. perſon, mind, or condition or in reſpect of the thing whereof eee See 
TT - | toflainaht ite bb made. Aud for tllis it muſt be known f Firn; is teſpect of 
4 page "that a woman that hathia huſband, cannot make a teſtament of the perſon that dorh 
es, 2 her lands dit ghοο, except it be in ſome ſpecial Caſes C2) foro chi er Mags 
Bro. Feſta her lands ſhe can make no teſtament, either "with or without her made: aud what 
= wy huſbandis comſent: of. the goods and chattels ſhe Ratlr as exe pens way Now. 
= bus. cutrix; tod any other, ſhe may make an execùtor Wiebout her of what things Ken 
. ” buſban's0copſent {i for if ſhe do not-ſo;''the adminiſtration'of not; and how. | 
| them muiſt-be granted tothe next of Kin to the devealſed) refthe A ſeme covert. 
ebe. gab. tor, and fhAII not go to the huſband: but of them ſhe can ke 
— 4 ' ns, deviſe," either with or without her huſband's leave, 23 

are ndtidevifable; andrif the do deviſe them, the devift 48 void N 
(3) And cof tho things due to the wife Wbeérdef ſhe Was nt 
poſſeſſed during the marriage; as things in (action { and the 
likes: it ſeems het mayn make her teſtament; at Ledi lib may 
12 H. 5 24. make her huſband axcontor of her parapherbalia; ci hel ne. . 
. ceſfarychyearing upparelg being that Which is fit for ne of her 
$01. kus, ran i ſome fü ſhecmay make a teſtament! without her hüsband's s 
cs.) beavers others;dbubteb} this; howbeit-all agree] that he and bt 
Fe Tear his cetutör, Mall haue this after her usbagd's death and that 
5 © - the husbagdd cannof g ive it e y-fromher (J). Abd of the 2 

_ . goods, Ae busb Ether by Ber or other 

a Vile, he maß ee ee the lcenſe ad 
cConſent of her husbantl frſt had ſo tor de % But With Mis leave 
and. conſent ſhe may make & teſtament of his goods, and make 
him berienecutor if the well]. Andi it is fad a6; chat if ſhe do 
1 mai Tot RETEA goods, (in truth without His leave aud 
e he after her death & ſuffer the Will te be probed, « 

and deliver the udcordin ingly:z%in this! ciſe che teltarierſe 

"if good. b And yet if che husband ive his wife leave to make a 
3 t of. His 2 the do: ſ o he may beboßße the ſame 5 
SLICES 4D $46 6 * e —— I io . 2 2b Vo Al . . 

A e Mir: 2 81059910. 7 Bie Fo;eff oy 
44 10 See fürth Ro to the natu re: yang _ ot A oa Peng codicjl, in Bac, or. 7; Will. , 205 — 40 
(2) A wife; ps te pipury ana ay parlia ent for life, may make ill, and act in every other 
reſpect as à ſeme ſole; 2 Vun. 104 Cee Port ov: Prodger , 755 0 10 19999; 

(3) But although 1 the wife, being executrix, may without her huſband's licenſe make her teſtament of ſuch 
goods wheteof the is ' poſſeſſed as executrix, yet the profits arifing theteſrom during the marriage ſhall accrue 
do her huſband, an, not unto herſelf. as executtiv4" io that-withour her kuſband's approbation the can make no 
teſtament of ſuch profits. God. Orp. Leg. p. 31. | 
( 4) In EE TI v. Co. Un Temp. Tath: 1B. 'E457 Tulbbt' deereed 20 bon ich the W | 
had in right of his wife, but whereon he bad never recovered to 80 to Abe Husband's repreſentative ; the huſ- — 
band. being a purchaſer of his wife's fomune by the ſettlement lhe had made upon er. 

: (5) If a woman faves money out of her -pin- ire or ſeparate "maintenance, ſhe may diſpoſe of ſuch 
money, or of any jewels, Sc. bought with it, by wri ring in nature of a will, if ſhe dies before her huſ- 
band; and hal have.it herſelf if ſhesſurvives him; and' ſuch money, n oe, "all not, be Fr to her 
W debts. See Herbert v. ent, Las in Chan 44... | 
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„„ ot 735 Ft it 72 ame, or ztter g 

be proved, 321 A 1 0 pes contra A gs Fe 

e before the marriage make a teſtament. as w as any "oth T4, 88 

„ is Hot. at all difabled: 12 1 % £4 t>ual196. 71 Is <1 Man ; us rag n 
An infant. 195 infant Jive he be of the. e 7 Way 55 fab 8e 

But 7 50 ſpecial 'ctſtom in Tome places where 9 335 vifable: 

e N. deviſe it bs an nd « 11 bee # 

ot, fore; and if 2 5 910 

ore; and the EIN $41 ys 

int tutor, * er, 01 | 
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A looxtic 15M 5 eee 
„ 5 Swin. 37.4 4 
K 7 F 
a enen 1 5 75 he time © 1 | — 200 ; 
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82755 * ue ifo, by. the civil law alſo the teſtament of divers _—_ 
| 92 [<3 'as'excommunicate: perſons; hereticks, uſurers, inceſtusus x perſon 
| lodortitesytibellets, and the like, are void. But, by our law; the 
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| - bein infra to this matter 69.9 rent ns hh, ot 5 Hh "18 | 
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unadviſedly, incidently, jeſtingly, or boaſtingly, and not ſeriouſly, 
write or ſay that ſach a one ſhall be his executor, or have all his 
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no teſtament, nor to be regarded. And the mind of the teſtator 
herein is to he diſcovered by circumſtances: for if at the time 
he be fick, or ſet himſelf ſeriouſly to make his teſtament, or 
require witneſſes to bear * witneſs of it, it ſhall be deemed in * P. 40 . 
earneſt; but if it be by way of diſcourſe only, or of ſomewhat 
he will do hereafter, or the like, it ſhall be taken for nothing. 
Swinb, 33, The third thing, required in a good teſtament, is, that the Thirdly, in reſpect 
*. 255 mind of the teſtator, in the making of it, be free, and not moved of the W or 
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(1) By the 19 C 20 e "T4 of 29 Car. 45 c. 3. it is enacted that no o nuncupative will wall be EP 
where the eſtate thereby bequeathed ſhall exceed the value of 30 J. that is not proved by the oaths of three 
witneſſes at the leaſt has were preſent at the making thereof; nor unleſs it be proved that the teſtator, at the 
time of pronouncing the ſame, did bid the perſons pteſent, or ſome of them, bear witneſs, that ſuch was his 

will, or to that effect; nor unleſs ſuch nüncupative will were made in the time of the laſt ſickneſs of the de- 
ceaſed, and in bis or ber habitation,” or Where be or ſhe Rath been reſident for ten days or more next be- 
fore the making of ſuch. will, except where ſuch. per ſon-was taken ſick, being from home, and died before 
he or the returned home — And that after Ne months paſſed after the ſpeaking « of the pretended teſta- 
mentary. words, no teſtimony ſhall be received to prove any will nuncupative, except the ſaid teſtimony, or 
the ſubſtance thereof, were committed to writing within ſix days after the making of the faid will, dee 
more * 4 in _ = Te e will ſhall be 2000, and as ko the. time and r- wa of making fo 
proving it, —in God, 13.—2 Com. - . Ar. Wi In. 
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(3) But it is: now under the ſtatũte 29 Car. 2. as hat been ng! Witte, e a wat is hob! a' 
ſufficient ſigning withig the ſtatute of frauds- and perjuries, per Parker'C.'B. and Barons Clive & Smythe, in 
Smith v. _ 1 Hill. pt. 1. p. 313. contrary ta the opimon of North, TFindham, and COT, in N 5 9. 
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part e. will, but his own legacy, or to prove anything 
again Bick touching his own legacy, but not otherwiſe, | 
And therefore. where. there be two witneſſes of a will, wherein 

ceeach of, them hath i ſomewhat bequeathed unte himfrlf; this 
will cannot be ſufficiently proved for thoſe legacies ; but for the 
reſt. of the will it may be ſufficiently proved (10 64 Where 
there is no; queſtion, no oppoſition; moved or had about or 


againſt a ee de the oath af the executon alone is 
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what proof e and allow; andi thoſt witneſſes for hm- 
ber, nature, and quality; or that other progſethat he doth! deem 


a d accept WY, eee 
by luch witneſſes, or other proof, is ſufneiently proved (a And 
& this age: MAE ffs r Sus i. nt bas: 000 iAMbach To 


in it's creation and beginning; c. 4 61. 


A teſtament, ſufficient and gooc 
its beginning may 
become void by mand or reyocation.z. and this is ſometimes: by: the party himſelf 3 244. 
3 ex poft facto, that. made 7 and {Sober it is by another and ſometimes it 3. orb part 7, 
elled,, and ſometimes, it. is 4 int lor it is a role, that ff 
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ret made before, is-a.revocation of it, or of that part there 
of that is ſo croſſed and altered. And therefore if 4 feme 


or revocation. 


* P. 410. ſole make 2 teſtament, * and after take a huſband; by this the 


teſtament is revoked. And if a man make a teſtament of land, 
and after make a feoffment of the ſame land; which feoffment 
is not good for ſome defect in the livery of ſeiſin, or othertriſe, 
ſo that the feoffor dieth ſeiſed of the land notwithſtanding; . 
hereby the teſtament as to this land is revoked (3). So if a man 
make a latter teſtament, and therein by expreſs ee doth re- 
yoke, the former teſtament; or if a man by any writing, or by 
word WA wks th ae 1180 by word of mouth revoke-a will | 
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(.) See the ſtat. 25 G 2. c. my cc for een af chi to doubts and queſtions 1 to 7 — at tteltation of 
& wills and codicils concerning real eſtates. It enacts, that beneficial / eviſes, legacies, eſtates, r. given to 
any perſon who ſhall atteſt the execution of a will or codieil, after the 24th of Fa 1752: ſhall be void, and ſuch 


perſon ſhall not be admitted a witneſs to the execution of ſuch will or codieil. That where lands are charged 
by will or codicil with debts, any creditor. whoſe debt is ſo charged, who ſhall atteſt the. execution, ſhall be 
a good witneſs. — That a legatee who atteſted the execution, and who has been paid, or has accepted or releaſed, 


or has refuſed to accept his legacy, upon tender thereof; ſuch legatee ſhall be a witneſs. 1 ny: fully as to 
the oacaſion and operation of this ſtat, in 2 Bl. Com. 3 /. i nabum v. Ghetwynd, 1 Burr. 414. 


(2) A will ſhall not be read on proof of a witneſs's hand unleſs there be poſitive proof that he is ts Biſhop 


v. Burton, Com, Rip. 614.—and in Townſend v. Ives, 1 Wilſ. Rep. 216. it is (aid to be a rule, that all the 
as to what ſhall bea ſufficient proof 1 


witneſſes, if living, muſt be examined to prove the will. See more amply 
of a will, in Bac. Abr. Wills (D. 3.)—#g. Ca. Abr. Wills (A. Vin. Abr. Deviſe (N. 13.) 


(3) An alteration of circumſtances may be a revocation of a will of lands as well as of a perſonal eſtate, and 5 


toit notwithſtanding the ſtatute of Frauds and Perjuries, which does not extend to an implied revocation | 
Lerd Keeper, in Brown v. Thompſon, 1 Eg. Ca. Abr. 413.— The numerous caſes reſpecting implied OV 
will be found, ns? wy the os os CAT expreſs W In the b | 
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a man may do, and die inteſtate if he will;) or if a man make 
_ latter osten and make no mention of the former teſtament; - 
all cheſe ar&countermands of the former teſtament. And the _ © 
latter teſtament doth always revoke the former; and that, albeit the 
executor” ob; the latter do refuſe the executorſhip, or die during 
the life of the teſtator, or after his death; and älbeit the King be ä 
made executor of the former; and albeit the former be 1 Written. 15 
and the latter but a nuncupative teſtament: and this holdeth true | 
teſtament of lands, as well as in a teſtament” f oods 3 8 
chattels ;\ but otherwiſe it is con vero; for however at an may 
by word avoid a will made in writing that is good; yet a man 
cannot by word make god and affirm a will made in writing 
that is void. And therefore if a man deviſe his land in writing 
to I. S. and his heirs} and I. S. die before the deviſor, 
after the deviſor ſay by word, that the heirs of I. S. ſhalt have 
the land, as J. S. ſhould have had it if he had lived, this verbal 
declaration will not affirm the diſpoſition. Alſo the latter teſta- 


infringe the former; albeit there be no mention made | 
inithe latter of revoking the former; and albeit there be Mo : 


witneſſes of the former, arid but two or none of the latter; and 
albeit in the former the ex ecutor Serbe vinted ſimply and with- 
appointed conditionally, 

and the cor diview/be ale broken, 1 that the condition be of 
ſomething chew to come, at the time when the. condition _ 
made; but if the executor of the latter teſtament be made 1 | 
ſome condition then preſent or paſt,” the condition not 1 5 
the former teſtament is not revoked? and albeit” the former 
teſtament be made irrevocable, i. e that the teſtitor ſay, 1 
make this my laſt will and teſtamemt irrevocable; and albeit 
the teſtator hath ſworn not to Tevoke the former, the dath being 

alſo revoked together with the teſtament; and albeit the teſtator 

enter into an obligation 'with' condition not to revoke it; but 

then in this caſe he doth forfeit his obligation. But the itter Condition, i 

teſtament doth not revoke'the former in” theſe" caſes following : e 
1. When the latter is imperfect in reſpect of will; i. e. _ 

the teſtator dieth whilſt he is making of b it, and before he can * P. 411. 

finiſh-it; or when it is vehemently ſuſpected that the teſtator wass 

compelled to make the latter by fear or violence; or induced to 

make it by fraud and deceit; or when the former was made by the 

teſtator whilſt he was in his good and perfect mind and memory, 

and the latter is made by him when he is ops mentis; or when 

the latter is made by the perſwaſion and for the benefit of cer-: 

. tain! — when the teſtator is in extremity or ſickneſs; unleſs 
it appear plainly to be the expreſs will of tlie teſtator to revoke) 

that fanrice or unleſs the teſtator himſelf did dictate the latter; 
or in 3 the nie po. in 1 of the children of _ 8 10 
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ſame, or by burning, cancelling, tearing, or obliterating the ſame by the teſtator himſelf, or in 
by his direction = 


therein altered by words, or will by word of mouth only, except the ſame be,-in the life 'of the nen, 
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(1) But now 7 by thi 6th fret of _ 29 GA. 2. . 25 no deviſe i in writing of 1 ee. or any clauſe thereof, 
ſhall be revocable, otherwiſe than by ſome other will or codicil in writing, or other yg ny declaring the 


conſent, but ſhall continue, Cc. unleſs altered by ſome other will or codicil in writing, 
or other writing of the deviſor, ſigned in the preſence of three or more W witneſſes declaring the ſame.—See 
the caſes of Eggl Mon v. Speke, 3 Mod. 2 58. and Onions. v. Tyrer, 1 Pr. Vin. 43.— And by the 22d ſct. 
of the ſame ſtat, no will 1 in writing, concerning perſonal. eſtates, aha be repealed, nor any clauſe or __ 


mitted to 3 and read to and; allowed by him, and proved to he en. * thres witneſles, by: we bor: 
or 
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i By ts . When-ch6"eelbites: doth mics 
,, a latter,” both-bemg written, and after 


=_— ling ſick upon his death - bed, they are both preſented unto him, „ 
. 2 and he is defired to deliver; to one of the ſtanders by, which of | 
3 : them hie will have to ſtand for bis laſt will, and he deliver the 
1 5 former. 3. Muhen the latter doth agree in all points with the 
. 0 former, for then both of them are as one in divers writings. 3 
i = When in the latter teſtament there is no executor named; for 
281 titten it is but acodicil or addition to the r 5. ey the 
A utter is made upon ſome ſudden diſcontent againſt the exe- 
=_ cutor of the former teſtament, and'afterwards he and the execu- 
A tor ars reconciled again: in theſe, and ſuch like caſes; the —_— 
1 teſtament is no revocation of the former. If the huſband licence 1, . 
1 the wife to make a teſtament, and after her death he forbid the 5 
i | probate, this is a couptefmand of the teſtament. But note here, 
3 that revocations in general are not favoured in law; -and-there- 
. 8 : 
. 0 fore he that will avoid a former will by revocation, muſt ſee he | 
Wh 2. By cancelling of prove it well (1). 2. A good teſtament may become void by sia. tid. 7. 
nf . cancelling or other deſtruction of i it; as häee, ire eftetu Him- ts „ 
4 | „ ſelf, or ſome other by his commandment, doth cut or tear it in 
| pieces, deface it, or caſt it into the fire; by this means the | 


teſtament is made void; except it be in caſe where the teſtator 
doth it unadviſedly, or it be done by ſome other without his 
conſent, or by ſome caſualty, or when he doth willingly pull away 
the ſeals, and then he doth afterwards ſeal it again, or where 
the whole teſtament is not cancelled or defaced, but ſome or the 
chief part thereof, as the naming the executor, or the like, for 
| it is good ſtill for the reſidue; or where there be ſeveral papers 
f or writings, of one, ten, or each of them, containing the whole 
: teſtament, the cancelling or defacing ſome of them doth not 
hurt the teſtament, unleſs it can be proved that the teſtator's 
mind were to avoid it all; or where the teſtament is loſt in the 
| life-time of the teſtator, or after; for in this caſe, ſo much as 
1 * alteration of Can be proved by witneſſes i 18 till in force. 711 * A good teſta- ; Sind lib, 
the eſtate of the tel. ment may become void by alteration of the eſtate of the teſtator ; 7: C. . 
*Þ > as when a man, after the time of making the teſtament, and 
4 » before his death, is convicted or condemned of ſome great crime, 
for the which the law depriveth him of the making of a teſta- 
ment, as treaſon, felony, or the like. And yet if the crime  ; 
be pardoned and purged before his death, the teſtament may be 
good enough. And if a man of ſane and perfect memory make „ 6. 
his teſtament, and after become inops \mentis as every man „„ 
the moſt 1 is before his death; this does not hurt the teſta- 
 Fourthly, by inten- ment. 4. A good teſtament may: become void by an intention 8. b. par 
wo ee, alter it, when the teſtator is hindred in his intention, .. 
that it cannot take effect: and therefore if when the teſtator 
intendeth to alter his teſtament, or to make a new one, he be 
* fear c or . forbidden“ or letten that he ate not or cannot 
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0 TY Gee fally's AS 80 the doArine of revocation of Wilts. either aten or api which is no | leſs . 
that extenſive, Com. D On Deviſe (F.) — Bac. Abr. Wills (G.)—Swinb. 523.—#q. Ca. Abr. Wills (E.) Vin. 
Abri Deviſe (O.) to (Z.) Oed. Orph. Leg. 51. — ent. O. Er. 20. —and the following caſes, which do not 


appear to be inſerted in the Ath edition of Bac. Abr. lately publiſned.— Heard v. Beard, 3 4th.-72. Care v. 

Carte, 3 Alk. 1 76. — Darley v. Darley, 3 Will. 6. — Parſons v. Freeman, and others, 1 ilſ. 308. unde V. 

Glazier,” 4 Burr. 2512. and Goodright v. Harwood, fully reported in 3 Wilſ. 497 : In that caſe a writ of error 
being brought, the judgment of the court of Common Pleas was reverſed by the court of King's Bench, and 


alter 


| and on an appeal to the houſe of Lords i in _ 1775, the deciſion of” the TOP 8 Bench was N 
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1 55. eee e huſband's 56nd and tlus huſband: doth after Her 1 0 pt ele 5 
1 3 at- the prgbate, and deliver the goods accordlaply; den, my vecomne 
be the teſtament of the wife is become good: but if ahfin- bom Fr fonte mat⸗ 
make u peſtament in ite time of his infanby; ver or cis er 
| 1 and after the infant or mad man become of full age, — 2 erer 
or ſober; before his death; it ſeems theſe teſtaments are void 

And yet if the infant at his full age, or the mat-man whenohe = 


is ſober; make a publication iof: this teſtament, it mayiperhaps 
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1 MN feme. ſole: 1 and then alte ar huſhand mhetbx 


1 good and ape xe. iuiſite. 1: That ene a deviſer, 


. A fter; his death 3. his: pro 35 
| 3 800 | 8 t it doth. remain void, a8 it was ee „„ 


the will is countermanded;. and ſo b dome N] 1 er huſhand 15 
die, ſo that ſhe become ſole again; this gceident will- nat make 5 
the will good again, pbut: * —4 nen ill but perhaps 
1 f publication after ſhe: doth become Ile, it may becbm . 

. bod again, 3 ae e N 1.yniab 

What fhall be To the making o a good and fi ada 1 3 ſe thing see bebt 


ie Gi * oh able to deviſe; ad that, both in zeſpe@u . 

diene perten, ang of ie ereof 9 pos 
2, That there! be a e aut berniptrfon»dapable 
and Able to receive the thing deviſedagither 2t1tbeotimenwhern wm 
the deb ile is niades or ll when Mg deviſe is £6 tdke: het | 


andi,, 156. A, mi ad 4 t0:.1 


fear; 'or:the lick. nee the ery round Mech 
and form. 6. Thaf the thing . ee eln ges. . 
7. That it be deniſed upon lawful! terms: and conditions. 4. N 
bat there be words ſufficienta ta make his mind know i 90 Far 4 5 
hat it be proved after the death ofd thanddevi ſor Q=ofAtid:ifib 


3% That t the deviſor hayę at the he t 


. be a deviſe 25 land- r iche deriſor be 
* P. 414. ſolely ried; of the land; - he Coogee * ſciſed! with and . tw? 
ther; and that he be ſeiſed aon eſtate in f les at 


os - 


Firk, i in _— o = 33 i e 
be devise, an Ron, had ver may male a teſtament mic 3 
hs _—_ 75 viſe of the ſame thing of which. he may make araditinent, — 
vir. feel convert And wholoever:ds 2difabledioto:inakera; p 
+ + - »»  mebl, is dilabled to deviſe by: ſuch! auteſtament, ; Aridatherefore- 
infants may ot a ie e lands until they berdnel and twenty 
yeats of age, nor theit goods and chattels — they be fourteen I 
., -- . years: of age, (or; as ſome ſay, until they. be eighteen! yearggh 
gage) (2). Women, that have ieee their daada dh Co. fu 
their own huſbands or athers, either ot hy withaut their:huſhand's = . 
conſent, albeit there be a cuſtom to enable them e 8 Deviſe 
all ſuch deviſes att void. And ſpiritual perſone, as Archbiſhopa, 
Biſhops, Ws Archdeacons, Prebends, Parſons, Vicats, bam: Perk. be. 
aby member of a. corporation, may not deviſe; the lands or goods : 
| they have in the ri 525 of their churches. or corporations. And 3 
Secondly, in 1 for the ſecond as this is to be: known., 1. That regularly, = 1 
of the matter douche vylloſoever may be à gtantee, may be a deviſee or i. Ne And Perk, get. 


ing the deviſee ; 09. 51. 


and who may be therefore a deviſe made to any per ſon or perſons, male or female, Sie 18.. 


a deviſe: and by children or ſtrangers, Bondmen or Frermen, Laymen or Clerks; 53 
ane daebtors or creditors, infants or mem of full age, women ſole r 
covert, Colledges, Univerſities, Gorporations,: or the like, are 
| good. But it is ſaid, that if any legacy bb given to an heretick, 
apoſtate, | traitor, felon, excommunicate perſon, outlawed: pers 
ſon, baſtard, unlawful colledge, libeller, ſodomite, uſurerf re- 
culpt convie, it is void by the civil law,” except it be in ſome 

. . 2205 N naa i * 2 4 n 22 YO 14 0 


1 of Ba 


1) The ſtudent vill neceſſarily conſider the 0 peration 97 the Katüte of Car 2.0. 3 3. ol peck 
whole of this chapter, with reſpect to the requiſites, rab) made ieceffary ei K e . 
revocation of teſtaments, which have been mentioned before in the particular N of that ature, | 


(2) See before i in note 2 8 * 


— 1 


ſpect | 


* 
8 


'. eeſtaror, ip 


+; See, *3 " ſeems in this en 


M. . . the deviſe is altogether void. And therefore if I give my land 


9 5 Have two ſons of one name called I. 5 ey he de 


n Perlon ig f 8 the F 1 Silla... 5 deviſe 0 an . 


8. ae i the woind of its mother at the time of the deach . 


void. And yet if a man deviſe to ſuch an infant, 
to be born before the death of the teſtator,. it 

ſe the deviſe. i good; for it is a rule, that the 
20. N deviſee muſt, he capable « of the thing deviſed: at the time of the 
death of the deviſor, if it de then to * effect in poſſeſſion; or 
if it bea remainder, he muſt be capable of it at the time when the N 

Lit fete remaindet ſhall happen, or otherwiſe the deviſe ĩs void (1). And 

„ Aman purge his lands, goods Wee to is own wife, = 


129 2 af js rapable. of a thing: deviſed; muſt; be be certainly wn 
and deſcribed ; for if a deviſe be to a perſon altogether incertain, [ncertainty. 


Curia 


Laer Fe ; ' to, my. beſt friend; or to my beſt friends, theſe are void Aeviles. n 


So if I give . land to & Vicar, and ſay nat to what Vicar; this 


Swinb. 293. 


Co, 6. 68. depiſe is void; and, no averment will help in this caſe. If one Averment. 


ſe to his fon. 
18. without any dictinction 1 it ſcems: this. deviſe 
Certa 1 * this caſe ; erhaps an averment which fon. * P. 4! 5- 


is void for 


* * cis 255 may help. 80 if one give ta. &. 20 le and 1 7 


CG . or more of that name, this deyiſe is void: except it may be 
r e roved by ſome thing whieh of them he meant. Sol if one ſaylin 
* his teſtament, I give to one of the world 10 this dev iſe is void. 

2 5 incettainty. So if one give him io“. whoſe name is written 
iz a ſchedule in the cuſtody of ſueh a man ; and in truth there 
is no ſuch ſchedule in the "ouſtady of ſuch a man to be found; 
or if there be Wade ritten therein it ſeems theſe 1 
are void for incertainty. 80 if a man give a. legacy to 4 
igeertain, and no ſuc men ig to: be found, and the meaning . 
ts teſtator cannot be known this deviſe ig void. And yet if 
a man by dis. will ſay thus, I deviſe to him that all marry my « 
daughter; this is a good deviſe 1 and he that doth marry my | 
daughter in my life - time, or after: my death; ſhall: have it. 
And if a; man ae any thing ad pias cuuſat, as to the church, 
or to the poor, not expreſſing What church or poor; this per- 
haps may be 4 good bal 80 if a man give 200. to his 05 $ 
dred; it is ſaid this is a A deviſe, and that a reaſonable ex. 
e ſhall be made o it, as near the intent of the teſtator 
as may be vz, that thoſe in the next degree ſhall have it firſt, 
and then thoſe: in the next degree to that ſhall have it 1 
Mads; and if it be a deviſe ſo the kindred: of another man; 

IF, that they ſhall water it equally, (Sediguere of this ave, <form! , 
oeh. bat ſec Hs altogether uncertain.) So uf a man give to I. S. or IL. D. 
„en, 20% this is held to be a geod deviſe, albeit it be ſomewhat in- | 

| certai a, and the disj unctiye ſhall be taken for a copulative, and 
ſo L. G. and J. D. ſhall take both by this deviſe; but if, in this 
Caſe, one of them be nearer of kin than the other, .then it is 
Plow, 345. 555 laid d be ſhall have it for his 5 and the other afterwards. _..- 4.6 1; 
28 if one deviſe 20/0. to A. f. B nd the of. tliem J. F. will „ on 
4 point; chi 4s 5 a good, dene, an le Hat: 5 thall 21 77 Ie 4 Wi 


— 4225 — is 3; 83-5 ROY 


8 W 
* > 43.2, "x 


ret . 1775 1 7 467 722 21 . CHE a p00. Ic — F" 


7 3 Ae ene 


„ The Fg is ald + to bel u clear; that k deviſe to an . Fe 16 good wot; Woog 


oO born after the death of the ceſtator, and be ſhall take. by 110 of, executory deviſe when be is bern; pet North 
h. J.——Freem. 293. See more amply às to a deviſe to an infant in ventre fa mere, in Vin. Abr. Deviſe (IL. 9. J 
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cee 4 d if onedev 
_ good «dbviſe. 0 8 
10 child en f e ding a deb 1 
V ben whoth the deuiſe is mude, muſt be capt 
1 e e namen By which the deviſe is made” 'to Him, or othe 8 1 0 
=_ y 7 . ded iſe is void. And therefore if a dbviſe be 0 the heli: T 3 ry + 
= OED . being living; this deviſe is ved And pet if lader 
|  goots:be- deviſed to the executar ef IS. add $82 te before »; - 
the teſtatot and make executors j this is -a" good | r 1 
executors: And if à man deviſe his Jand 78 T. B. . the hun 
remiainider to the next of kin, Lor next of blöd ef S. W 0b . 
is a good deviſe of the temaisder! And if a 7 — Voce Kant. fect. = 
tothe pariſhioners of the pariſh of S. to che uſt bf deren Ra 
: 5 this: isa good deviſe; and and''the' hurth-watdens/ may ever Te, Fronss 
P. 416. And if a man devise re | N 
r . had Par: 
man deviſe to the City! bf Laube, Deter 6 670 i er doe 
ns College in Oxford, theſs ate good! deViſes.” hüt ig e . 
deviſe to the -commonalty: of à guild hat 18 nor. 1 yan | . * 
ta two of the middle men of the guild of the' frat Hi N 
Miſatiming- artes in London) ur the like; ie delle is vo 2 — 
e 1 be capable, well mmod: and epd 
if his name be! truly ſet down]! yet if his Battle rcd 
wiſtaken, the e $f oieatendinge 
to give! 20 ll. to Lalo deviſt toi I. MA 20 J. this deve 19 5088 N 
17 both to I. S. ands I. M. except the gerſbn be Ce aly denoted 75 
„ of ag deſcribed by ſomt other ciroumaſtatice;! c ee bi 1 
1 fL. my landlord, ion the Hk. n: 80 if one de viſe tb che abbors. 
q . of St. Pere, when the foundatioh ic the Abbot mf Sn. 
this deviſe is void, And if26n& devile: 10 m corgeration;rand. 
there be none of that! name iat th time of tb Uf, b 


Ba ene + 1505 
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* 


= during the life of theteſtator;! this deviſe'is void rand Wafer 
1 5 85 2 the law is, if there: be u Gblledge made after of thut 
= name. But if one devise a thing eto the wife of L. F. leid Pütb Pn. .. 


fore the deviſor die &. die, and the take another: hHuſ band? 

and is called by another name, yet this deviſe is good. 80 U end 

give a legacy to J. S. Dean of Pauls,” and the Chapter there, 

and their ſucceſſors and after, before the death of the ee, 

E. S. die, and» another is made dean; yet this deviſe is 
notwithſtanding this miſtake (2). Fr the third and fourth 

thing required in a godd deviſeg ſee before at numb.” 4. purpi z, 3 | 

Fifthly, in reſpect And for the fifth thing, it is to be known, firſt; that lands 2 . 
due che matter and tenements deviſable by cuſtora, may be deviſed by A nuneupa! P ., 


ing the matter and Plow. . 


form of the deviſe. tive Wil without any Writing for any time whatfoever, Mts = 
And how 2 deviſe at the common lawi that are now Within the ſtatute might be TE 


. been. Alſo thoſe uſes that remain At the'common'law{*%and* 
are : not mien the ſtatute, 1 | * deviſed" by bie wide 3 bet 


* * 3 ä - 
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1 he come : every cor poration bad a cap city . CEP r e Ives and their ſue- 
ceſſors; but they are excepted out of the ſtatute of wills: o jy pa deviſe of lands to corporation : 
is good; except for charitable uſes, by ſtatute 43 Biz. 4 4. Alen exception is greatly harrewed by, ſtat 
9 Geo. 2. c. 36,—See 1 Bl. Com. 479. ſeventh xi Jaan Co. 30.— Hob. 136. A deviſ to a V for a. 
charitable uſe Cry in the nature of an appointment, rather than a bequeſt, under the 
—that: ſtatute, being ſubſequent, is ſaid to fuperſede and repeal the ſtature of Wills 32, H. g. bu | 
of. frauds, being füße ann te the ſtatute 43 Elx. renders it neceſſary, that einer of} ands * ina 
will ſhould be atteited by three witneſſes; otherwiſe it is void.—1 Pro . 10 IT: 
05 See mere-amply tho hh. ale by delle, in Com, Dig: Deviſe (I.) — Bic, Hr. Deal. Fw 
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1 ring Py * 10 no 8 dan Firs eas: lands by deviſa | 4 | 
wy the ature,” except the deviſe be in writing; e 8 3 
1 may devile his Land, albeit. he make no executor; for an 
Plas has." executor hath nothing to do with the freetiold of land. e 
Is ods and chattels; leaſes for ears of lands, wards, villains „ | 
die 146. and; the like, may; be deviſed-by words without any writing at alll. - 
Aud pet it wems queſtionable whether a leaſe for years of a rent, 3 8 

= common or ſuch like thing; be deviſable by word without wri- 
Swin, part» ting. dly, the form of words in a deviſe is not at all re- 
CES. garded; r if one ſay, I give, inſtitute, deſire, appoint, 


Plow. 23. 


be Be or Will, that I. S. hall have my land, or that I. S. ſhall have 20 % 
bir a3. or let J. S. have my land or 20 J. all theſe deviſes are as good  - 
23s if he ay, Fa to f f. my land or 20 % And therefore 
if one at this day ſince tlie ſtatute of uſes deviſe that his feoffees | 
of the land ſhall be * ſeiſed of the land to the uſe of I. S. and & P. 117. 
his heirs;or to the uſe of I. S. and the heirs of his body; or if ſu r 
a man deviſe that his feoffees ſhall make an eſtate of the land to 
| I. S. and his heirs; or to him and the heirs of his body; this 
rab os. is a good deviſe of the land in fee-ſimple, or fee-tail. "And if. 
ESE a man make a feoffment of his land to the uſe of his laſt will,. 
and then deviſe that his feoffees ſhall be ſeiſed to the uſe of I. S. 
ron gd this is a good deviſe of the land per intentionem, And if I de- 
8 „„ viſe that J. S. ſhall have, hold, and occupy my land for his 
Die ige. life ; this 1 is a good deviſe of the land for his life, If a man 
Go, OY have a leaſe for years of land, and he deviſe his leaſe, or his. 
Die 4 16, term, or his ferm, or the profits or occupation of the land; 
by either of theſe deviſes his whole leaſe and all his intereſt in 
- the land is given, as well as by any other form of words. 3. 
Aman mw S leviſe lands, teſtaments, or hereditaments in polo 5 
255 ee in fee, for life, or years; or he may deviſe it in reverſion, 
to one for life, the remainder to another in fee, or in tail, 
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"AA 35 * any other ſort, as a man may grant it by his deed, and 
ſuch deviſes are good. But if the fee -ſimple of land be deviſed „„ 
_ to one, the ene der cannot be deviſed to another, albeit the. © PER f 
firſt deviſe be but conditional. And therefore if land be deviſed ; 
to I. S. and his heirs, and if he die without heirs, that it ſhall 


remain to I. N. and his heirs; this is a void remainder to J. V. 
80 if a man deviſe his land to J. S. in fee, ita quod ſolvat I. N. 
twenty pounds, and if he fail that it ſhall remain to 1. N. and 
his heirs, this remainder. to J. NM. is void; for if J. S, fail ß | 
| payment, -$ N. ſhall not enter and have the land, but the heir . | 
bier r39. of the.; devilor{2), And yet perhaps a rent may be deviſed 
4% after this manner. Howbeit if another man have a rent- charge 
of 20 4; a- year iſſuing out of my land for twenty years; and 

be deviſe this unto me until I have levied a hundred pounds by. 

1 Way of retainer, the remainder. to. J. S.: this be 114 ES 
wil 4. A. deviſe, may be of lands, goods or chattels, Conditiobs | 
_ imply and abſolutely; or conditionally; the ſimple deviſe alſo 
- may! be in pigſenti, or in futuro. And therefore as a deviſe tao 
one and his heirs in preſents, is wood; 10 a deviſe to Bow: 10 
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(2): See the caſe of Morts v. Marks, 10 Mad: 479, 8 2 0 teſtator deviſed lands to 10 wife fot life, 16. 
maindertolbinſocund: ſors &. in fee; provided that if his third ſon D. ſhould: within threr months after the 


wife's death j Pp = . — n 'adminiftrators, then he deviſed to D. and Kin heirs,—This deviſe 
0D. wa N eee 


A1 10 
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_— ten 1 pounds: 10 LS; the deviſe, in all theſe caſes; nant . $ => 
bibkty; the eſtate is ended, and the heir ma 
it. And therefore if lands be ſo given to thie heir, the condition 
is idle, becauſe none can enter but him. 
if I. $8: pay my executors. twenty pounds, that he ſhall have 
5 White. acre to 15 ard his heirs for ever, or for life, Sc. —_ -*114.0 08 
is a good deviſe, and after the contingeht ſhall take effect ac- 85 OY 
Th . cordingly: : and in this caſe and: ſuch like, the heir of the deviſoart 


ly 


r. 1428. 


| . 


Clauſe of diftreſs. 


Warrantia. 


8 ticked alin! Avia 6b 8 we 7 ee 
IS. and his heirs on condition, as; 10 28, or ins ed be pay een. 


and his heirs for ever, 


body, che Haid B. then living, then that B. Rit Pei dali! a 


ſell; or deviſe it to his executors, and that they ſhall ſell At 5 
ard theſe deviſes are good. 7. A deviſe may be of a tent, ar Die 3. 
of land reſerving.a rent, with clauſe of diſtreſs; as if a man 3 

deviſe land to J. S. paying ten pounds by the year to his wife, | 
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to N. &. ten'ppunds ; ob ad 


pounds to . S. or paying 


Tal. deviſe: and if the contlitiom be not performed or 
take advantage'of 


And if I deviſe: that 


_ muſt 2 the land, until the oontingent do happen. In like 
manner as if it be a chattel, the | executor ſhall Keep the thing 


* until the condition be performed ; and after a condition broken, = 
he ſhall take advantage of it. 6. A deviſt may be alſo with 


& limitation, as in the caſeb before; as weir one gives 
land to änother and his heirs, ſo long as L. S. hall have hei 
of his body; or where one doth: deviſt his land to H. hig for - 
aying to B. his brother twenty 
when he ſhall come of age; and then that he ſhall enter and 
have it tò him and his heir, and if he die without heirs of his - 


have it in the ſanſe manner: and theſe and ſuch like deviſes are 
6. A man that is ſeiſed of land in fee, may dewiſe that co. ar. 


his executors ſhall ſell it; or may deviſe it to his executors to = 


and if it be unpaid, -that ſhe hall diftrain for it; this 4s a good 95 


Lit. 


deviſe.” But a wärrunty cannot be made by will. And et if co. 1 
286. 


a man deviſe land to another for life, or in tail, far” 
rent; in this caſe the- heirs of the deviſor ſhall be bound to the 


Wafranty⸗ in Jaw," and the ideviſee ſhall-tike advantage! of it., 182 bre. . 


540. 


A mun may devite' his land to one, and deviſe a 1 out. of. the Deer 257, 
ſame land to another, and theſe deviſts are good. 80 aiman s;. ** 


may Ueviſe his ROTO ohe in fee, and after deviſe the ſame land 


tocunorher for life or years ; and theſt are good deviſes, and may 
ſtand together. So alſo if a man in the fore part of this. will, by 
eneral ' words deviſe all his land to dne in fee, ànd in the 


litter part ef his will, deviſe forne-fpboidl patt bf fit to andther r: 


| * in fee; theſe deviſes are good and hall Ms together: a8 fr 


6ũ 2 —— 


land in B. (Which is in the edunepi of: Ghouceſter toi his 


An tlie pôſſeſſion of J. S. to andiche fand 


mple, if one have a farm, and in the ſirſt Part of- his willy 
ks farm to che, and in the latter part ofthis will give one 
8010 (a part of this farm) to andther; vr if a man drviſeiall h 


daughter, and inf the latter part of his will devitetł allihis d, DS f 2 
in the county of 'Glourefter;\in che poſſeiſion of A. e to has Song es tor _ « 


and part of the land in B. is in hne poſfeſion f r 


Gloucefterſpire ; theſe are good deviſes and ſhall ſtand together. 
But otherwiſe it is when the general clauſe doth come laſt, as be, 
where one doth give his land to . his daughter, and. 1 in 5 25 * 
| latter part of his will doth give all his-land-in Hertfordſhire 
ven to 4.“ 14 Ve 
Hergfordſbire, and in the "poRlefficnr” f RN F.z in ks "cat Hi 
deviſes will not land age ec for the firſt deviſe 1 is void: and 
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mb Will, the doth give hes: cove $0.2, 4 0 ki hee, | 9 


5 dir pans daft in his wall he doth. give Mbite- are to B. and his *heirs; * a 419. 
& per Jos, ün this caſe the firſt deviſe to . is void. © And yet in this laſt . 
Der. aeg ſonde Have held the depiſes mall be good, bf tat wnd — 1.4 
2 9]. B. hall be joint-tenants: iden gurt. IE one deviſe all his Ianeg 
ONES. 0 d and his heirs, exce ptin twenty pounds for ſeven youre, 1 5 
_ which he willeth ſhall be Sal gel th the” dis children A 
ti 15. "Mo dewiſe of this ſum of twenty pounds a-year, 9. And g man 2 e 
f is land for ſo many years as T. S. ſhall name; r. 
m that his fon ſhall have it during the minority of his " e 
ion 211 both theſe deviſes! may ſtand together 2 and therefore = 
= Abe poſſeſſed of tlie manor of D. ras ars, and heideviſeth. e 
an le em 0 his eldeſt ſon if he live Ring g. and if he die „ 
before ve any iſſue of his body; then to his younger ſon in 
dhe fare Aae, but withal he doth appoint that his wife thall | 
ah Baue che occupation of the land until his eldeſt ſon be one-and- 
twenty years of age; theſe deviſes: ſhall ſtand together, and - 
e ſhall enjoy the manor. for that time, by this deviſe: 10. 
8 8 35. A man mn dediſe a term of years by way of remainder : n for 
846. 516, levrample; I man that is poffefft 9 of years of land ma 
dry, din. ie 40 2,8; for life, the temainder to I. D. or to: J. 
Ke For lifes ahd that it ſhall after remain to J. D, or to J. S. for 
Year as he ſhall live, and after to I. D. or in any fuch 
ma fene, theſe are good deviſes both to the firſt, and to 
Wim an remainder alſd by way of executory deviſe, thou ough not 
way Gf remainder; and in chis caſe, the firſt deviſee cannot | 
Sindler che ſecond deviſee of che remnant of the term. But a 
Ce, 0, ; #7 man 'cannot” by deed in His lifetime grant his term in this G int. 
2 i. B. K. Manner: nor f a man be poſſeſſed of a term can he intail it by 
= fhis will ; and esa 2 man poſſeſſed of His term of years.of 
Jianddeviſe his term or his land to I. S. and his heirs, or to. J. S. 
and the heirs of his body, or to . S. arid his iffues, the remain- 
Ader to D. [this remainder is void, and it is u good deviſe of 'the 
hole er to 7-8! and-His'execotors (1). Alfo the uſe or dc. 
RG 6. 5 putin chattel perſonal may (as it ſeems) be deviſed to one for - 
ſect, 388. 1 : 8 be en hut yet ſo 8 the latter muſt have | x 
:propefty only: andthe" firſt but the occupation only: as E 
deviſe that I. D. ſhall have the occupation of his plate for 
as 1255 and after tliat it ſhall remain to I. S. this is a good de- 
Wiſe of the plate to I. S (2). But if the thing itſelf be deviſed to 
- dot f them; then the deviſsito the ſecond is yoid, for the 
Fift of a chattel perſonal for one hour, is . g. of it for ever. 
And io it did a Lady Dapers caſe.” Hil. g. Car. B. R. 
on a1. 2A ops, a foe 2 7 or fcb may be given 6 to « or r until. a 


4 


. - Wed? AY N bl L 10- 21915 "01" Ton Lg. 1 ES. 
Wh 3$ 710 0873 ee qt po 8 5 
0 i) here a t term for ea FA ny per ls "—_ deviſed. ar 0 like, WET re over; ſuck 
a limitation Was 7000 4 at comms WY 7 1 ole property veſted i in the perſon to whom it was limited 
that 


for life; bilt the law B. ew 1500 itations over ina 00H r by way ef fruſt are good. —Fearne 
en Cont, Rem. dit. 904. mare Tassen — may be intailed by exyeutory deviſe ar by deed of truft as 
effeQually. Eder e s if it is Bok attempted to e them nn beyond the duration of 


lives in being and twenty-one years after, and pernaps in. the caſe of a, humous child a few months more ; 
a limitation of time,” not abit? ih ieferibed. by our courts-of juf ey 
analogy to the cale: of fizetolds'6F ifheritance, hich cannot be {#6 limit 
a complete; bat aftheJipcail by fine or recovery for a longer ee bot 5 to | ih edit. Co. Lit. 20. 4. and 
the authoxi ut 
( 2) 8e Web hs cafes of "4 v. P | * 1 ff. Win. r. 24 
= Halſey, Mil. 65. Ls 21 1 83 rn en A 395730 0 
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nv. e 500. and 


1 tw 51y35} 


* | | | : 85 70 . certain 


ar wiſely and ' reaſonably adopted in 
ed by way of acer as to poftpoſie _ 


d P tathin point of Jodirioes: and er ene | Duke of Vorfolf's caſe. 3 Cha. 
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. * yeats, or Arn or uni} the oe of A abate Uikey: - 


of matter touchin 
the thing deviſe 


and. what thay be 
deviſed and by well as other things. And therefore by the cuſtom of F 


45 places lands in polieſſion, reverſion or remainder, are deviſable 7 „ 1 
in fee, for life, or years; and a man that hath a leaſe for years uf 0 * 


. what name. 
Derviſe of lands an 
teſtaments. 


and theſe diſpoſitions: are g 


certain number of years in the life-time of the deviſor; * * this 
will be a good deviſe. But if one deviſe his land for ſo = 
8 his executor ſhall name, it ſeems this deviſe is not good. 


Sixthly, in reſpet ö. As touching the ſixth thing required in a good deviſe, theſe G. * 
8 things are to be known. 1. That lands, tenements, and here- 2 466 


ditaments for the nature and quality of them are deviſable as 172. 


land may deviſe the land at his pleaſure during his term. But 014 IY 


by the ancient common law, in favor to heirs, the lands that a 


man had in fee: ſimple were not deviſable by teſtament, except * 
only in ſome ſpecial places, by the cuſtom of the place, 4s 
gavelkind lands in Kent, and lands within certain  burrough 
towns, as London, Oxford, Sc. And by the cuſtom of — 
places ſuch lands are deviſable: and in ſome places the cuſtom 


is, that they may deviſe their purchaſed lands only; and in 5 — 


other places, that they may deviſe their lands deſcended alſo: 


and in ſome places the cuſtom is that they may deviſe for 
life only; and in other places, that they may deviſe in fee- 
ſimple and fee- tail alſo. And in all theſe places where ſuch 
cuſtoms are, they may deviſe their lands now as they might 
have done before the ſtatute ; for the ſtatute hath not deſtroyed. 
their cuſtom: And therefore at this day they that have ſuch _ 


lands in ſuch places, have their election either to deviſe ac _ N 5 


FO, to the power the cuſtom doth give Wem. or — - 
ing to the power the ſtatute doth give z and in the firſt 


caſe, the deviſe is good againſt the heir for "the; whole; and 


in the laſt caſe it is good againſt him for two parts in the three 
only. Alſo by the common law, the uſes of land were deviſa- vet. wee. 


ble, as goods and chattels were, at the pleaſure of him that had 21 wil 5 


them. But otherwiſe. and in other caſes, lands and tenements 
might not be deviſed and diſpoſed by will, until 32 H. 8. at 


vwhich time the owners of node; tenements, rents, &c. were by 


Act of Parliament enabled to deviſe and diſpoſe their lands as 


followeth: he that hath any land in poſſeſſion; reverſion, „„ 


remainder by ſocage tenure, and hath no land held i: capite or, 8. c. I, 
by Knight's ſervice, may deviſe all his land, or any rent, coup „ 
mon, or other profit apprender out of it, to any perſon in fee- 
ſimple, fee-tail, for life or years, at his pleaſure. ' "He that hath 
any ſuch land held of the King mn capite by Knight s ſervice, 
or by Knight's ſervice and not in chief, or held of any com- 
mon perſon by Knight's ſervice, may deviſe two parts thereof 
in three, to be divided, or any rent, &c. out of thoſe two parts 


at his pleaſure, and no more; for the third part muſt deſcend to 


the heir, and come to fatisfy the Lord his duties; and therefore 


the deviſe of the whole land in this caſe is vol for the third 


part. He that hath any ſuch land held by Knight's ſervice in 


P. 421. ph capite, and other lands held by “ ſocage tenure may deviſe two. - 


3 of the whole, and no more, or any rent, &. out of it at 
is pleaſure: he that doth hold land of the King by Knight's 
ſervice only, and not in capite, as if a mean Lord by Knight's 


ſervice, * alſo other lands held by ſocage tenure, he ma 
Nw 


VN 12. A man may - deviſe his land _ « 
for ſo man years\ as I. S. all name, and if I. S. do name a4 


Verk. lect, 1 


200, 
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der in fee, or fee-tail to another. 3. of. deviſe, his land to B. the 
remainder to the next heir male of B. and the heirs male of the 
- body; of ſuch heir male, ar the like; theſe are good deviſes... But, 
= for. the. more full underſtanding. of theſe. things, it is to be 
d known. in the next place, 2. That this ſtatute. doth not enable, 
_ men to deviſe: land, that are diſabled by law in ef pect of their 
gy oP perſons or minds, as infants, women covert, men non Jane; 
44.  memorie, or the like z nor ſuch. as are diſabled in reſpect either 
. of the nature of their land, as copyholders (for copyhold land i 18 
2 not deviſable) (4); or of the. eſtate they have in land, as tenants in 
5 IP 5 tail, or pur autrs vie (a), or joint-tenants 3 155 theſe can graues 
590. 539. deviſe - their. land they do To hold, than th hey — 77 before the 
$49; 496 1 ſtatute. | But ſuch as are ſeiſed of land. in common, or co 
7" Pparcenery,... may deviſe their land as well as thoſe that are 
1 ſole ſeiſed. And if two be joint-tenants for; life, the fee-ſimple 
dj one of them; be. thy, Path the Be mple, may 17 16 his 
1 feerſimple after the death of his compagion (3). Neither doth 
this. ſtatute, enable. thoſe, that are ſeiſed of lands in... fee, in 
the right of their houſes. and churches, to deviſe the. fam 0 5 
_Tagds: and therefore, Biſho 8, Deans, Parſons, Vicars, Ma- | 
ers of Hoſpitals, or the li . no ae wh F 5 . | 
lopging to their Biſhopricks, . 


1 1 if one "deviſe Dn land. to one. * ho LE. t ie remain= 1 | 7 
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Co. 0. oy „de deviſe like other Hen. a 1 e Os 476 NG : 
per lt. of, any. yearly. value, are ſome of. them deviſable, and ſome: not: 
ms, 7 for if the King grant to one and his heirs bond &. catalla; felanum' 
: lugitivorum, vel. utlagatorum, fines, and amercements within 
uch a manor or village; in this caſe, the owner. can . neither; 
*. deviſe theſe. things 10 another, as part of the two Parts, /{nor- 
leave, them to deſcend for a third part. And yet if one have. 
4, manor unto, Which A leet, waif, eſtray, or the like, is ap- 
ndant or, ,appurtenant ; there, by the deviſe of the , manor: 
ih the appurtenances, . theſe things. may: paſs. as incident to. 
manor ;. but if a man have an hundred, with the gogds 
13 out-laws, fines, amercements, fetorna brevium, mb : 
1 other ſuch caſual hereditaments within the ſame hundred, and 
b, 16, 3, theſe have been uſually let to farm for a rent; in this caſe theſe, 


4. Such incertain, franchiſes, as before, that are hereditaments. of, 
37 no 7 e aver Ga e not . as. Way; Fella 
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. things may be deviſed * or. left. to deſcend, for a third. part. # P. 44. 
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(1) A radibithiines deriſe a 2 
will and teſtament, and in bis wi 


pals by the 1 will, but by | the ſurr 


(2) Butby the ſtatute 29 0 2. 4 ; 3.8 17. Eſtates Ma th 


applied and: diſtributed: as perſonal eftate.-See beſore in 1 and nate 3 thereto. 
(3) See, the caſe of Maden v. Baldwih, Sir 7. Ray . > — 5 
v. Robertz in B. . 1488. the court held 40 0 a wi N 
of 55 Join is Will (even as tb his Hure of the efzte) 
ſanding a Kae ſeverance of the jointure by ard bra made after the time of making 
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55 will at ee wy bit ry tie abe uſe of his lat 
muſſ declare his intent. Cu. Une Cop. 83. Copybold lands do not 
0 der ; 3.for the. will i is only dechartron of the oh: bf, the ſutrender. ſ Bulk, 


7 e deviſable by bill in writing atteſted 
by three witneſſes; and if duch * abc, are not deviſed, the ſtatute 14 Geb, 2. 2. 261] 9. direts them to be 


n Sat on tdadegits of Neal and wife 


e during the continuance 
the ſtathtes of. Fille i in 32 & 3s | 
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_ a'thitd part, if they be Be 1 py not „ 

that the thing, held by the tenure in cap 

andſuch ehingsas may not be left eo deſcend Met, Lord for 
a-third*part; and to ſatisfy him his duties, may notwichſtanding 

be Jeg of feſtrain the devife of other lands and tenements, 


7 make jt big for a third park 


ion an eſtate tall, which is-dry* 
the King by Knight's ſervice #1 egit, will Hinder the' deviſe 


8 the third part 


tall, ef lands held i cu} ar” may reſtrain the deyiſe of a third | 


refore, if ſuch lands be conveyed” 


of other lands. And 
10 one and the heirs of his ech, 
he have other lands itt ſocage; if he have any 
viſe but two Parts of his focag 
ſpeaks of 'a femai 
only, as may dra ward and marriage 
this is that remainder only; char doth hinder à deviſe: . 
therefote-if A. be ſeiſed of hne in forage: teivite ; and B. 
ſdiſed'of lands in fee,” held i capite Knigh 
B. make a leafe for life, - zor gift in tail, to C. "the remainder to 
Ain tail, or in fee; in this cafe, H. during 
of in tail, may deviſe" all his: ſocnge land, notwithſtanding this 
remainder.” But if a man make a leaſe for liſe or years, 
after grant the reverſion for Life or in tail, the remainder i fog, 
and after the grantes for life dieth, or ones In tail dieth with 
cut iſſue; in this 
of teverſion, will 5 the deviſe of other lands, and make 
it yoid' for a third part. 
ed to deviſe any part of his lands held in ſocage,” he muſt Have“ 
lands held in capite at the ſame time; and therefore the time of 
having lands to -devile, and Holding of other lands in capi 
and diſpoſing of the lands to be deviſed, muſt concur. And 
therefore if a man be ſeiſed of an acre of hind in fee, held of 


ve! he can de“ 


be devidable > 


the femainder to another, Ot 


the eſtate for life 


this remainder which now is in point 
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bt. And therefore a tevertion 
bd fruitleſs, if it be Holden: oe 


e land. And here the Ratte ö 
der, it is to be intended of fuch a remainder 

by the common law, Fn 
"And - 


ts'fervice; ad 


the King in chief by Knight's ſervice, and of other two acres 


in fee held in ſocage, and enfeoff his younger 57 of the acre 
held in capite, and of. one of the other acres, or convey it 
to the uſe of his wife, or for the payment of his debts, Gc. and 
after purchaſe lands held in focage ; in this caſe, he may deviſe 
all the new purchaſed land held in ſocage without” reſtraint.” 
N e be ſeiſec of lands held by Knight's ſervice in ca 
poſſeſſion, reverſion, ot temainder, and of lands held in 
Wal ; and, by his will in writing, doth deviſe all the faid 
lands; and after r the land held in capite is recovered from him, 
or aliened by him or de; in theſe ® cafes, the deviſe is 
for all the land held in focage: and hence it is, that if the Ling: 


| Wc to One in fee- farm to hold in ſocage at a rent, and 


aber grant this rent to another and his heirs, to hold in capite,. 
and the grantee of the rent doth grant it to him that hath the 
land; in this caſe, becauſe tlie rent is extinct, and he cannot 
be ſaid to hold 
df ay of his lands. And yet if a 
Knight's ſervice 12 capite, and other lands in ſocage, and be 
diſſeiſed of the lands held in cgpite; ; he cannot deviſe all 
enge land, 
is faid to 


lands in capite, this ſhall not reſtrain the riſe 125 
a man hold ſome lands ne 90100 55 


dh, 955. (£2. 
Nr 


„ but the deviſe will be void for a third part, for 8 
aße that land ſtill, whereof he hath. the right. And * 


"of a man's lands And tenethents: alſo an eſtate 
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In all eaſes where a man is reſtrain - co, ro, 81. 
11.243. 

apr ke 
111. 


fe, Dier rh, 
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_ albeit the ſtatute ſay, that he that enn lands held-of the King as Hivr 


I 68 


— Fi 8 


Co 


8 ſervice, aud he mae his will in writing, and by it deviſe the fp. 
_ cage pores ee foe, and then purchaſe land to the value of | 


make the devi void for a part of the land that is held i in ſo- 
cage. But if 4 man, falle 
ure it to the uſe of his Yb: for her jointure, and after pur- 
Chaſe lands held in capire | by” Knight's' ſervice; he may deviſe 
two parts in three of all this caprte land, and the King ſhall 
not have any 
ſed of lands, part art of which are held ix ca ute, and part in 
ſocage, make a feoffment of the lands, held in capite (being 
two parts in three of the whole) to the uſe of him and his wife 
for life with divers remainders over; in this caſe he may not, 
deviſe any of the ſocage land!” And if a man have no ſocage land, | 
but capite land only, and convey it away in fee-fimple, keeping : 
"on reverſion r "er ſuch "IE and after purchaſe ſocage land; he - 
Co. 3. 32, 1 
tteeſtator, enabled to „ by this ſtatute without reſtraint, is 
and muſt be one that hath the land he doth deviſe, at the time 
of the + deviſe made, and no other land then to be an impedi- 
ment to his deviſe, ſo he muſt have a ſole eſtate as well in 
the land he doth leave to defceric 
lie doth deviſe :- and therefore,” if lands held in capite'be en- 
veyed to a man and his Wife, and the heirs of their, two bodies; 
aud this man hath other Iands wWhereof he is ſole ſeiſed, held 
of the King i eapire by Knight's- ſervice; in this caſe; he ma 
not deviſe two parts of the whole; ſuppoſing this may ſuffice 4 p. 424. 
for the Kin; e 
the reſidue; 7e of that wWherebf he is ſolè ſeiſed, either at the 
time of making of the will; er ar tlie leaſt at the time of the 


Co. 10. 84. 


©o, 1 „ Lande, -/whereof two parts. itt three ate Aeviſable. 9. The 5 
$34 eee ne . 


* 


alluandement of his wife, payment of his debts, preferment of F 
a his childten; whereby he is e to.deviſe any more. And — _ „„ 
* 3 , act exccuted in his Mie time; he conbey tus 


dene f che land; he hath at the Ae tünel Por if a man be 


45 481 4; 


muſt continus after the death ef the tenant; otherwiſe it will 
be no reſtraint. And therefbre, if tenant in tail be to him and 
abs heirs males of his body; the reminder in fee to another, - 
of lands held by Knight's fervice in cupite; and he is ſeiſed of 
_ - otherilands in 9 —＋ 
_  allithe ſocage land, 24 die without Aue mate; in this caſe, the 
dieviſe is good fot all the ſocage land. And ſo alſo it is where the 
eſtate which the anceſtor had of tlie land held, is defeated by con- 
£0, 3. 33. 
- life-time; ſhall not be taken for any ſach'manbrs; Gc. Wkereof 
aà man may deviſe two parts by authority o this ſtatute at his 
5 1 therefore in the caſe of an kvidefit eſtate of lands 


bene 7 5 WEE FOR 
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ee and other ann 10 


Auch uſes or intents, he eannot deviſe T 
wil, but the reſidue muſt deſcend, yet this alſo is to be/in= „ 


ſeiſed of lands held in ſocage of the yearly value of twenty pounds 
pur annum, and he hath: hone any land held in capite by Knight's 
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* ſhillings per annum held in capite, and die; this will ET 
iſed of land in fee of ſoeage tenure, a. 1 


ching out of or for the ſocage land: If a man ſei- 


y deviſe all t ge land newly purchaſed. 6. As the 


to the heir, as in the i 5 


s chird part; for he may deviſe but two parts of 


death of the teſtator-. 09) The eſtate” of the land that 18 held 


& in ſee, and by his will in writing deviſe 
dition. 8. That which à man eannot diſp6le by any act in his 


between huſband” and wife, here the hüſband can make no 
_ diſpolition for longer time. than during the c erture, theſe lands 
are not to be eſtecmed ſach a8/are to be accounted amongſt the 
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fttereſote if the King grant land to one and 


2 
: by 
- 
* 


or to- hold during his life in, ſocage, and after by An 5 
Ahis land, . 


ſervice: in theſe' caſes, the grantee. may deviſe a 


dotwithſtanding the tenure. of this land,. 10. The King or ce. . .. 


; part left to deſcend to him, and the value is to be eſteemed as 15 th 
it is, and doth happen to be at the time of the death of tze 
equal: benefit for his third part, as the deviſce hath for the t-wWo 
parts, without diminution or ſubſtraction ; when therefore a man 
will have his deviſe good for the reſidue, he muſt take care that 
the third part be ſo left; for if the third part be hot valuable, 
or be charged with any rent, &c. or be upon any incertainty, as 
if it be upon a poſſibility only; as here a man and his wife be 
ſeiſed of a joint- eſtatè tail made during the coverture, and he 
deviſe other lands to her on condition that ſhe: ſhall; waive her 
eſtate made during the coyerture,. and ſo intend that that part of 
his land ſhall be left for the King's part; this deviſe will not 
be good for the reſidue; and albeit the Wife do waive the eſtate 
after the huſband's death, yet this will not help the matter, or 
make the deviſe good for that part for which it was void be- 
fore: but it is not material by what tenure the third part de-. 
ſcending be held: for it is held by the better opinion, that if 
a man be ſeiſed of 20 J. land held of the King in capite, and 
10. land held of a ſubject. by ſocage, and he deviſe all the 
capite land * to a ſtranger; that this is a good deviſe for the 
whole, and that the King ſhall be fatisfied by the ſocage land. 
And if it be of the value of the third part, albeit it be but of 
an eſtate tail whereof. the anceſtor was ſeiſed, or if it be neu 
purchaſed land, yet it is ſufficient: and therefore, if ſome lands 
be given to a man, and the heirs of his body of the value of 
10 J. per annum, and he be ſeiſed of other lands in fee- ſimple, 
to the value of 20 J. pen annum, and all or part of theſe are held | 


4 


in capite by Knight's ſervice; in this caſe, he may deviſe the 

lands in fee-fimple, and leave the entailed land to deſcend for 

i a third part: and if a man be ſeiſed of ſuch land, and convey 
to the uſes within the ſtatute, or any of them, and after pur- 

chaſe. new land, and leave that to deſcend, this is ſufficient. 


$A + 5 


on out of the chancery, 12. The third part left to deſcend, _ 


the time of the death of the teſtator, or otherwiſe the deviſe of 3.3. 52 
reſidue will not be good, for ſo muſt it be taken out? 


8 ꝙ 22 


during his life by Knight's ſervice. in capete, and after in ſocage — 


oo EE” Y 
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of the lands of the teſtator indifferently: and therefore, if a 
man be ſeiſed in fee of land held in chief by Knight's ſervice, 


and after to the uſe of another in remainder, or to any other 


children, or any other; in this caſe, albeit the wife's. eſtate 


the ' moieties equally. So if one be ſeiſed of gavelkind land 
| | held in capite, and, his ſon; being dead, deviſe part of it to 
done of his grandchildren, - and part of it to another, and 
part to a third in tail; in this caſe, the King's third part ſhall 


come of all the three parts equally, and accordingly the de- 


if one hold three ſeveral manors of three ſeveral lords; he 

cannot deviſe two of theſe manors leaving a third to deſcend; 

but he may deviſe two parts of every of the three manors, and 

_ © third part of each manor muſt * deſcend to each Lord, for 
there muſt be an equality in theſe things. For further illuſtra- 
tion of which things, the examples following are to be heeded. 

be 2% I. B. being ſeiſed of the manor of Thoby in capite, and of lands 

Bakers caſe. in Fobbing held in ſocage in fee, and he and his wife being 
ſeiſed of the manor of Hinton, held in capite, to them and the 
heirs of their two bodies begotten, by an eſtate made to them 


and Hinton and Fobbing to a third part, and M. B. by his will 


dition that ſhe ſhall not take her former jointure, with divers 
remainders over, and die, and ſhe refuſed her former jointure in 


Leonard 


: life; and after to the uſe of ſuch perſon. as he ſhould: appoint 
by his laſt will, and after to the uſe of W. his ſecond ſon in tail, 


his heirs for ever; and of the manor of H. to ſuch like uſes ; 


eight acres of other land held in ſocage, and after did revoke 
the uſes of the manors of R. P. V. and A. and after deviſed 
ſome. of the ſaid manors (excepting ſome pieces) and the ſaid 
eight acres of land to his eldeſt fon; and the heirs males of his 
body for five hundred years on certain conditions, and if he die 
without iſſue, that it ſhall go to William, &c. and afterwards. 
he die ſeiſed of the ſaid eight acres of land, and the lands deviſed 
by the will at the time of the death of the teſtator were of the 
yearly value of 24/7. 146. 10d. per annum, & non ultra, and 
the lands whereof the feoffment was made, and not revoked, 
were at the time of the death A of the Cs 
155 „„ „ „„ - land 


ani make a feoffment of the one half of it to the uſe of himſelf 
for life, and after to the uſe of one he doth intend: to marry, 


ſuch like uſes within the ſtatute, and after he doth marry! the 
ſame woman, and after he deviſeth the other moicty to his wife, 


have precedency, yet the King ſhall have the third part of both 


viſe will be void for ſo much to every one of them. 80 


during the coverture, for the jointure of the wife, the reverſion 
to V. in fee, and 7. hoby doth amount to the value of two parts, 


in writing, doth deviſe Thoby to his wife for life, upon con- 


Hinton; in this caſe, it was adjudged - that the deviſe was 

not good for the whole manor of Thoby, and that the manor 

| of Hinton was not a ſufficient third part to deſcend. L. L. 

Co. 10. 78 being ſeiſed of the manors of Afaland, Heauton, Rillaton, Pen- 
Leoveircaſe, gelley, Willeſworthy, and Triveſquite, (the laſt only held 12 

co. i. capite) in fee, and having iſſue Thomas his eldeſt ſon, William, 

Humphrey, and Richard, younger ſons, which Richard had iſſue 

Leonard, makes a feoffment of theſe manors to divers uſes,” viz. 

of the manors of R. P. V. and A. to the uſe of the feoffor for 


and after to his other ſons in tail, and after to the uſe of the 
feoffor and his wife in tail, and after to the uſe of the feoffor and 


and of the manor of T. alſo to ſuch like uſes; and the ſame uſes 
were with power of revocation : and after the feoffor purchaſed 
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; 55 1. FRE 8 di in ahis: caſe, it was adjudged: that the. ay; a 
the eight acres newly ' purchaſed! was void at leaſt for 4 thiek - 
paart, and reſtrained by the reverſion in fee; expectant upon the 1 


you value, one of them held of the King by Knight 8 


- —_ 


in mis caſe, albeit Wy may not deviſe any part of the reſidue, 
And in cafe, where he hath not. conveyed the full two parts, 


mainder, &c. and the feoffor L. L. in the caſe before had a 
remainder in tail expectant upon the eſtates in tail limited to 
the ſons; that this remainder was not within the ſtatute, nor 
would have reſtrained the deviſe, but for the reverſion in fee | 
afterwards. A. B. being ſeiſed in fee of the manor of Grace- os 1. 2j. 


[re faid M. and after to the uſe of W. B. his brother, and 


faid land ſo newly purchaſed: but if the: reverſion be gone 
fore the purchaſe, he may deviſe the whole. But if a man be 


cupite by Knight's ſervice, and he convey two parts of it unto 


Loveis caſe, That whereas the ſtatute faith, all perſons, &c. 


the other manor; and after the marriage is had A. B. doth 


* $1 TE s TAME N 10 


eſtate tail made to the younger ſon of the manor held in copite. 5 
And ãt was reſolved, that if a man be ſriſed of three acres of equ F 


in capite, and have iſſue two ſons,” and give the acre fo 1 3 


aud another of the acres, to his younger ſon, whereby he bat 1 255 
ſo executed ® his' power by the ſtatute, that he cannot deyaſe 


by his will any part of the third acre; and after he el 
three acres of equal value held in ſocage; that in this © „ 
becauſe he hath the reverſion in fee upon the eſtate tail made t 


the younger ſon, he can deviſe no more but two parts of the 


e- C8. 6. 16, 
ſuper Lit, 
111. 


ſeiſed of lands in fee, part of which are held of the King in 
any of his ſons, or to the uſe of his wife for Fife, or in tail; 
yet he may by his will deviſe the reverſion of the two parts. beat e 


he may deviſe ſo much as to make up that he hath uss 
full two parts: and it was further reſolved in the ſame Leonard 


having, Cc. any manors, &c. in poſſeſſion, reverſion, or re- 


diu held in capite, and of the value of thirty pounds per an- wr ak, 
zum, and of the manor of Normanton held in capite, of the 27 
value of 18 J. per annum, in conſideration of a marriage with 
M. did covenant to ſtand ſeiſed of the manor of G. to the uſe 
of himſelf and the heirs males of his body, on the body of 


the heirs males of his body, and after to the uſe of another 
brother in tail, and after to the uſe of his on right heirs, and 
of the manor of N. to the uſe of himſelf and M. he is to marry, 
and the heirs of his body, and after the remainders as before of 


purchaſe other lands held in ſocage of the value of 31. per annum, 
and then deviſed the ſame new purchaſed lands; in this caſe, it 
was adjudged that the deviſe was void for a third part of the 
ſocage land, in reſpe& of the reverſion dependant upon the 


| eſtate: tail, and yet that it was a good deviſe for two parts of 


the new: purchaſed land, albeit he had executed his power and 
given. more than two parts to the uſe of his wife. And in theſe co, 19. 1h 


caſes. where a man hath land held in capite, and other land, 


and he convey the land held in capzte to any of the uſes wichin 
the ſtatute, as to his younger children or "ls like, or convey: rom 


it with power of revocation only, ſo that he hath power of tile 
land ſtill, and after he purchaſe land held in ſocage; in this e. 40, 


caſe, it ſeems he may deviſe all the land newly purchaſed, as A 
the: land were:conveyed without ſuch power of revocation. l. 


being ſeiſed of land in fee * held of the King in capite, made 5 


a feoffment of two parts of it to the uſe of his wife for her 
ne rage her jaiatuse,. and after made a feolkment of the third 
2 paüart 


1 
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.-i_ -* Ment in Writing; and afterwards he did by his laſt will in FED 


Writing deviſe this third part to one in fee; in this caſe,” it Was 


meſolved that the deviſe was good for the whole third: part. 


And get if a man make a feoffinent in fee of land held in capite to 
mme uſeaf his laſt will, albeit the deviſe of the land be with re- 


Den e. 18: ference to the feoffment, yet it is void for a third part. E. Bl. be- 


le. . ing ſkiſed of ix manors, the one in fee, and the reſt in tail 
l. With the reverſion expectant to him and his heirs, and hath iſſue 
T. B. divers of which manors are held of the King in capite by 
Koizhe's ſervice, and every of them of equal yearly value, by his 
- - - aſt will in writing did deviſe all the ſaid manors to divers perſons 
nad their heirs, for payment of his (debts, and advancement of 
Bis children, and then died; and the eſtate in tail that deſcended 
d his iſſue was more than a third part of all; in this caſe, it 
Was reſolved that the deviſe was good for two parts of the 
teverſions, and for the entire: manor in poſſeſſion, and not void 
for a third part of the manor in poſſeſſion, and for all the re- 


Co. Rep. verſions in fee. A man being ſeiſed in ſee of Gavelkind land 


Stamf. 


fer. 3. in Kent, part whereof is held of the King in capite, and part 
of common perſons in ſocage, hath iſſue A. who hath iſſue 
B. C. and D. and he deviſeth ſome of theſe lands to B. and 
ſome to C. and ſome to D. his grand- children in tail; in this caſe, 
the deviſe is void for a third part of the whole, as well for the 
land held in ſocage, as the land held i capite. And yet if in this 
caſe no will be made, the King ſhall have but @ third part of 
that which doth deſcend to the eldeſt ſon the heir at the 
common law, and not the third part of that which doth deſcend 
to the younger ſons by cuſtom. And if lands deviſable by 
cCuſtom come into the King's hands, and he grant them to hold 
of him in capite, and the patentee deviſe them to the uſe of his 
wife, children, or for payment of his debts, &c. in this caſe, 
the deviſe is void for a third part (1). And here note, that 
in all the caſes before, where a man is reſtrained to deviſe a 


third part of his land, if he deviſe the whole, the deviſe is good 3 


notwithſtanding for fo much as he hath power to deviſe, And | 


rio. 435 ag touching the thing deviſed, it is further to be known; 3. That pe, ige of 4 right 


a man muſt have right to and poſſeſſion of the land he deviſeth, to land, or of land 
or elſe the deviſe is not good. And therefore if a diſſeiſor deviſe e 18. another 
the land he hath gotten by diſſeiſin; this deviſe as to the deviſee 

is void, And if a man be diſſeiſed of his land, fo that he hath 


Nevil's caſe. OF deviſe the land, this deviſe is void (2). And if one contract 
EET NS eo Dn Wd "aus OSA - — — — — 4 1 — 8 
(1) By the ſtatute 12 Car. 2. c. 24. for taking away the court of wards and liveries, and tenures in 


<< capite, and by Knight's ſervice, and purveyance, and for ſettling a revenue upon his Majeſty in lieu 


<< thereof,” all tenures by Knight's ſervice of the King, or of any other perſon, and by Knight's ſervice in 


capite, and by ſocage in capite of the King, and the fruit, and conſequents thereof are taken away and turned 


into free and common ſocage : and it is thereby enacted, that all tenures thereafter to be created by the King, his 


heirs or ſucceſſors, upon any grants of any manors, lands, or hereditaments, of any eſtate of inheritance at the com- 


mon law. ſhall be in free and common ſocage, and not by Knight's fervice or in capite=. but that act does not 


extend to take away or alter tenures in Frank-almoign ; nor to change any tenure y copy of court roll, or any of 
e 


the ſervices incident thereunto; nor to take away the honorary ſervices of Grant Serjeanty, other than of ward- 
ſhip, marriage, and other charges incident-to tenure by Knight's ſervice, — — Mr. fultice Blackſtone treating of 
this ſtatute (in a vol. of his Comm. 7 77.) deems it . a greater acquiſition to the civil property of this King- 
dom than even Magna carta itſelf; fihce that only pruned the luxuries that had grown out of the military. 
<< tenures, and thereby'preſerved them in vigour; but the ſtatute of King Charles extirpated the whole, and 
<< demolined both rast and branches. ow ro one 55 

ut 2 Hut if the diſſeiſes te · enters, the deviſe hall be good; for he was ſeiſed ab inis. 1 Salk, 237.— Bunter 
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 eourt of segelt compel Bim that hath; 


Deviſe of rent, com- A. A ſeigniory „tent, or the like thing 
mon ©gmory Or is, and will -paſs without the attornment 
the like. 121 4141 9 # > 4 465 SA | +. ©. 2 4 SIP 53 j 75 Ln * 8 % by 

4% novo iſſuing out of land, or à rent iſſuing out of land that % 5: 32. 
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the value of the whole land; as if one had three aeres of land 
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Cage land at his pleaſure, ' And if a man have lands held in 
-  Jocage, and no lands held in capite, or by Knight's ſervice, he 
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Occupant, 7 when in truth he hath. no ſuch manor, t 
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Deviſe of houſes, OCCupant (3). 15. Where a man is ſeiſed of a houſe in fee, co. 4. 6 
goons rake wain- and may | | 12 0 . 

Ot, 4. a 5 f | $$: Fe „ é * 3 > 
the doors, windows, wainſcot, or. the like incidents of the ©: 
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F. 43. Annexcd to, or growing or being upon it, are not deviſable. 
1 And therefore a tenant in tail, for life, or years, of land _ 
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e % tet Sos TSS %%öĩÄöÜéÜ—6'ñ 5 n 
. (1) If after articles are entred into for a purchaſe, and before a conveyance executed, the purehaſer deviſes. 
the land, it ſhall be good in equity 3 for the vendor js. conſidered: as ſeiſed in truſt for the purchaſerz who is 


N 


— 


deemed the real owner, of the lands and is. therefore allowed in equity TP | 5 
F 1 9 en. nest ed in equity to diſpoſe of it. 1 Chan. Ca. 20, — 
ang if the articles are entered into in ebe name of an agent or a. truſtee for the purchaſer, the deviſe will be fo 
84 5 8 mere * 0 well deviſable as a legal eſtate.— Grrenbill v. Greenbill, 2 Hern. 6 8 

0 (2 ee ully in at ca es an 87 a8 quired after the ti e of wal; the wi TOI 2 x _ . 

Abr. Deviſe (I. 4.) e OY , ? will, hall be ſaid to pals ; 30 Vin. i 
I) See note 3 to page 104, and the ſeveral references therein. | 


may 


X 7 
FM: "© „ | * ; 2 , ® | - A 
? © N 1 : 2 ; \ 2 
N bs 2 6 y a F , p F T 1 Le 
1 0 * 
* 2 q o % y, : 


ay For: t devil che ws or dhe” d 5 ain . | 135 
| _ Houſes,” or trees, -or graſs being or growing thereupon, but this LEWES + 5 N 
ve. 4a. deviſe is void, 16. Where a man hath à uſe that is not execut· Deviſe of a aſe, 
ed by the ſtatute of uſes, but remains at the common law, | 

—_ be may deviſe it as he may any other thing and thievefore: if 
_ - © ie” be Poſſeſſed of a term of years, and grant it over to ano 

N to the uſe of the grantor, he may diſpoſe of this uſe by his 
ä 04 WY; for it is in the nature of a chattel. But if a man have ſuch 


"oh #15. jy lth 


Snopes Mein joint-tenancy, he cannot deviſe it. 17. All manner of Deviſe of goods and 
| r. > goods and chattels real and perſonal may be deviſed by teſta- tcl. 
4 And therefore leaſes for years of. lands, ants for years 
Of of rent, common, or the like, wardſhips of 7 
5 5 g of - heirs of tenants by tenure” in capite, and by Knights 
# Þ 1 rvice (1), cattle, as oxen, ſheep, horſes, c. gold, filver, money, | 
Plate, houſhold ſtuff, as beds, pots, Py platters, &c. corn, 
wool, and implements of Wader ay be deviſed by will; 
EY and not only thoſe a man hath at the time of the deviſe, butt 
thoſe a man is to have or may have afterwards. And therefore 
it is held, that a man may give his corn that ſhall grow in ſuch a a 
ground the next ear after his death; or the wool or lambs 
His flock of the Foun 5 yield the next year after his death; and 
; that theſe deviſes are rod but if in this caſe there ſhall _— 
no ſuch corn growing in that ground, or any lambs. or wool 
_ ariſing out of his flock that year, the legacy is fruitleſs. And 
yet if the teſtator deviſe to I. S. twenty quarters of corn, or 
twenty lambs, and doth will that the ſame ſhall be paid out 
of his corn that ſhall grow, or out of his flock the next year, 
and there be not ſo much corn, or not ſo many lambs, M not 
any at all growing or ariſing, yet this is a good deviſe, and 
the things muſt be paid. In like manner if a man give to J. S. 
a horſe, or a yoke of oxen ;. in this caſe, albeit the teſtator 
have neither horſe nor yoke of oxen, yet the deviſe is good 
and muſt be performed. 18, Things in action, as debts, r Deviſe of debts and 
the like, albeit they be not grantable by deed in the life-time things in action, 
of the party, yet are they deviſable by will. And therefore if 1 road 
the teſtator doth by his will give any debt due to him on Ea 
an obligation, or on a contract, or the like, this deviſe is good. 
And the thing deviſed may be had thus; the teſtator may, if ge 
will, make the legatary executor as to that debt, or if he do 
not, the legatary may ſue the executor in the ſpiritual. court, | 
or in ſome court of equity, and thereby compel the executor — —- 
either to recover it himſelf, and ſo to pay it to the legatary, 
or to give the legatary power to ſue for and recover it himſelf 
in the executor's name. But if it be ſuch a cauſe of action, as 
is altogether uncertain, as where a man may have an action againſt 
another, for taking away his goods, or to compel him to make 
an account, or the like, this is ſuch a cauſe of action as is not de- 
Pk, ſect. viſable. ® And yet poſſibilities and incertainties are in divers Caſes : * P. 43¹. 
7a, deviſable. And therefore if one have money to be paid him on a 
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I may deviſe this twenty pounds if it be paid, and the deviſe 
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| ſuch; of the children of Lias ſhall be then living, anch Tſhall\Srown'rake, 


the-Ghildrenghet: N. . Hhath at the time of the deviſe, or at the 


years po Kos in this caſe, and by this deviſe, the collateral heir 


af: hiv'ohildren, and Cn and B, die without iſſue, and Dis hath —— þ 


4 . Whiebeis es dawhtnen 1 of D. and his children themſelves are a e 


® 4 without iſſue, and the alter hach «iſſue and dieth in „„ 
ae and by 5 3 © Waka 
no-more of; th land g . ya * Wo A Hires eee e N 0 
# If one deviſe two par land 04 his four younger ſo 3 5 
W the 1 fant 8 womb of his wife bein ſon}: 3 Lo 
e ſhall baye the fifth; part, as co-heir wirh the four; anti: 
without: iflue, that the-/twolparts ſhall revert, 1 
jothy and after a ſba is born, and-afterihe 8 Flo, 
ons die in this càſe and by this deviſc, . 
y; thing, becauſe he i 18 incapable, and 
oy © two! Parts - ſhall not reyert to the heir until the five ſons be 
dead AG: without iffug “ N anne S et r 111311 F F 
11 F. eee of Dale to the; ddefts ſon f I. S. in 2 | 
de, anch the mayor off dale 60 I. P. for life, the remaindet to 5, * 7 25 
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have the manonof ais, andthe eldeſt; ſon of i. S. aſte the teſa . 
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&che;children that I. S. hathiab, thei time of ther death of 
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„ ſhall take. 349 dn itch hn 21161. % 5 A ü! 1 
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the elder daughter doth take. a huſbahdf -and; enters upon a gd 
e younger: daughter-dies-without ſue, and thefſ even 
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of the eee daughter ſhall have the moiety of the unhBäle, 
dx N ol moi U af moiety only, and that by d en 31137 vIA ol 5 | 
„ag man hape iſſue . C and D dns, and he desie his cw. 1 B. KR. 
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the next of blood e ap 0 3 in this caſe and by this 
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ee bi theiteſtator habe iſſue by H his firft Wife; three daughters“ „ 
Sag aro Joan, Elizabeth, and 1 and by B. his fecond Wife, e 
en Bigaberd 3:and:6yoC nis thirt wife, lan d ſoh and 
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feof all 9 1 . ike ae hits hinds, thy tha words: 
Fu to thoſe "goods is made executor: ſo if 1 deliver 
en to e ep until. Fre and Hen to diſtribute. 
e ſoul, hereby H S. is made executor: of 5 
thoſe goods. mn if o one oy" Twill _ I. S. ſhall be my exe-. Sy PA 
_ _ ceutorp if ED. by this I D is mae exerutor in the 
- [firſt place by imp implication, and if he refuſe; then IJ. S. ſhall be „„ 
exeeutor. But 1 1 a man make AH. and B. his exrcutors, and ET We 
fſay, I will that I. S. ſhall be a co- adj utor, or helper to A. and 
B. ad diſtribuendum ori ad adminiſtrandum bond mea; on I wal 
that I. S. ſhall be ſurveyor, or fuperviſor of my will; in theſe 
caſes; and by theſe words, I. S. is not made executor with A. 
and B. And yet if he ſay, P will that J. S. ſhall have admini- 
= ſtration of my cis or be executor with A. and B.; or be 
adminiſtrator with A. and: B.; in theſe caſes, and by theſe 
words, I. S. is made joint-executor with A. and B. And if 
one, ſuppoſing I. S. to be dead, ſay, I will that I. D. ſhall be 
my executor, becauſe IJ. S. is dead; in this caſe, andi by theſe 5 
words, I. S. if he be living is Wädi executor firſt; and if he 
refuſe, I. D. ſhall be executor: if one make A. B. and C. hi 
executors, and then ſaith afterwards, and I will that B. ſhall 
adminiſter my goods alone, or that B. only ſhall adminiſter my 
goods; it ſeems, in theſe caſes, B. ok is made executor, 
and that A. and C. are not made joint executors with him (1). 
27. Where and in In all caſes where a man hath: any goods or chattels to — 4 
bas hay x ramble fler, and: he doth die a natural or civil death; and dieth inteſtate co. 9. 30. 
or not: and ig Se an deed,” 1. e. doth: make no will at all, nor appoint any beg 2 . 
gu ir doth be- executor ;- or in law, i. e. that doth mak one or more his exe- {3% 
Ante ubän nuf dutor dr executors, and he or they, ſo appointed, is or are ſuch 4Hñ. 1 
be granted, perſons as are not in being, or if they be in being, is or are ſo in- 
| | certainly named, that it cannot be diſcerned whom the teſtatordoth 
intend ; org if he is or they be well named, he is or they are all 
P. 462. incapable by * xeaſon of ſome legal impediment ; or if otherwiſe 
; they be capable, they do all die before the will be proved; or if 
1 they live, if being cited to come in before the ordinary to prove 
the will, they either refuſe to appear, or, if they do appear, they 
refuſe to prove the will, and to take upon them the adminiſtra- 


$i. * 8 


3 H. 6. 6. 7. 


| 75 tion of the goods and chattels of the deceaſed ; in all theſe caſes, . 
1 ſthce ordinary may and ought to grant the adminiſtration of all the 
1 goods and chattels of the deceaſed to him that of right it doth 


J 8 . belong unto, according to his diſcretion: And if a man make a 
will, and, after the death of the teſtator, the executor prove it, and 
then die inteſtate, the ordinary muſt grant the adminiſtration of 
the goods of the firſt teſtator, not adminſtred in the hands f 

the executor to ſome: competent perſon or perſons according to 
his diſeretion: but where à man hath no goods and chattels tio . 
adminiſter, i. e. either he hath none, or, if he have they are 
none of his, or if they are, there is an executor named, in rerum 
natura, capable, and well named, and he doth. accept, or at 
leaſt hath not refuſed, the executorſhip; in theſe caſes, ms: 
_ adminiſtration ought not to be granted; or if it be granted, 
it will be void or voidable at the leaſt: and where an admi- 
niſtration is grantable, it is to be granted by, and had from the 
ordinary of the pee REES the e hee . are to ** 
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5 lived: at the dais kis death; for . he 
that ſhall have the probate of a will, in caſe Where a man doth 


5 3. chap, 11. 
21 H. 8. 


©, 5. 
Fin. Aal 


1 N niſtration 7. 


ſect 27 6. 
See infra 
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make:a will, ſhall have; the gra 
the goods and chattels of the party deceaſed be within the ſame 
dioceſs wherein the inteſtate lived and died; the ordi nat 
_ dicceſs, or his lawful deputy, or commiſſary, or the arch-dea- 


nting of the adminiſtration of his 


con of the dioceſs, ar his deputy or l (as the cuſtom of the 


Co. 5. 29. 
| Die 30 

1 - 
F. N. 8. 
a 
Plow. 277. 


2381. 


Co. 6. 18. 
19. 
Pier 339. 
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Stat. 31 Ed. 
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415. 
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Co. 9. 39. 

40. 3 40. 
Dier 339 · 
4 H. 7. 14. 


miniſter his goods i 


_ country is) or the dean and chapter in time of vacation of the 
biſhopi mik, ſhall grant the adminiſtration, and the adminiſtration 


be hed rom him e bat if there be bona- notabilia in the caſe, Bmamitilin 


viz. if the party deceaſed: have goods or. chattels of the value 


of five pounds: or upwards, lying + being at the time of 


his deceaſe in divers dioceſſes; in this caſe, the archbiſhop or 


metropolitan of the dioceſs wherein the party died, or, /ede 


vacante, the dean and chapter being guardian of the ſpiritualties, 


and not the ordinary of the particular dioceſs, ſhall grant the ad- 


ſtration and it muſt be had from him; for if the ordinary of 


particular dioceſs grant it when it ought to be granted by 
| the metropolitan, the adminiſtration is void, not only as to the 
that lie-withia the other dioceſs, but alſo. as to the goods 


| Tying within the ſame diaceſs: and ſo is it alſo, if it be granted 


the ordinary: of another particular dioceſs, as if A. die within 
the dioceſs of Linculn, the King being indebted to him at the 


the time of his death, and the adminittr: 
* chattels is 
is void: and if the metropolitan: do grant an adminiſtration, 
when it ought to be granted by the ordinary of the particular 
dioceſs, the adminiſtration: is voidable by eee of the ſame 
court out of mne is granted: if one die in Ireland, and have 
nothing but an eſpecialty for money, and that eſpecialty doth 
lie in England, the ordinary of the dioceſs, within which that 
pon A+ "4k the eſpecialty doth lie, ſhalt commit the admini- 
ſtration ; and if the ordinary of another dioceſs grant it, the 
adminiſtration is void: and therefore the caſe was, a merchant 
in Ireland was bound in an obligati 
I. S. ini Landon, and the obligation was made in Ireland, but 
remained always in London, and the merchant died inteſtate in 


tion of his goods and 


N Bedford in England, and a biſhop of Ireland did 


commit the adminiſtration to one, and the archbiſhop of Can- 


terbury did commit it to the wife of the inteſtate ho had the 


© in this caſe, the laſt adminiſtration was adjudged 


good: and it was there held, that the adminiſtration ſhall be grant= 
ed by the ordinary of the place, where: the eſpecialty doth lie at 


the time of the death of the inteſtate, and not by the ordinary of 
of the place where the debt began. 
adminiſtration is grantable by the ordinary and others as before, 
ſuch perſons, having power to grant it, may not gran it to 
whom they pleaſe; but as they are bound to grant it, and. can- 


not refuſe ſo to do, ſo are they directed and appointed to whom 


they Shall grant it: For it is appointed by a ſpecial law, that 
the . . ſhall de 77 75 the next friends of the inteſtate to ad- 


be committed to the widow, or next. of blood, or both, to the 
inteſtate; and where there there be diyers in equal degree, and 


[they al W for It, the POOL my. we en . or ane 3 
ome. | 


and chattels, in caſe lie die inteſtate: and therefore if all 
nary: of that 


granted. by the biſhop! of London; this adminiſtration . p. 


n of forty: pounds to one 


And in caſes where the 


they deſire it: and the adminiſtration is to 
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23. Who ſhall ad- . an Nee tor die after on p FX 


.th vil, 3 de pit 25 Ed. 

whos, therein; in hit le, 5,7, 
tor or «dminiftra- This 2XECULT alſo. 2 e, firſt. teſtato WO 
tor, and who not; to the ſeceng; a 114 ayc.all the. benefit, anc 9285 
and how an ex cu- to all. n that . xxecutor. had and w 5 


r of utor 
all charge and be unte 3, ande pet the goods. of one teſtzigg ſhall not be kd 


death of an execu- 


charged. the debts of the other 3, but Sach of the teſtator s goods N | 
ere E * 1 Heiden's 
aui e 5 rk Wh 3 th Bos | 
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of the half blood ae the ack os whols Blot; Ind 7 — wn Ti grant e 
to the ſiſter of the Aa of b 6 ds 7 erin, 2 Lon 555. — 
Aleyn. 26.—Styl. 74. Ses 1 ; a: 261. e 
72) Or may * Wu denn en #iteh neither make him executor-nor i 
tor; his buſineſs being only 8 goods in his ſake cuſtody s and to rb benefit of vol who are 


entitled to the propeiy of the deg 7 2. Bl. Cam. 508. 1 7 { 
(3) See more amply what, perſons are peed to (525 out Aion. and how they Fe r to be preferred; 


in, 9.4 Orp. Leg. 259. Sat. 8 98230 ar, 2. k. 10. —29 Car. 2. K. 3 Bes. Abr. Ex6eutors, S. (F.)— 
4 Burn's Ecc. Law 221. "qd edie = Dig. Adminiſtraton (B. U. 2 IV 70722 0; e 
4) See further in what manner adminiſtration muſt be granted in Bac. Abr. Executors (G). . Dig. 
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caſe, 


| s * * 


* go x the 3 a the former. But if the executor re- 
1 to adminiſter to the firſt teſtator before the ordinary, 
before the 
and appoin 
executot of the executor. ſhall not adminiſter the 
T- firſt teſtator, but the ordins 
ſttzerecof: and yet if all the reſidue of the 


goods. of the 
y. muſt grant the adminiſtration 


- debts be paid; in this caſe, albeit he die before 
will, yet is anccutit ſhall be executor alſo to the firſt teſtator, 


or elſe he ſhall have the adminiſtration of his goods and chat- 
tels granted unto: him: and therefore, if A. make his will, 


Ely and give legacies to B. and D. and give all the reſt of his goo! 


and ò chattels, after debts and legacies paid, to C. his wife, . P. 4% 5% 


| make her his ſole executrix, and ſhe die before probate of the 


will, or any election made, not knowing of the will, and B. 2 wy 

iniſtration of the goods of A. and pay the lega= 

| cies to B. and D. and F. ſue out an adminiſtration of the goods 

of C.; in this caſe, the adminiſtrator of C. and not of A. ſhall _ Lol 
have the goods ; for the law doth. judge them in C. e 1 


ſue out an ad 


e debts and legacies paid without any election: 
Bro. bee. If an cxecutor,- after he hath proved the teſtator's will, die 


| 26H.8.7. inteſtate ; in this caſe, the adminiſtration. of- the. goods of eo 


ce. :. 96. firſt teſtator not adminiſtred in the hands of the executor-muſt 


Terms e the be granted to whom the ordinary ſhall Kang fit: and if the 
peru _ 7 pleaſe, hs. rw rant the adminiſtration, de boni 


tion. 


1 words for the granting of an adminiſtration of the goods 


ol the firſt teſtator, not adminiſtred.; for howſocyer ſome hold 
adminiſtration, the adminiſtrator. ſhall have 


ries. Ad that, by the general 
ns. Hot only the goods 


of the executor, but the goods of his teſ- 


tator r allo, yt it Gs 34s. is not een, to * law, 6 this 


5:11 I obarkhs: 26h — . . one of . 
—2 before che ordinary, and the other doth prove the will, and make a 


e ee i mild bin If and appoint an executor aud then die; 1 in this caſe, it 


ſeems. the executor of the executor that did prove the will 3 


8 have the diſpoſition of all the eſtate, and be executor to the 


firſt teſtator : and that the ſurviyin L ſhall not meddle 
death of his #174024 
r r 3 


3 * thajenbih, for that his election by 
f 2 Add, if one make two exccutors,/ and one of 
— | 


and if the: executor. of the de. 


2 SX 


** . upon FRY the FEY 
Je” the firſt teſtator, he cannot refuſe the 
pods of the latter: but he may take upon 


4 
obate of the will, and he hath made a teſtament © 
an executor: therein in theſe caſcs, it feems the 


goods of the firſt 
 teſtator be given dy the teſtament to the firſt executor after the 
probate of the 


Ara rſt. deceaſed, and of the goods of 
ce ſecond dectaſts,. to one and the fame. perſon.” and herein 
tor mult take care. that his adminiſtration, have 


| ing | 
Fry wes inet — the de hall he granted S 
eſtate in his hands, the ſurviving execytor may take or fecover: it 
from him: and if two be made executors, and one of them is 
ee W he that is. * ſhall nen, Fon, 
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tion, and how: a 


— grawd 5 
a of the /oalts-thocxrecutbr, andrinithe laſt then . 
_ thick her bee made admin iſttatar of theiſigaods Le bt f 


| * P. 466. Mi ddl Ale gy ee 2 rt rf | 
„ Hüniſtestiangef the (goods un chase 
"i administrator not adminiſtetedii miiſt h he Finntech nin. | 


Ang henees itt is; /thateif vths/ advjtkiſieaton ofomyo gootio/havera = 
Judgaent fer a debt due ta me, and beidis)beforeexcention;rahid | 
| Amke an ogcevtor; - ot; dis inteſtate, Ithlatieiocthis doafeithig 
er, ⁰⁰ 17 2. 
met. And the fame law is of the eee e beten. 1 

oF n thi cafe; £00191ſtinionbs 10 100% es bay} g on iÞ : 

24. Where an ere. An execiztor o al fn * cept: or reſaſe th ien 
e terſhiptor aher nd iniſteariun at Ke peat zo and theref 
refuſe the e May rat 18nji time befdre iheiHathi ũ 1$@rAreddr d:vith thei 
ſhip or adminiſtra A8 eech ten on adminiſtrüt 1; refufetit zend if henbe ate 
where he may be any 28 executor or adminiſtr tor, :ha my: plead;igrg nfrouns 1830 
executor after her PPP) he eee, rt 6. 0 
 hathrefuſed, or not: admitziſter a and if! it bei cunne, ohe-thalln by this indans mit the 201 160 


and what aQ or in- 


termedling with " ſuits for a man ſhall not beccomp peliech-to.take duokn i charge 
goods of the dead. vpon-him-whether he Wil or: no. f aherafiate ebe 
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will compel him to do, but otherwiſe he may do any thing as 
exebutor, ſave only, ſuc actions, as well before ptobate as after. 


Co.9-35 A. The foutth thing whereof the executok or adminiſtrator, wauſt Fourthly, in pay- 


75 take care, 28 to fell and make money af the gd and chaftels, ment.of , 4 and 

DoRt. & St. and to receive-the debts: due to ug decęaſed, and then t pay order of payment of 

4220 the. _ Jabta. and legacies due to the creditors and Aegataries; debis and legacies, 

a Hs. Fa erein the executor or adminiſtrator muſt be Ver cautious bo | 
Wo And for this, purpoſe. Jet him gbſerye;; that all the” 

paid or 3 . 
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debts; and the leg aftiries. mu their < 9722 = 5 
contendunt de eee 35 TA 7 de 1 vitande. 37, ” 
And in payment of debts this decorum muſt be;;obſerved': — 
NO | -<C 1." Amonglt efſons. that are creditors, the: :Executor or:  admini- 2b. +» RY 
e day 5 ſtrator himſelß mall be preferred 3 that if any debt be 3 | | 
=O Y re he may deduct to ſatisfy himſelf firſt; es t others loſe e 
1 | 1 8 eir Whole debt thereby, and eſpecialij t then When his .debt is | 
: LO 1 degree with others debts (1) 4. After theſexecutor : 
| 5 adminiſtrator is ſerved and ſatisfied Ris 4 then the Kin 
is to be preferred ; ſo that if there be any debt due to him; and 
he begin his ſuit for it before any other man can get a judgment 
| for his debt againſt the Kd or adminiſtrator,” his debt ſhall 
. 7s be paid before ang others. 3. After the King is ſeryed' and 
„„  fatisfied his debt, chen the dabts of common, perſons müſt be 
paid. And theſe alſo muſt be paid in this order or manner :- 
: 11 1. debts due by record, by any judgment had againſt 3 
the deceaſed in any judicial proceeding in any court of ock. 
2. The debts due 5% ſtatutes or recognisances entred into by. 
the deceaſed; for the debts due upon 71% 'muſt be fatis-. 
fied before theſe; At judicium prius ve Pofterius. 3. The debts Fing . 
due by obligations and penal and fingle bills; for Theſe are In 1 
equal degree, and theſe are to he paid after ſtatutes 3 d recogni- 
zances. And yet if the ſtatute or reco nizance be nly 
Forinancs of covenants, and no covenant is broken, 
Ls _ for the payment-of preſent money ſhall be diſcharg | befo1 
* P. 478, it. 4. The debts due for * rent upon leaſes of laid, or: grants 
| Went but ſome ſay that debts due for rent in tlie teſtator's 
life-time (be the rent n upon leaſes made by or Without 
deed, for years, or at will) are in equality of degree with debts 
due upon ſpecialties. | 5. The debts due for ſervants wages 
and workmen: 6. The debts due upon ſhop-books and verbal 
contracts; and yet it is ſaid by ſome, that legacies are to be agua. 
paid before debts due by ſhop- books, bills unſealed, or contracts N 
by word, guod non credo. And amongſt debts alfo, that are in 
equality of degree, thoſe that are due are to be paid before 
thoſe that are not due; and thoſe whoſe day of payment is 
already come before thoſe whoſe day of payment is not yet 
come: and yet if the creditor, whoſe day of payment i is already 
come, do not ſue for his debt, until his be whoſe, day of pay- 
ment is at a day to come, become due, the executor or admini- 
ſtrator may ſatisfy which of them he will firſt (2 2) And amongſt 
debts that are due and already to be paid, thoſe that ate firſt 
ſued for, are to be firſt paid; or if Ke creditors begin their 
ſuits together, the e or adminiſtrator | may pay, which he 
will of them firſt; and to pay debts.in any other order is danger- 
ous: and therefore for this purpoſe, if the deceaſed owe two | 
\ andy debts My ten 3 . to two ſeveral creditors rr 
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. = ſeveral obligation n ee executor or Ms 
540 © ” | enough 2 to arms one of them, he that can oY get NE J 
PO : and execution thall firſt be ſatiched; and if the executoror adm 
- 3 5 a. 25 niſtratot do afterwards pay the other his debt, he muſt ſatisfy M 195 
gruiſt out of his own eſtate, If one that hath a debt due to him 
from the deceaſed upon a ſimple. Contract, or the like, ſue the 
eerecutor or adminiſtrator for it, and there be debts due to others . 
upon bonds and bills unfatisfied; in this caſe, the executor. or 
1 miniſtrator may not pay this debt, nor may he ſuffer the 
plaiatiff to recover in his action; for if he do, and he have not 
aſſets beſides to ſatisfy the debts due upon bills and bonds, he 
muſt ſatisfy fo much out of his own eſtate, as he hath ſo paid, 
or ſuffered to be recovered from him; for, in the caſe of an 
action brought, he is to plead and to. ſet forth theſe debts upon 
1 and to ſay that he hath no more but what is — Le 
: _ cient to ſatisfy them, &c. and thereby he ſhall bar the iet 
in his action. In like manner it is, if one that hath a debt due 
to him from the: deceaſed upon an obligation ſue the executor 
or adminiſtrator thereupon, and there be. debts due to others 
upon judgments, ſtatutes, or recognizances, and the executor or 
adminiſtrator ſuffer the plaintiff to recover the debt due upon 
the obligation for want of pleading the judgments, Cc. or 
doth voluntarily pay that debt, and he hath not aſſets, beſides 
to pay the debts due upon judgments, &c;. in this caſe, he 
muſt pay fo much out of his own. eſtate towards the ſatisfac- 
tion of ® the ſaid debts; due upon judgments, Ge. a8 he hath = P. 479. 
| paid of the debt due upon the obligation, But here it muſt 
de noted that no judgment or ſtatute that is diſcharged, or 
_ 3s left and ſuffered to lie by agreement to bar others 5 their 
_ debts, ſhall' be any bar to others that ſue | for their due debts 
n obligations, &c.':and therefore if any executor or admini- Corin. 
Aftor ſhall plead any ſuch judgment, Ce. in bar of any o | 
debt ſued for by any other ee! the creditor. may: by a 
pleading. ſet. forth this matter of covin, and avoid. the plea 
and bar of the executor: on ademioiiirater. - 4. one N Col 
whoſe debt; is in equal degree and preſently due and to be „ 
; | begin a ſuit againſt the (executor or admi: F was for hi e 
and he hath notice that the ſuit is begun againſt him, or the 
Action is laid in the county here the executor or adminiſtrator = \ 
_ doth dwell, or (as ſome have ſaid) in London, (in both which | 
caſes, it ſeems he is bound: to take notice thereof at bis Peril) 
and after this ſuĩt begun, he doth make voluntary payment 
another debt in equal degree in all ae c for which no ſuit-is 
begun; this is a eugſlabit in the executor or adminiſtrator; and 
if he have not aſſets to datisfy him who began his ſuit firſt, he 
ſhall be compelled to ſatisfy io much» thereof as he deth Folun- 
tarily pay to the other, and that out of his -n eſtate: and yet 
nan executor or adminiſtrator anay make voluntary pen of of 4 
= debt due by: record, as. by judgment, ;jſtatate,..&c. after; luc 
ſiuit begun, and: juſtify: it. I two exeditors in equal 5 — _ 


all purpoſes begin to ſue for their debts at one jtime ;. in this 
caſe, the executor or adminiſtrator cannot ſafely make voluntar ß, 
RF to either of them, unleſs he have'enough to pay 3 1 
both; but his ſafeſt way is to pay him firſt, that in a 00 vio 8b (1) 
98 l legal Proceeding (for, He may not covinoufly. help: o 52 m0 2 : 
of them to a judgment ſooner)” can firſt recover it by 0 LE 80 gs * 5 
Ad 10 ment and execution: and yet if, in 9 * V Ae den 
e . 25 3% ( 
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ither of then 1 {Ec CR RA EE  - 
1 nato the ohe ny: pk: of U ib date If 4 
TE 1 * begin hijo) uit, aud te eder 8 8 KY 
N . At thou apy covin or agreement between hin nd 7710 
executor t- adminiſtrator [doth get judgment ere e 
„ lis caſe, the executor ot adminiſtrator ir 
1) o B. firſt of all. But if the-execntoror re an B 
oth, by any coin and agreement help, B. to his judgment and „ OM 
_ execution, firſt,; and by this means he is firſt: MGtisfied; if there be 
1 9 not enough left 70 gh A. he muſt ſatisfy man e eee | oh „ 
EL. ſtate... It 4 in at or about one time, upon two ſere- Fo 5 = 
, the, execator is forced to plead «to chem 0 
7 480. both ee ee them Rath a judgment, o that he can 1 : 
„ L de the judgmend that the other bath againſt him, and he 
. bath not aſſets to ſatisfy both the debts, med for, Mus after e 
ö the plaintiffs in both Bhs, ſuits get judgment and execution; i 
| re, What the executor or adminiſtrator may do in this caſe 2 | 
1 andere note by the way, tat it is policꝶ for a creditor-that hath 5 
e cauſe to ſue an executor or adminiſtrator; to — betimes; - _ + 
and co get judgment and execution as ſobn as he may; for it 
falleth out in this caſe,” that he that doth firſt n l be 
firſt ſerved (1). After all the debts are paid in ſuch order and 
mw manner as before, then is; the executot ur adminiſtrator to b „„ 
1 19 von uk aud to deliver the legacies 1 and herein; the executor may pre-. 
| 1 Se DES d himſeif ſo. chat if any; legacy be given to ache ba bee. a. 
daetain and deduct it; albeit there be nothing left to diſcharge l . 
5 1 we legacies: given to others rade Hatli ſatisfied 7b. 140. 
8 „ himmel, + he. may ſatisfy and deliver what legacies he will; ad 4 
_ © . - albeit. chere be not. enough to ſatisfy all the legatees; or he: may 
pay t9/each of the logatecs a part of their N and dedatla a 
art out of every legaey, where there ig not enough td fatis. 
fy: all the legacies: but if any particalar thing, ase a leaſe, 
or & Wy ke, likes” be given; this muſt be delivered now 
| cording! „ and may not he ſold by the\executor or adminiſtrator r 
to pay Mesa, er any part, of their legacies: and if there be:: 
enoußh to pay all the legacies, they muſt be paid all according 
to the will; and it is ſaid by ſome, that if an erecutor or Sit. 
administrator make no inventory of the goods; that he muſt: 1 4 e 
Fifthly, in making all the legacies whether he hayeaſſets or not. The laſt thing an 
executor ot adminiſtrator is t. take dare of, is, to make an 
account, (for it is Held chat an exegutor or adminiſtrator s 
not bound in law ot conſcienee to make reſtitution for perſonal © . 
wrongs), wherein his is, f be Kknown,that che ondinaty ma,, 
if he Will. call xhe eeentor or adminiſtratot to account (on. 
cerning the goods and chattely of the deceaſed, either generally : 
br. particularly a5 the: ca&-xequireth 3' and that with or without 
the creditors or legataries inſtigation, within a yrar or what time 
he, will 5 unto which:ageount he may call all theicredigors; and 
| _ Jegataties; and therein the executor or eee — 18 e 
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a . fattiasthe ordinary lhall like ant them if it de found he hath 
5 Kdfall vnd fully adminiſtered, the ordinary may y ücquit him 
5 NN is diſeharged 01 all ſuits in the 
ſpititusl cot but this account and diſcharge will not help Hor - 
ail hint all-tö diſcharge him of ſuits ät the common law (1). 
; 83 55 Lit. The office and dut af the ord ary, after the death of any 
Ws NY gener. ee iocefs; is, if he hear of any will nde, , and | 
S = 8 exevutor appointed, to cite the erecutor, and to com 
bog. & 85 bis eme in and prove the will, and te accept and take u 
3». din{*theadminifiration of the goods of to Nr ieh ad H, 
cor $0. the exetiitdrivefuſe} or if there be a will made” and nb executor 
29. Stat. 31. appointed, the ordinary muſt commit the adminiſtration calle = 
13 fl. . teftamento anner to whom he ſhall think fit, and tüke bond o 
f K 2. the adminiſtrator to perform the will. And if there be no. 
me — a the adminiſtration of the goods to the next 
off kia if he or they reguire it; and if not, to homſoever 
n if —_ . —— ant lettete 
PW Fe it 
Th dane is eee e —— wy 1 of the de- 
4141 * the ſame: will veal; in ſuch order às tlie exe. 
eutot on adminiſtrator'is' to pay them. See more of this queſtion | 
| _ iniguntboahulnfrab{e),s wo e ogy He ths on eee Bru 
vad eee n nde nenne regularly ſhall charge 
any debt or duty due to the deceaſed} ad the W him 
„might chave done ; and the fame actions the” deceaſed 


| eve. have an action of account; ah. adtivn'of /theſpuſs' de. Sent 
| bF.N.B. partutit in vitu ig,, en aétion ef debt again 4 'padler 
3 upon the eſcap s of a priſoner, writ of ertbf por 
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29. where and hour 
an executor or ad- 
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— by me of land wok er ae, , 2 or 
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a; by words of demiſe N grant. make i leale 
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Nr eovenant to raiſe the uſt according tothe limithtion. And Lerengüt 
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that it wanted conſiderition. But, per Bridgeman, if Twill that my ſon ſhall Have my land i in conſideration 
of Marriages tho the word covenant is wanting, yet the uſe is well raiſed. Sid. 26. 
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declare and pee the uſe, of. land: according to the eſtate that . 
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51 5 corpus, | And at this day 7 2 uſe doth draw the land to it, as 
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her hufhax covenant by indenture. with C. and D. 14 Marti, Rahden wife, 

4 Eig. ar a fine ſhall be levied of this land, and that it ſhall 
be tot uſe of Herſelf for life without impeachinent of waſte, 
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"uſe upon the conveyance: is' left to conſtruction of law; „ 
and therefore” mall be to the wife and her heirg for ever: _ 
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the kene: „ where the declaration 18 good, 
the 13 Wird mall be bound by it. 80 if two W 
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. 4 1 it is not ſafe in theſe caſes to depend upon 
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die use on eee Abd if one make ſeoſfinent. hu ene 
e __ the uſes, ofr it; at the ſamaſtime, and that Mithin her fa ; 
7 e in anotheridesd at bjs pleaſure,.nd-lifouona@uranctberpaſt 5 
„F pl voramey and ne Sealand uſes. had hefore, bas {AP Wa "i e 

| 5 gra ion maynbe ſuhſequent, vin athat the ſumt uff = „„ 
dne dandtiſhall be, and recoverorss ih ſhall ſtand) V 
be iſciſed toi ſuch and ſuch ſes or And indenture ſubſequent 10 
may direct and declare the uſes of a fine,et feconery pricedent: 
But herein theſe diverſities are to be obſerved fil wee e 
indentures ace made to direct the uſes ofia:ſubſeg unt aſlurinas, 
hs and after the aflurance1is made accorflingly,:there-nocavartichs 
mall be taken by word, that the fame eflurance! wasitoiother  _ 
ä nſcs; than: are declared: hy the indentureau but againſt and inden ng 
| ttture fublequent, declaring. ahe uſes of an aſſuranes procedent han 
; _ averment,maybeitakens that there were ther uſes dxprefietiagd — 
e limited, before or at che time of the aſſuramne, wehe ee ene 4 
my in the indenture. If aprecedent; indentare be made to direct the 
uſes of a ſubſequent aſſutance, when thenaſſurance comes, the EP 
3 Uuadi is beugd, and the cenuſor or recbwarte canhot by ang gt 
I Es of his, after the recovery had, charge or avoid it; but if the 
F OL declaration be ſubſequent, if in the, intefimy! betwatn the:affur- 
i Ange had, and the declaration of the: uſes; the contforyor ae 
_ Covere: »(ell, give, O charge the land ted othets ; this ofubſes | 
quent declaration will not ſubvert the mean-eſtates\charge. ur 1 
intereſts ; unleſs it can be otherwiſe proved that, bya Certain 
and: compleat agreement of the partiss, the aſſurhnco was had . 
and made to theſe uſes. 5. When theo agreement for the li- 
mitation of uſes is 3 whether it be by writing or 
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word; it is but directory, and doth not bind the eſlate until the — 

| . ſame aſſuranes be afterwards had; andd therefore by a hew agree» — 

| P. 520. ment or declaration made in the ſame) manner as the former 
„vz. in writing, if the former be fo, and between the ſame par- ok 


e 2 e ties, either before or at the time of the ſame aſſurance paſſed. 
ne wauſes may be made and the former uſes 8 M 
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hene the fame aſſurance. is purſued aceordingly, and no inter- 
$4 +» 180% yenient Alteration. is made, it ſhall be n to be to the 
ume uſes, and ſhall: bind the parties 3 and no naked averment 
:42 .4 » ſhall; be received of any latter or other agreement contrary-to = 
dtathe indentures. 6. The declaration of the uſes muſt be certain, 

and that eſpecially in three things; in che perſons to whom, in 
che lands, &c. of which, and in the eſtates by which, tlie uſes 
are deglared, (2) ; and if there want cevtinty is either of theſe, 


the declaration is not; gogd; and it muſt be compleat of it. 
8 to 


| {elf without any reference to indentures, or other writings: 
be made afterwards, for then it is but an imperfect communi- 

aaution, and no compleat declaration, 7. Where an inden- _ 

N precedent. 1 is to 1 the uſes of 2 ſubſeguent fine or 
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(x 1) And the revocation of the former uſes + will 8 „though it tbo ber by. a writing and not by a deed; 
for where the conveyance enures by way of. 5 the uſe is according to the intent of the party; 
and *tis no matter how that intent is manifeſted, ſo as it may be known, Jenes vi: Morley, Shows Parc. 2 
La. 140 —8. C. 1 Salt. 677. and ſee the caſes in; the margin of. the laſt edition of that reporter... 

(2) "I is. not neceſlary in declaring an uſe, if, there be a.. tranſmutation of poſſeſſion; to uſe the 06 

-word uſe. Any expreſſion * . 4 the mind of 5 PREY may be known, that ſuch a one ere have 
land, is ſufficient, Hd 4 Aal 162. 1 i; It {8 2 413121 5 181 01 Zatib 0995 *I 5351 1 yo. 
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e © ' recove bah nt pubſilad: " en 
e N ee o other — nn: 
1 5 west may be proved , 'the aſſurance full be in jud "of kw 
i t6:thocuſesoontained in tho ſame inflaiture; but in dhe vurianen 


be in-choſopurciclrs; and the form of the indentute be not 
ſucdyrthere an averment without writing may be taken, that 
finexr other affürante was to other uleb than are contained 1 
in the iudenture: und if none ſuch dan be made; then it is leſt 
do. genſtroction of law (3). And cherefbre if 44. be ſeiſed ef 
divers manors in ſee, and by his indenture dated 16 Mut, 
21 Elia doth covenant with B. and C. that he; before the end 
el Trinity term nextz will by fine, or other C wen 4 C aſſure | 1 WT 5 
on&ofothefs manors to them, and "that the fare afſurance ſhall 
e eee A. und E. this" wife, and of the Heirs of 1. 
eighth: day the dee is inrolled ? ad, he 
7 of the fame: month} he deth by-ahother'in< 
den ! with-1the ſume C and Di ts convey all the 
r —— fame Ci and D before the eh — ” 
"er Mall be to the ue of A, and 
the \heirgd male of his / chody, and fer default of ſuch iſſue, to 
tlie wiſe adi atherwin ain sef. and by thivindehturedoth 
covenant; that if heſhalli nor ſafficiently 'conveythis land by 
the dayzothat-heiwilbitand'ſeiſed to the fame uſes, Gr. and 
nd fine isleviedbytheiead of Trinity term, but, the ſeventeenth I 
of $ followingu a hote of a fine is acknowledged to B. 
and &i and the heir ef B of the land within the firſt inden 
ture z and, he eighttenth of the ſame month, anetfter not % 
a ße is acknowiedged' to C. and D. of the ſame and other 
land din the laſt indentute, and both theſe fines are entred in 
Oc ubirulllicii following in this caſo, theſe fines chnnot he di. | 
_ rected and declared by: ath indentures, and thereſbse it ſcemb 3 
18 5 the: dec larations are void: (4 Ju! 2 at Dt: no: ul 10 ihn N 
de ez, Ach 
| 5.5%, witneſſeczunthiale thlagsizart te be Khôwn z tat 
| Go. 2. 57. ud is expreſſed upon a charter "of / Neonvtit;/ 8 ot averred upon any 
contra cor h pretei theouſe * which is *exprefied;"thalt be 2646 aſſurance z aud 


where any aſe; and where a 


uſes ate expreſſed, other uſes than what lawceonftruftion” Will ment, or not. 


make, may be ſhewed and proved to he agreed upo; and the * P. 521. 

ſame aſſurhnces ſhall be to ſueh "uſes; as by proof ſhrall be 1 

made eth appear /to-becths intent of the parties: 30 if 4 man 

and His. wife ſell her land for money, and after levy a- fine to 

tte wender and his heirs; in this caſe, it may be avertell it wits 

for money; and this ſhall earry the uſe to the beddte wichen 
>; any declaration of uſe, which otherwiſet would feſule to the 

woman and her heirs: and yet if à fihe be with n grant'and = b 
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Ig ) Where 4d is an agreement to. fulfer 


ſuffered, though. it yaries in point of.  .ime--from--the—recovery-covenanted—to: 2s: ſuffered;-yet-if there is 
no > ſubſequent, declaration of ules, the recovery . will e A to the uſes & declared ; per Ihe Hardwicks, 
CCC al 
(2) Where the uſes of a recovery are declared by pre ent, no new or other ue ban be- aver⸗ 
ved by - parol;«uhleſs there - was che Väffuder be e ie 'deed and the recovery; and in caſe of a 
deed precedent, if the party ſet up other uſes, He Wuff confeſs and avoid: but where they are by deed 
lubſequent, nem orfother uſes my be uverred Withoüt ſhewing the deed, though there be no variance, He. 
-becauſe there wasn intermediate time wien there might be ſuch e made, and the uſes ariſe 


4} 


by the recovery according to that agreement; and if a deed. ſubſequent” be let up, the r traverſe 


dee ue Per Holt Ch. J. in Tregame v. Fletcher, 1 Salk 677, 
(3) See further as to the doctrine of declarin uſes, in the books referred to in the concluding notes to 
_ the chapters on fines and xevoyerics j—and in Fan Ar. 0 2) Ge. 
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th the ſame conveyanes, ue anerment hall bere- 
abel any aer ics chan what are contained in che inden- 
navermentdiob opens as dire: were other ies - 
agreed ;Þ pam4ato tht fÞpefore:- the time of the conveyance made. 
And here an agreement is made to levy a fine, or ſuffer 4 Co. 5. 26 
recovery, before or at a time certain, and that it hall be of fach © 
and ſuch lands; and to ſuch and ſuch perſons ;and after it falleth  _ 
out that the fine, or recovery, is not ad by hat time, ne 
the ſame land, or not between the ſame — in theſe caſes N 
an auerment y bejhad of other ul and of another warm 2 
ment (1). „ e aka ned Bs . 
vand Dok &% 


aſſurance -of land declared- between: the parties thereunto, there regularly it ſhall 3; Perk. ſect. 


be made of land by fine, feoff- Dir 18. 


how the limitation others. But if a conveyanc Cromp. Jar. 


conſtrued. upon, the law. will limit and appoint the uſe according to . 
R and conſeience. And therefore if a man levy a fine, 
malte a feoffment, or ſuffer a recovery of land without any con- 
deration; the law will adjudge the uſe to be in the feoffor, 
c recoveree who doth part with the land: and ſo if 
a man make a feoffment to the intent to perform his laſt will, 
or; to the uſe; of his laſt will, or to ſuch perſons as hip 
ſhall. limit by his-laſt- will; in all theſe caſes, the uſe all 
be in the feoffor and his heirs; While he doth live ts diſpoſfſe 
at his pleaſure. And ſo if one make a feoffment of land WS W 
J. S. 2 his heirs, to the uſe of V. S. for twenty years, ce. 3 
and limit the uſe no further; in this caſe, the reſidue of the 1 
Aſe after the twenty years, ſhall be to the feoffor and his 
beirs: but if in theſe caſes there be any conſideration of money 
r the like, though never ſo little given, or any rent reſerved 


c nuſce Ari recoderor: and yet in 1 caſe alſo, if other uſes be pog. 4 5:. 
1 8 2 expreſſed upon the deed, it ſeems it ſhall go to the uſes ex- 9% 
® P. 522. Fete as if A. for twenty pounds paid by * B. enfeoff B. 

. and his! heirs, to the uſe of C. and his ain. If the huſband co. 2. 5. 
and wife levy, a fine of the wife's land without conſideration ans 
without any declaration of uſe,” the law will adjudge this to be 
to the uſe of the wife and her heirs; but if they ſell her land 
foro money, and after levy a fine thereof to the vendee; this 
ſhall be to the aſe of the vendee and his heirs; And ifa man 
be ſeiſed of land of the part of his mother, and without any con- 

ſſ.deration make a feoffment in fee of it; this ſhall be ſaid to be 
0 his uſp in the ſame nature he had it before (2). 80 e tu 
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(iy see further in What ike Weft . "may. be malle of” uſes, in 505 r. Uſes (Es TY dir. 

Uſes (Q.-6.). 


2) Phe contrary i is "Tail in Hobart 31.—but the caſe in Hb. is Senkel 18 be law (and eee the 
paſſage” above ſupported) by Lord Chancellor" Macclesfield, who ſays, that in-the caſes of Godlelt v. Freeflone, 
3 E 406. and in Abbt v. Burtun iu 1 Salk. or, Wat was folemnly adjudged, that the uſe, whether expreſsly 
declared by the feoffot, or rmitted to ariſe b by implication, was tk e fame. thing, and would go to the 
mother” s fide, — - But where a man ſo feiſed on tha part of his mother, N a fine ſur done grant et render, 
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hy 8 1 and, levy a finę of it to another watt niere 
1 tiqa; this: thall be to the uſe of A. andi his heirs pow itn for W 
ek. feet I one make a gift i in tail, or leaſe for- ee years, albeit irt: oe Fi rang” 
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00. 1. 110. ſoever 1 in this caſe, before 


Co. ſuper | 
Lit, * 
wh. 14 Nai without any more words; by this limitation J. L 


© 


Hi. »7 e. If one covenant er e * nt. — 3j ͥͤ ĩ ↄĩök᷑ 
| 
| 
| 


—— Tf; one make a feoffment 


- 4 „ N * : 


but. f ti  withduteany: conſideratior n . „ 7 5 1 Se 
_ Its and mass ho declaration of uſes; rakes uſe ſhall be to them „ „ 1 
9 ty: $1596 eſtate as they had before i land: S0 if | 
of. land, and B. 18 reverſion or —— 

s land generally, this ſballib ee e 
"ans 8 B. in, fee afterwards as it was before. 


- the win the donee, or leflee-a in 2 


8 os "ns 3 ö 2 8 4 42 E «> Ly | : Sd 
Or. a TY s 4 | 0 n FEELS? „ CLIT 7. $5578 45 ny 1 4 8 V. Mer LE . roms | es . NY 64 J | : . 


> 
— 


tne ono Be 


t Has — york eee, +45 
or to him and the heirs 4 him for life; hows! 75 | 7 1 8 5 
thei ſtatute of uſes: Was made it warn 3 
otherpiſes: yet now: the common 3 ieaharby — | 
there;doth paſs only an eſtate for life, and not- imple. VVV 
a feoffment be made to J. $. and his heirs, is tbe uf. 0 . 5 8 
bh: 18 an 2 ep 30 b for 3 NE ito. 1 s. * „„ Lo 


— rene 


— Ds 


- N , * 
— aa 2 2 
— — ont ar re; — . ade; 
* — — e 
— — vu a * 11 ty chagPnorm 
. ods... — 5 p — 
— - K K 1 * > . . 
8 ? 7 2 — : _ 
7 * 1 1 7 5 == T 2 
NS ho ——— Hot paklbas "I 8 


— 
1s 

Y 
< 


— 


— — —— 


— —— — omg 


— —̃ä 
” ——— — rnay a 6 
a APIs SES ery POE Arey 
8 — 
8 — 
1 


wr 5 „„ an; 
— P ˙²˙· · SY "= 
— . 
— — — : — 
ld x 5 2 — ** 8 
— — 0x, re 0 — K 
— ͤ̃Uuſ! der SASE n 0 < 


e uſe, ſhall oeaſe. 7 49 Ii 1 ti ow prides er 6s 1 oyal ger. | 0 


fon. and "the heirs); . 


— — . —_ 
N rf 0 0 15 | 


| the heirs male o* e Bee Pay" "var LY 8 
* If a feoffment in 


to be begotten, in tail, and after to the uſe of the eee N 
wife, and of the heirs of their two bodies — egg. 
no iſſue male thenz) by this the huſband and wiſe ts 4 


Hare nt 


4 


in ſpecial tail executed and after they have iſſue; 
tenants for life, the/remainder to. the ſor: in-tail;” the remain 
.to;them in ſpecial 2-H oye oe ad eee s(t 


enn mes 


| onthe | ehe d ot intend 1% 

entyrone y. 5 — 10 — o 

to the ule of, le — — hee "pilowbogdionnd, W Fo 
die without iſſue ;| by this the wife ORE: Ld: 

| ns her Sidawbiegd. + by . e e op T rk. e ho 

ih It L covenant with B. 218 conlideration EI: will marry mY 


after. his, dec b 
„ men; until the 3 Ane ne 
ER ook The wi and 2 


| 8 00 the u 


7 


n Tre 4 WC als. A 
1101. PN jp fe * 2250 1 TP - 

ap og nar a in this MG oh > r 

eaſe albeit the "uſe limited- to 0 the be ng be void get it "A bg oops 6 02 


** 


2 
— 
J — 
* 


> 
8 - 
* e 
5 85 2 — ITT 


Y — 
r 
o 5 a7 


. 
wt 
88822 
FACT 


55 i She 1 \ 
o AD 06, 


f #+\ 1 Ry 6 L 1 z 
on, # 5 a 2 * * * * 
o 4 . Y ; ” "6 . \ * 
af ; 7 4 > 8 «f "FE Ae 1 i ems Pei. Miike * 
3A. 1 55 4 e RET TS. JE $1 nn i Dro © 40 TT 
1 J * 0 * - . . oY 


147 1 
= x ”” . 4 * 
7 4 


17 
= 1 1 
| - J 
4 
: "© 
* "e - . 
f 4 Pg 
* = \ 
* - / 4 
* 
F 
= * — 
' { 
4 
- 
Fg "i = 
# 
Py F : \ 25 1 
1 0 5 1 4 
i 4 » 1 
- - £ 
X. — 
1 9 - 7 
wu . | 7 8 
$ % R ; * [ 
: * F 5 3 
1 => Sor Wes * n : 
; = 4 SH . : * * 
8 . * = : - 
- 1 = 
7 — 
4 : - 2 * — 


þ | 
1 . 
. 
11 
| 

| x0 
0 


| 
ar. 
Y 
i 
| 
i 
iq 
1 
* 
4 


a = 2a b — * 

fn at Ya _ r 

3 — % —_ 
Coop hs * ” 
. - Az _—_— ” - = 
5 Q * KW 


* 3 - Rr" mee. 
EE I Ree on RT 


. „r ASS ore 
. mY — ITS TI a * — 


IE N ee ec gh 


the Rector of Chedington' s caſe, from which the 


X50 H $:covetiangiwith-B: vo Racks 46 ned to 'of myteh 
. after n v death tothe us of O. eg e for the tei 1 | 
my An in tall; in 5 "ths cafs; Ge ul Ried bo C. pn: eB 
„„ pains e, death al have the fand: but if . 
n 2 the covenant b eee er ng e e De 
1 8 ee bee der ay rye ee (1. Wb "mn. ex] pokitto on 40 0 
17 de gotta ef dee os bc." gidogts: fo lar be A N TITS "of en wa IN 
1 — bee weib air uffgg ab une, et within; nor exe ear te of c ts. ; 
_ uſes of land maybe H. 8. but remain at the ebe ic wh Arik 97 eee 5 
exinguifies dul. continued, or-fuſpended;” as ules befbre "the 10 ight Fare as 7 
pended or not; and debe b Wa therefore coftingent es may be extinguilhed or e 
Where the ancient ſuſpended at this dayl As if 4 man, ſeiſed of land in fee, P. 
uſes ſhall be revi- ' 75 THE 
ved by the entry three"! ſons Au. und 0 and Ne take x feoſfment "of ka . 
of the feolfees, or to divers-feoffees;* to the ue ef them und theit heirs dui LEST. 1 
10bbt. life of A. and after totH&uſe of the'firf Wk that . 
and the Reirs male oß the body ef fuch” firſt for ; 'or if? | 
ment be made to the uſe of” a mam an che Wie 1514 58 I 2 
marry, or the like; if} in theſe cdſes, t 1 1 55 F 
ment over before che contingent uſes" happen to be in i} 'Y 
before H. have any (on, or the man take "wi rg 
it be to one that hath notice of theſe uſes, yet the. : 
deſtroyed for ever, and the folfees" extindt ce "ah d rey 
* p. 524. them contrary to their own febffment: ati ik in theſe” ales 8 
the feoffees; before the eontingent reminder er veſt, e diffelſed, 50 
hereby the uſes are ſuſpended; but then By the te-c SHY of the - ole 
feoffees the ancient uſes will be revived again: and therefore *, Mþ 
the feofftes releaſe to the diffeiſor, ane 0 ber themſelves öf ch A 
entry, the uſes are extinguiſhed 100 hall got be. 7 re VAR, A be 
the party grieved bath he remedy but in chat a1n{t the 
froffees for breach ef truſt. And if the" feaffees" in he rt 
' _ caſe die before A. have any ſon bor, the coßtipgent fe * 
Wander is gone: às Where a feoffment is made to the or 2 — 
the feoffor for life; and after to the uſe of the right heirs. f 
I. G. in fee and the feoffor die before T. &; in this cafe „ the 
remainder is gone; for a remainder cannot be Without a par E 5 1 fY 
lar eſtate, no more of à uſe chan ef an eſtate made in polfetfiod © | 
0, and ſuch a remainder” muſt veſt durin the parti 
5 at leaſt e inflanti when the particular ſtate doth end;(2). 

If. feoffment be made to the uſe of ＋ F. And t 8 wi = he co. EG. . 
ſhall afterwards marry; and of the heirs male of their bodies 
and J. SI make 4 feoôffnent of this land to Ynother before he” | 
take a wife hereby the contingent remainderf is deſtroy ed. 

If A. infeoff B. and his heirs, to the uſe" of 1 * and B. "Kits Hill. 2.Car. 
Wise, aud thr Bei of the ſurvivor" of them, and U. make n 
 feoffment to E. and dieth; this effet 36th deſtroy the con- 
tingent remainder. _ | ati] X SR oa” 
| W A —— 3 3 hob, — — gy 2 a . 
(1) The particular ignition given. [tothe word Sera, in. vor ebe 4% books © e in 


King's Bench in the caſe of "Wright 


onthe demi ſt of 


in the text is taken, has been ex loded. by the court of 


Ewan v. C 


urtu right, for the teaſonis 1 in I Burr. 282. 
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( 2) The do&rine of contingent: ufs, ant the'fcinrills) uri which remains in the feoffees to enable them 


to enter and reveſt the old uſes, is very fully explained in Ghudleigh's iſe, 1 Ci in Nigg and Vitlers 2 Rol. 


Abr. 796. pl. 1 1,—Gilbert's Uſes, p. 175. ind Hales v. Riftey, Pollexfin, . are alſo ſome very learned 


and ingenious obſervations on this ſubject, in Fearne's Cont. Rem. 3d. edit. 215 to 227. 
| 5 . When 


II 2 1 N 5 | : 1 br. . % of . 
dee, of -- 1 

2081 2281 1 e fy dg * Vir! __ | A was * VV 5 
5 Nate, out of uhich thie es do arise a5 n ene e 
* 1 5 gone Ub; as if a leaſe be made to A. for his e 1 . 

6 = alt for his lifes. and 4 die her the eſtate f B. ; 


85 of laue e ys of G thus bo Fi Drs © 901 . 5 


of lande may be gone by tion whereof ſee in N 
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the next Patt, 51 et ip „ Foto . Wet reds VER" » : 4 


ev. 5 Proviſoss 
2 1 ' 
boo 4 55 quent in voluntary conveyances (whether hy feoffment or ot 


0 Her- . revoke u 
2143: 3-210. wiſe) fre paſs. land;by way of raiſing of hn and are executed n St 


173. 107. 


— 374 "by the ſtatute of 27 H. 8, and the inheritances of many depend be taken ; and what 


n upon. As if a man ſeiſed of land in fee have divers ſons, vocation by ca- 


aud he copenant to ſtand ſeiſed- of that land to che ufs of him- al be d. 00 
elf for life, and after of his eldeſt ſon in tail, and, for want of vt nor: Ih 
g * iflve, to the uſe . 
proviſo that it ſhall be lawful for him at any time during 1 
life to revoke/any' of the ſaid uſes, and to limit and appbint . 888 
ther uſes,” Ge. os if A. by indenture between him and B. 


1 i infant, .covenant with B. for the advance Ahe 85 . 0 


F his blood, ce 6 to ſtand ſeiſed to the uſe. of himſelf * 

fe, | nd after to the 5 ly of his ſaid heir apparent and the e | 

mal 0 bis body, and after to the uſe of his right heirs; pro-: 

e hat it 4. by himſelf 2 other during his life p 
* e or offer to . a ring of gold to the intent 60 0 mike void: * b. 5 IN 


4. at tlic Lime uſcs, that then the ſaid - uſes hall be void, and 


; 


a he tnay Unit new üſes; or if A. by indenture covenant with — 
. W "Rate ſeiſed 10. the uſe of himſelf and his wife and tis 7 
PN r their lives; and after, He, provided ihat ff lee 
faid . during. 15 life and after the debts mentioned in the 
ſphedule "annexed. 17 the indenture ſhall be hall be 
| diſpoſed to determine, ' difaninul,; - change, aer eolrgef dt. - 
: h or mal voick che ulen 8, or eſtates, or any of them, f 
We ptemiſes or an art thereof, and bybrriting indleßted un- „ 
der cis bang and nd ſeal ſuhſeribed in the pteſonce of tlitee wit- „ 
Fo neſſes mali declare is/ mind to be ſo, that” then n . e 
mall be void; all theſe, and ſuch like proviſocs,” being coupled . 
with a uſe, are allowed to be good and not 
former ſtates.” But in caſe of ſuch à feoffment or & 
veyance, Wherehy the feoffee or grantee: is in by the common 
Ur, 48” where A. doth infeoff B. and his heirs: to che uſe of 
B. and his heirs, it it faid ſuch a proviſo, is meeriy re . 
and Void. And as touching 2 e eee rocations, theſe 
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things ate to be known ; ; eee Cat 
5 interpreted, becauſe man many mens inheritances'deperic 
Een and therefore he that hath this Poet ma a ſd £6 pe ; of the | . 
uſes at one time, and part at another time; and the .revo 
cation of the old may be made, hy theanaking. fines. Es 


. ii above, any. dels revecat ion; and by. the eee Wil iq ef] f =» 
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es be. Te evoke „the new uſes may be created libre 
A and lichited, N then the farmer; uſes do uta % fate by this 85 xs 
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in tlie deed. of revocation, , Annen a,pawer of bay re the uſes thereby 
may afterwards execute f pr 1985 accordingly.r—He * v. Ren, Prec. in Ne a A perſe 
power of f ieee Rl oke part at ons time and gurt at Shen, b vp not ben, fart ew upleſs he 
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Lee. he may N * 2 21 5000 


void the: eee ene at one time and no mote; amd after By 


e x  cations;! or there needs no inal Ind arp revocation of for= |: 


Seay) a6. mer uſes, but the creating of new uſes is in law) an actu l! 

1 0 4 85 oe revocation of the old uſes, as the making of a latter is % fs 

I Ts; 2 g.revocation- of -a former will. 2. The proviſo muſt for the. 
e ce of it be purſued in the revocation, and all A en 
„ 45 7 iran thereot muſt be obſetued, as ſealing, ſubſeription 


af names, witneſſes, and the like; otherwiſe! the revocation! 
will not be good. And therefore if the proviſo be, that if the 
govenantor ſhall be minded to revoke, apd ſhall declare his mind | 
by writing indented under his hand and ſeal, delivered before 
” three witneſſes, the uſes: ſhall be void; in this caſe a revocation 8 
by word without writing, or by a writing and not indented, ? 
„ by writing indented and not under hand and ſeal, or under 
"SF, b. hand and ſeal, and * before two witheſſes only, is not good (1). | | 
And yet if a proviſo be, that if the, covenantorſhall at any time Tria. 1 
— 2 his life by writing under his hand and ſeal delivered N 
before two witneſſes revoke the ſame, Ie. the old uſes ſhall be i" c. 
ydid and the covenantot by his laſt will and teſtament in writ - 
ing under his hand and ſeal before :two.witnefles: doth give the 
land to another, and make no expreſs reuotation o the former 
uſes ; this is a;goot revocation in la If the proviſo be, that c«.s. TY 
if apt niggas en Fi be minded! ati ati time during his life 
to revoke the ſame uſes, Sc. and ſhall pay or tender to A. B. 
twenty ſhillings in ſuch a place; in this caſe, tender of this 
twenty ſhillings in that place, at any time; is not good, unleſs 
he happen to meet with A. B. at the place, for then tender at 
any time is good but otherwiſe the covenantor muſt give no- 
tice to Hud. what time he will tender the twenty ſhillings in 
wg place, otherwiſe the revocation is not good. If one be Trin; 18 


Ja. B. R. 


0, marry his daughter to the ſon of another man, and they } Savil & Ster- 


mutually. covenant; to ſtand ſeiſed of their lands to the wie lag: 4e. 
of their ſon and daughter, with proviſo to revoke the uſes with 

the conſent of the mothers, if they or either of them be ther 
living, and one of them die; in this caſe a revocation, by the 
conſent of the ſuryiving.mother is ſufficient. 3. When the 
covenanter doth make void ſuch uſes by virtue of ſuch a revo- 
atis, he 1 1s ſeiſed again of the land 1 in Res as. he 7 80 
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(1) 95 in various caſes, wherd all a Ke T7 APW requiſite to 3 a reyacatian are not aaly p pur- 


u ed according to the power,. ( equity will give relief. —where a man made 4 ſettlement with power of reyo- 


cation by any writing under his hand and ſeal in the ; preſence; of three witneſſes, and aftetwards made his 
will under his hand And, ſeal, reciting his. 797 5 declaring that he revoked the ſettlement; there 
were only two ſubſcribing witneſſes, though a thir 


«own eſtate, it is to have all the fayor imaginable" 2 Vent. 350.— 


f. -C 


| e deckre-che uſes to others, and he deth mak A : * 355 


e e brock whole: 8 . 
00 Xeve- © his 08 EE N 5 


was preſent who. died; the chancellor declared this 
to be an execution of the power in ſtrictneſs, though the third witneſs did not ſubſeribe - and that if there 
de had not, equity ſhould help it in ſuch a little gircumſtance where the owner had fully declared his 
<« intention: where a man Rab" power to make leaſes, Cc. which ſhall charge and incumber a third perſon” s 
<< eſtate, ſuch powers are to have” a rigid cbiftruRtion ; ; but Where the power is to diſpoſe of a 4550 : 
Equity will relieve, where a man. 
is prevented by the fraud of any one from peruſing” all the circumſtances in 885 power, —or where he is 
prevented by aceident, or by the act of God, or by neceſſity; And equity will aid a defective execution of a 
power, in many inſtances, pointed out in Oi. 2 Chancery (4 G.) P (C). Vn. Abr. Powers 
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5 Hg to a ſtranger, it ſeems the fine or feoffment of 


Fus. dc. down in his 


. Ns years, or the like, to friends in truſt to the uſe of himſelf for 


ade ür ahi wit las This 28 15 Fuem 
eee thoſe before and moſt are or 5 
wh i they, JJ as if the-covenantor. 
1 I. or the like, when it is reſerved to 3 
 kimſelf that made the uſes; may by his fine, or feoffment, be 
Utterly extinguiſhed; as if he make: a-feoffiment, or DR | 
of the land whereunto. the uſes and proviſo! are .annexedi; by 
this the proviſo is extinct ; and yet ſo as if he make a feoffment, 
8 a fine of part of the land only, this ſhall extinguiſſi 
his power but to that part only (12): but if the power be reſerved 
him that made it, 
will not extinguich it (a). This p power alſo, when it is preſent, 
25 may be extinguiſhed by a releaſe, made by him that hath the 
| power, to anꝝ one that: hath any eſtate oſ 9 the 4 
3 in poſſeſſion, reverſion, or remainder; or it may be old 
Wo by geſcaſange, whether ĩt be preſent or future (3). © Deſeaane 


= romp Jar. , If one convey his lands to certain friends in wulle ab chk 10. Other truſts and 


= » 59- 58. 


| Len that aw : 


nal convey-it to ſuch perſons as he, ſhall ſet e eee 
t will and teſtament; or if a man deliver money al and perſona, the 
comp 122 to a friend in truſt to purchaſe land for him and his heirs,” „ e Wager 
. the end that he may have the Profits thereof for his ann are cook 
and to the end & it may be conveyed to them afterwards (4): * 390 the ronady 
or. if a man deliver money to his friend to buy land for him that * e the broth of 
5 deliyer the money in his o-IX name; or if a man enfcoff their truſt 5 
his friend, and his heirs, of land, to the intent that he ſhall “ 1 5 
alien the land to whom J. §. ſhall appoint; or if land be con- . 
veyed to me in mortgage, and I pay all the mortgage money, but 
I, to prevent-the jointure of my wife; or for ſome ſuch like 
cauſe, name a friend-joint-purchaſer with me, and ſo the oonvey- 
ance is made to us both N if in any of theſg caſes, or in any other 
ſuch like caſe, the friends truſted prove falſe, and do not perform 
the truſt, but turn the profits 0 . land to their own uſe, or re- 
15 to ſettle it according to the truſt, or the like, the party griev- 
ed mult have his remedy in chancery; for theſe are not truſts or 
uſes within the ſtatute, nor ſuch for which there is any remedy at 
the common law ñ and in that caſe where: the land is ſettled, to 
the intent that the friends truſted ſhall ſettle it where I. S. ſhall 


appoint, if I. S. do not appoint how it ſhall be ſettled, it ſeems 


Ber 160. 


8 1 Ts abe feoffees ſhall have it to their own uſe (57: nt te 


3 And if a man give or grant his goods or chattels, as leaſes for 


rea: all uſe is al ren nd 


ler: 6% eee Reis win, ee ede nen 955 
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; 8 40 Fs aan WR ; de Doan 
150 A. 428 ited i in * made 2 conveyance EO himſaf for life, cemglmder to his firſt and other ſons in tail, 
remainder over, remainder to his'own right heirs, with a power by deed, ſealed in the preſence of two witneſſes, 
to revoke theſe uſes, and to limit new ones. After this A. levied 'a fine, and a week after the fine levied 
by deed declared, that the intent of the parties at the time of levying the fine was; that the fine ſhould 


be to the uſe of A. and his heirs, and to no other uſe; and the queſtion was, whether this fine had extinguiſhed 


the power of revocation, ſo that the declaration of uſes came too late. Adjudged, that os power of revocation 
was extin@; but this judgment in 5 B. was reverſed ' in a the 8 Lud f Ix 1 NEWS two. 
7 $4 ; 


| Herring v. Brown Shin. 185. 20. 4k! 


(2) See accordingly in the caſe of Willis v. Sherral. i in 1 4 e ; | 

(3) See more amply as to the nature of powers of revocation—How: So ſhould b bot at in is manner 
<0 are to be executed, and how they may be extinguiſhed or e in Bac. Abr. Uſes and Trufts (G.) 
2 Bl. Cum. 33 5. Om. Dig. Uſes (L. 2. Vin. Abr. Powers 1 E.) — and the opinion at the end of this chapter. 


(4) Where money is agreed or directed to be laid but in the purchaſe of lands to be ſettled to ſuch and : 


auen uſes, every perſon intereſted ſhall! have the ſame benefit, if the parties Mie without p ſettlement, 2 
| "wound have had if the lands had been ſettled.—2 Pr. n. 1 


74: 
85 9 But in Op. in this caſe the keoffees Ce be truſtees for 1. $ Ser the yore to a. 402. befor . 
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f ee ee ed ef dhe, kahle Secu zg! 

0 (gatiole-withiohe' 216 Gone hy "of 5 
IT momep into his ow! hands,” CD halt här 
in chancery i αd in all theſe and Abe like/cafes, the 


rules, by-whiokbutes were govern On- lav, Eh 
_ Ihi-forcr;:atubritoidake place-ad thoſe! by wh d N and „ 


ate now for the muſt pa i 
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| ſtatute that is made to the uſe of anbther, zeflny” go br cannot / 
releaſe it, but thectraftes o uiſtrelaſe it.” Thirdly, if theparty 
' truſted ſo with lands, goods, or chattels, give, grant; or fell! 
- the, fame lands, good, of or dhuteels, to one that hath knowledge 
** Game uſes or truſtsʒ (as it is always preſumed he hath where 
the truſts are expreſſed upon the fame deed, by which the lands, 
'' goods; or chattels are given or granted) or if the thing, ſo given 
or granted, be granted upon the ſame truſts, or to the fame n 
or without any conſideration at all; in theſe * eaſes, he to 
whom the thing whereabout the truſt is; ſhalb have the ſame 
thing upon ps fame- truſt and to the ſame: uit; as he that did 
give or grant the ſame had it. But in caſe, where no truſt or 
uſe is expreſſed upon the deed, and the purchaſor or buyer hath 
no notice or knowledge of the uſe or truſt, and he gives a valu- 
able conſideration for the thing, there for the moſt part the 
ſale is good, and the party grieved thereby hath no remedy 
but againſt the party firſt truſted in Chancery; and the pur- 

chaſor ſhall have and enjoy the thing ſo bought to his own. 

uſe for ever; but he that is the party truſted, will be foreed 
in Chancery to make the party grieved an amends in dama; 
for this breach of truſt; and if there be any praQtiſe, packing, 
or combination between the buyer and the ſeller in the 
matter, there perhaps the ſuit may hold them both, and the 
buyer may be forced to reſtore the thing itſelf. And yet if 12. FLY 
A. enter into a ſtatute to B. and C. to the- uſe of B. and 
A. having notice of this uſe: doth get à releaſe from C. in 
this caſe it ſeems B. muſt have his whole remedy againſt 
C. and ſhall have no remedy againſt A. 4. If the truſtor, or pr. fes. 
ceſtuy que uſe in theſe caſes commit felony, Cc. ſo that the ; — 825 
things if he had the property of them were forfeit; in this 
A it ſeems that neither they nor their heirs; executors," Cr. 

nor yet the Lord, Gr. ſhall have them, but the truſtees hall 3 
es them for ever. 5. If the ceſftuy que, uſe or truſtors die 15H, 7.9. 
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| ſhall pay his debts, or provide le cies, the parties truſted 
muſt take care it be ſo imployed ; and in this. caſe, the 
debtees and legatees alſo may compel the truſtess in Chancery. EN 
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. A. and her hüſband join in a' tenant to the pre ering a recovery, and declare the 
4 «to fuſs, xo cer . vis hues 5 0 7 5 ſhould by 67 he ce al will a . wn, 99 8 purſuance of the 
articles, the make 4 ſettlement,” And appoint the premiſes, to the uſe the intended - huſband for; liſe, re- 

mainder to His wife for life, femaifder to truſtees. to preſerve the contingent. remainders, remainder .;to. the 


. uſe of the icke ee in e to the too tru es to preſerve remainders, i in whom no eſtate. was then 


veſted but by wiy bf remain to Ma and convey, 0 the mone be Lig ou: in, purchaſe of. other "_ 
| to be ſettled to the fame uſes.” | j 5 e! = ON . 3 ery bas 8 
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By the ol law no elbe cad ab take; upon. or 11 a eee ag. fince the 3 v8 
executory fees, by way of uſe, have not only b 
rved out of the ſeiſin of the feoffees, antees, 


ſeizin ſuppoſed te be left in the feolfees,' g1 „ Ce, to knit itſelf to, and ſupport thoſe uſes ; ſo as that 
it may be truly ſaid, the feoffers or . 9 9251 ſeiſed to Hole uſes,. and then, by the, force of. the ſtatute, 
the ceftuy que ſe" is immediately put in o the actual poſleflion, t is wholly immaterial how, or by what means, 
the future uſe comes in ef ; whether by meant of ſome. event provided for, in caſe it happened, in the creation 
of the uſes, Which event may be called the act of God; or by means of ſome work performed by any certain 
perſon, for which proviſion was likewiſe made, in the creation of the'uſes, which may be called the act of man; 
in either caſe; the ſtatute operates the ſame way z ; for the infant the future uſe comes in N, either by the act 


of God, or by the act of man, the ſtatute executes the poſſeſſion uk, the. uſe, and the cefluy que uſe is deemed 
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and other ſons bond — 1e 


of the huſband as tenat 


| ſuch leſſees uſe ot eſtate takes place hefore and ſettles itſelf aver al the uſes; 3 it is. the faine 


* A. ceaſes, 2 Rol. Ar. 792.—In ſettlements on younger ſons of, peers or of dignifted. perſons, there. are 


che eld uſes, and ſet up and eſtabliſn new ones. The execution of [theſe nem uſes is by force of. the ſtatute, 


limited to ſtrangers; ; and wy 4 ſufts this 1 becker — to cite the words of FLY 1 


| Aranger, 4:74 * 0 15 1 0 +, 


the po eden tot 8 ſc 
peration, e e 
Every ſettlement, made With fleiff For the | y | 
illuſtrate theſe — ake 2 — tis 1 2 Wil. 18. 05 e poſthumous 
children to take Mk ih Ae of: che father; you will find it 9 Ts theſe of the in- 
| tended huſband | heir cif 4 ptended MATTIE TT ATT the I. euſeof the: ſai huſband lor 
 life,—remainder to br Bil 2 topreſerve contin neies, remainder 5 E, 2 10 ch.! s firſt 
2 Demeter 08 e intended wife e de: 


till the birth of on o more *paſthumons ſons, and from umd after the ich of any 


ſons, to every of them Mee in tail, and for default of * ON to thy a all 1 2 * 
nts in common in tail with remain 
his life to make" leaſes,” and powers for the guardians | 
in poſſeſſion, in like manner to mals ſuch leaſes, Ar. 
Here, undeg che limitations of theſe, ahücfoch like ſeattleme 
and all to ariſe Gut pf. ono; 2 e 2 2 ane he Ok . 1 | 
upon the marriage his eſtate in fee ceaſes, and a new ule pri „ t er which he ant * life, with 
rn ſurther uſes f contthgency; then on the birth of 1 Ve 85 ewes ry en tall, and alſo on 
the birth of every ather bn new uſe of eſtate in e e up to U fon i in tail; ; on the birth 
of a daughter, ſhe 7 intitled by way of uſe to iet tail oth hi birth of #hothe "daughter, that 
laſt remainder in tail 8 Irv and both daughters, hecome,inticle of 2 ben tenancy in (common an 
remainder in tail. *' he ene es leaving; er 
the birth of that child; and when that ufe deveſts, and the fam 
where the father makes a leaſe under his power, A uſe veſts in the 


Ee it 1 e K to ane child. A ; | 
be 2 1 as the-leale gives, and 


as a\leaſe made by a © 
guardian to any of the infant, childre , (which Füttern is a perfe 1 e the parties at the time of . | 
original ſettlement, there the uſe or eſtate, given, by the leaſe mag under FF te Are gyetare: er. 
uſes, and takes place before them; and- this is done by the 6 Pin ation 6 ets uit tet Fas. 
any other uſe would ariſe, underany of the limitations Cdn in the fettleme 198 „ 
Feoffment to A. and his heirs, and if B. pays 1004, te, & then n _ 
the payment of the money the eltate of . A ceaſes, and the uſe executes in B. and. his heirs Ibis cale nized: 
in many books, and the caſe of Liu and, rew, in Sh. P. CI 137, 188. ite che fade effect. 
A. levies a fine of the manors of B. and S. and b. the uſe by deed, as to the 97 5 of. B. to the uſe . 
and his heirs, and as to the manor of 8. to the uſe of J. and bis heirs,” till B. or his heirs are evicted bythe 
Wife of A. of the laid manor of D. and after ſuch! evictionz. to the uſe of B 1 5 nd his heirs: 5: this is a contin- 
gent uſe of the manor-of S. ſo that a uſe [will veſt i in B. whenever any eviction Happens, and then the uſe 


frequently . that if ich a dignity, or-ſuch a family eſtate, deſcends on thi, then the uſe to them 
to ceaſe as if they were dead without iſſue, | and then the Jager to g over to mme 00 is an 
actual revocation, when the contingency happens. NN 
It remains only to ſhew, that not only the happening of a an event by the at of God, but alla the — | 
ande of any particular act by a ſtranger, will deveſt an old uſe, and pive birth to an eſtabliſh a new one. 
Now powers of revocatidn g0 in cheir executich operate this way, and do gevyeſt d ir repeal and determine 


Juſt as the execution of "contingent or future uſes.— The books ay 96 15 popver is executed it becomes 
A limitation; but as theſe powers of revocation are in fact generally 5 eryed to 75 grantors as firſt owners of 
the eſtate, it may be proper to ſhew that the books” make no diſtin Gion, but allow all kinds of A tient; to be 
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whic | 
Here you ſee Lord Hal takes | it for pro that a power Gen FER: hy LE 5 ok 


ved or. 4 to 4 — 
a 444 4 «4 36:54 
Lord Cotꝰs opinion in Ge. Lit. 237. is the line! he tells you that powers in vol untary nas an e 
on the ſtatute which executes them as uſes; then he explains the fature o | powers 6 of revocation of uſes, and what 
con ſequences are incident thereto, as that they may be releaſed or extinguiſhed When reſerved to the ori 
grantor,” or to any one claiming any eſtate or intexeſt in the deed; but he faith, if be that hath, power of fe 
cation, hath no a6 pgs intereſt in 18. land, nor by the ceſſor of the eſtate Hall et pathing,. then hiskeaffment, 
fine, Cc. of the land is no extinguiſhment of his power, becauſe it is meer] y collater al 4 the land. If a power 
to revoke uſes may be reſeryed to a 11 b 1277 5 to raile or appoint furure 5 for 2 particular poſe 
may ſurely be reſerved to a ſtranger too. - 
The reſerving of powers of revocation to the grantors oreriginal ewners/of the | land; e h chequed bÞ. re- 
quiring the conſent of the truſtees, hath of late been diſuſed, in ſettlements, 925 doubts have ariſen whe-- 
ther ſuch ſettlements are not e withi in the ſtatute &f 27 Eliz.—See Sir Thoma Thomas r 94» 95» Buller 
and Waterhouſe, ; 
Powers to enable gratis or owners to aan”; or to ſell or convey in exchange, — f fe ſattling other lands 
of equal value to the ſame uſes, have been found inconvenient ; becauſe, thoug h ĩt may be caiy to ſell an eſtate and 
ay out the money in the purchaſe of a new one, yet it is by now LEM eaſy t 2 ine a new eſtate, before 
you have {old the old one.—F, ew people are in circumſtances to daf new eſtates, til I they | haue ſold | their, old 


ones. wa 
But the ting a power i in the releaſes (who themſelves pike a ſeintilla juris to tent and feed the uſes when 


| they ariſe) to ſell and convey, and adding that when they receive the purchaſe-mancy, and /ign a receipt fer the ſame 


under their hands, the releaſees ſhall fland ſeized, and the conveyances ſhall enure Ta the uſe « © of the purchaſers in fee, with 
proper: truſts Ae be Mr. laying out. the purchaſe- money; this anſwers every purpoſe. I found this method 


uſed and practiſed by Ward and others long before my being in bulineſs, and I always uſe this method to 
this day. | 
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